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Reeves  v.  The  State. 

Murder. 

(Decided  April  15,  1015.    68  South.  569.) 

1.  Homicide;  Self-DcfenHc ;  Provocation. — Where  defendant's  own 
evidence  showed  that  he  went  up  to  deceased,  who  was  quietly 
standing  in  a  house  where  a  dance  was  In  progress,  and  asked  hini  If 
he  meant  what  he  said — defendant  having  heard  that  deceased  had 
threatened  to  kill  him — whereupon  the  fatal  encounter  immediately 
ensued,  the  defendant  provoked  the  difficulty,  and  cannot  invoke  the 
right  of  self-defense. 

2.  Same;  Instructions. — Where  the  evidence  shows  without  conflict 
that  defendant  could  not  invoke  the  defense  of  self-defense,  any 
error  in  charges  as  to  the  elements  of  self-defense  is  harmless. 

3.  Appeal  and  Error;  Rcrietr;  Bill  of  Exceptions. — Where  the  bill 
of  exceptions  did  not  set  out  the  charge,  a  statement  therein,  relative 
to  such  charge,  that  the  court  defined  and  explained  to  the  jury  the 
law  of  self-defense,  must  l;e  taken  to  mean  that  the  court  correctly 
defined  and  explained  the  law. 

4.  CharffC  of  Court;  Inapt. — Where  in  one  part  of  the  charge  the 
court  correctly  stated  the  law  of  self-defense,  error  in  the  charge  that 
defendant  must  avoid  the  difficulty  if  possible  and  retreat  if  i)0S8ible, 
without  any  qualification  of  the  word  "possible"  would  not  require  a 
reversal,  since  it  rendered  the  charge  misleading  at  most,  and  the  duty 
was  on  defendant  to  correct  any  misleading  tendency  by  requesting 
counter  instructions. 

Appeal  from  Lawrence  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 

1—18 
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Jack  Beeves  was  convicted  of  murder,  and  he  appeals. 
Affirmed. 

Callahan  &  Harris^  for  appellant. 

W.  L.  Martin,  Attorney  Gteneral,  and  W.  H.  MrrOH- 
BLL,  Assistant  Attorney  General,  for  the  State. 

■ 

PELHAM,  P.  J. — The  facts  necessary  to  a  proper  un- 
derstanding of  the  case  will  be  found  in  the  opinion  on 
the  former  appeal  of  the  case.  See  Reeves  v.  State,  186 
Ala.  14,  65  South.  160. 

The  only  questions  insisted  upon  on  this  appeal  as 
constituting  error  relate  to  certain  exceptions  taken  to 
parts  of  the  oral  charge  of  the  court  in  defining  the  duty 
under  the  law  of  self-defense  of  the  defendant  to  retreat 
and  avoid  the  difficulty. 

(1)  If  the  evidence  of  the  state  be  believed,  there  was 
no  element  of  self-defense  in  the  case,  and,  if  the  de- 
fendant's testimony  and  that  of  his  witnesses  be  accept- 
ed, the  defendant  (armed  with  a  knife,  and  having  heard 
that  the  deceased,  had  threatened  his  life)  went  up  to  the 
deceased,  where  he  was  quietly  standing  in  the  room  of 
a  house  of  a  third  party  where  a  neighborhood  dance  was 
in  progress,  and  accosted  him  and  asked  him  if  he  meant 
what  he  said  about  his  threat  to  kill  him,  and  immedi- 
ately following  this  the  fatal  encounter  ensued.  It  seems 
to  us  that  the  conduct  and  remarks  of  the  defendant 
towards  the  deceased  just  before  the  killing,  as  evidenced 
by  his  own  testimony,  were  of  such  nature  and  character 
as  to  tend  to  provoke  the  difficulty  and  to  precipitate 
the  apparent  necessity  to  take  life,  if  such  necessity  there 
was.  "This  being  true,"  as  said  by  the  court  in  the  opin- 
ion in  the  case  of  StaXlivorth  v.  StatCy  146  Ala.  8,  15, 
41  South.  184,  186,  "he  cannot  invoke  the   protection 
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which  the  law  accords  to  those  who  take  human  life  in 
defense  of  their  person.  A  slayer  of  a  human  being  must 
not  be  unmindful  of  his  words  or  acts  on  the  occasion 
of  the  homicide  which  are  likely  to  produce  the  deadly 
combat.  And  if  by  his  acts,  words,  or  conduct  he  shows 
a  willingness  to  enter  the  conflict,  or  if  by  his  words 
or  acts  he  invites  it,  he  must  be  held  to  have  produced 
the  necessity  for  slaying  his  adversary,  and  cannot  in- 
voke the  doctrine  of  self-defense."  The  evidence  without 
conflict,  taken  as  a  whole,  giving  due  weight  and  a  fair 
interpretation  to  the  defendant's  own  admissions,  leads 
to  the  legal  conclusion  that  the  defendant  was  not  en- 
tirely free  from  fault  in  provoking  or  bringing  on  the 
fatal  difficulty. 

(2)  Even  if  it  be  conceded  that  the  court  in  its  oral 
charge  incorrectly  stated  the  rule  of  law  as  to  one  of  the 
elements  of  self-defense,  the  court  was  under  no  duty 
to  charge  on  the  law  of  self-deftense  when  the  evidence 
without  conflict  showed  that  the  defendant  was  not  en- 
titled to  invoke  that  doctrine.  Consequently,  any  error 
of  the  court  in  charging  on  the  constituent  elements  of 
that  defense  would  be  nonprejudicial,  and  would  not 
authorize  a  reversal. 

(3,  4)  But,  aside  from  what  we  have  said,  we  do  not 
think  the  record  shows  reversible  error.  That  part  of 
the  oral  charge  to  which  an  exception  is  noted,  as  set 
out  in  the  transcript,  is  as  follows :  "He  must  have  avoid- 
ed the  difficulty,  if  possible.  His  danger  must  have  been 
imminent.  He  must  retreat  from  the  difficulty,  if  pos- 
sible to  do  so  with  safety  to  his  person  without  increas- 
ing his  danger." 

The  criticism  and  exception  are  directed  at  the  court's 
use  of  the  word  "possible,"  as  exacting  a  higher  degree 
of  the  defendant  in  the  connection  in  which  it  is  used 
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as  above  set  out  than  the  law  requires.  The  oral  charge 
•of  the  court  is  not  set  out  as  a  whole,  but  it  is  recited 
in  this  same  connection  in  the  bill  of  exceptions  that 
^the  court  defined  and  explained  to  the  jury  the  law  of 
«elf-defense."  This  statement  in  the  bill  of  exceptions 
can  only  mean,  when  given  the  proper  construction  as 
there  used,  under  the  well-known  rules  of  construing 
l)ills  of  exceptions,  that  the  court  correctly  defined  and 
explained  the  law  of  self-defense.  If  so,  and  also  in  an- 
other part  of  the  oral  charge,  in  charging  upon  the  same 
matter  with  respect  to  the  law  of  retreat,  the  court  used 
language  that  might  be  construed  as  requiring  that  the 
defendant,  in  avoiding  a  difficulty  or  declining  a  com- 
bat, is  required  to  use  all  possible  avenues  of  avoidance 
or  retreat,  without  regard  to  whether  they  are  such  as 
would  be  apparent  to  a  reasonable  man  and  available 
to  him  in  the  exercise  of  reasonable  prudence  without  in- 
creasing his  real  or  reasonably  apparent  danger,  this 
would  not  authorize  a  reversal;  for,  under  the  rule  re- 
quiring the  oral  charge  to  be  construed  as  a  whole,  no 
part  of  the  charge  is  to  be  considered  as  dissociated  from 
other  parts  of  the  charge,  and,  if  some  sentence,  taken 
alone  and  unexplained,  is  erroneous  or  subject  to  criti- 
cism for  inaccuracy,  this  is  not  enough  to  require  a  re- 
versal of  the  judgment,  if  the  court  has  fairly  stated  the 
proposition  correctly  in  other  parts  of  the  charge. — Wil- 
liams V.  State,  83  Ala.  68,  3  South.  743;  McMurphy  v. 
State,  4  Ala.  App.  20,  58  South.  748 ;  W.  U,  Tel.  Co.  v, 
Snell,  3  Ala.  App.  263,  56  South.  854.  Construed  under 
the  rule  stated,  the  excerpt  from  the  charge  made  the 
basis  of  exception,  at  most,  was  but  misleading,  and  the 
duty  was  upon  the  defendant  to  correct  any  misleading 
tendency  that  portion  of  the  charge  might  have,  by  ask- 
ing written  charges  covering  the  point.    That  the  de- 
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fendant  received  the  full  benefit  from  adopting  such  a 
course  is  manifest  from  an  examination  of  the  written 
charges  which  are  set  out  in  the  transcript  that  were 
given  at  his  request. 

No  other  question  is  discussed  by  counsel  for  defend- 
ant in  brief,  and  an  examination  of  the  record  discloses 
no  reversible  error,  nor  any  other  matter  meriting  dis- 
cussion. 

Affirmed. 


Bone  V.  The  State. 

Murder. 

(Decided  May  13,  1915.    68  South.  702.) 

1.  Evidence;  Former  Trial;  Dead  Witness. — Where  a  witness  is 
dead  his  testimony  given  on  a  former  trial  is  admissible  on  a  subse- 
quent trial. 

2.  Appeal  and  Error;  Review;  Injury. — Fnder  Rule  45,  Supreme 
Court  Practice,  the  defendant  cannot  complaint  of  the  sustaining  of 
an  objection  to  a  question  to  a  state*s  witness,  on  cross-examination 
unless  he  shows  what  testimony  he  expects  to  be  elicited  as  an 
answer  to  his  question. 

3.  Homicide;  Instruction;  Self-Defense. — ^A  charge  asserting  that 
If  a  man  has  been  threatened  by  another  and  he  honestly  believes, 
and  there  are  reasonable  grounds  for  him  to  believe  that  the  latter 
intended  to  take  his  life  or  to  inflict  on  him  great  bodily  injury,  he 
may  arm  himself  for  self-protection,  provided  his  purpose  is  merely 
to  defend  himself  from  an  attack,  and  under  such  circumstances,  one 
so  threatened  may  go  even  to  places  where  the  person  who  has  made 
the  threat  then  is,  if  such  purpose  is  to  attend  to  business,  is  mis- 
leading in  part  and  argumentative  as  a  whole. 

4.  Same. — A  charge  asserting  that  it  was  the  duty  of  the  defendant, 
if  he  was  approached  in  a  dangerous  and  threatening  manner,  to 
retire  and  escape  from  the  conflict,  if  he  could  do  so  without  injury 
to  himself,  and  if  by  flight  he  would  apparently  leave  himself  exposed 
to  grievous  bodily  harm  from  which  he  could  not  probably  escape 
by  flight,  he  could  stand  his  ground  and  defend  himself,  and  that  the 
law  does  not  require  that  one  who  is  without  fault  shall  lose  his  own 
life  that  he  may  spare  his  assailant,  assumes  that  defendant  was  free 
from  fault  in  bringing  on  the  difficulty,  and  is  properly  refused. 

5.  Same. — ^A  charge  that  if  the  jury  have  a  reasonable  doubt  as  to 
whether  defendant  acted  in  self-defense,  they  should  acquit,  fails  to 
define  self-defense,  and  is  properly  refused. 
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6.  Same.-— Where  the  facts  hypothesized  do  not  as  a  matter  of  law 
constitute  an  entire  freedom  from  fault  on  the  part  of  the  defendant 
in  .bringing  on  the  fatal  difficulty,  a  charge  requiring  an  acquittal  on 
the  grounds  of  self-defense  is  not  a  proper  statement  of  the  law,  and 
may  be  refused  without  error. 

7.  Same. — Where  defendant,  after  he  and  deceased  had  had  a 
difficulty  and  had  separated,  returned  to  the  scene  of  the  former 
difficulty,  where  he  knew  deceased  was,  it  was  a  question  for  the 
Jury,  whether  he  was  free*  from  fault 

8.  Charge  of  Court;  AasunUng  Facia. — A  charge  which  assumes  as 
a  fact  matters  which  it  is  for  the  Jury  to  determine,  is  properly  re- 
fused. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Willis  Bone  was  convicted  of  manslaughter  in  the  first 
degree,  and  he  appeals.  Affirmed. 

Defendant  was  charged  with  killing  Joe  Walker  by 
shooting  him  with  a  gun.  The  following  charges  were 
refused  to  defendant :  ( 1 )  I  charge  you,  gentlemen,  that 
if  a  man  has  been  threatened  by  another,  and  ke  hon- 
estly believes,  and  there  are  reasonable  grounds  for  him 
to  believe,  that  deceased  intended  to  take  his  life,  or  to 
inflict  upon  him  great  bodily  harm,  then  such  person 
would  have  a  right  to  arm  himself  for  self-protection, 
provided  his  purpose  was  merely  to  defend  himself  from 
an  assault  or  attack  by  such  person  so  threatening  him. 
And  I  further  charge  you  that,  under  such  circum- 
stances, a  person  thus  threatened  would  have  the  right 
to  go  even  to  places  where  the  party  who  had  threatened 
his  life  then  was,  if  such  going  was  upon  or  for  the  pur- 
pose of  attending  to  business.  In  other  words,  a  person 
thus  threatened  does  not  have  to  abandon  his  business 
and  secrete  himself,  but  has  the  right^  under  the  circum- 
stances above  set  forth,  to  arm  himself  for  self-protec- 
tion, and  go  where  his  business  calls  him,  even  though 
it  may  be  that  the  person  who  threatens  his  life  is  at  that 
particular  place. 
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Charges  9  and  10  are  similar  to  charge  1. 

(2)  It  was  the  duty  of  defendant,  if  he  was  approached 
in  a  dangerous  and  threatening  manner,  to  retire  and 
escape  from  conflict,  if  he  could  do  so  without  danger 
to  himself.  If  by  flight  defendant  would  apparently  leave 
himself  exposed  to  grievous  bodily  harm,  from  which 
he  could  not  probably  escape  by  flight,  then  he  could 
stand  his  ground  and  defend  himself,  even  at  the  expense 
of  his  assailant's  life.  The  law  does  not  require  that  one 
who  is  without  fault  shall  lose  his  own  life  that  he  may 
thereby  spare  his  assailant. 

(6)  If,  after  the  jury  have  considered  all  the  evidence 
in  this  case,  they  have  a  reasonable  doubt  as  to  whether 
defendant  acted  in  self-defense,  they  should  acquit  him. 

(8)  If  the  jury  believe  that  Bone  went  to  his  home  and 
procured  a  gun,  and  in  so  doing  was  not  actuated  by  any 
motive  of  preparing  himself  to  commence  or  enter  upon 
a  difficult  with  Joe  Walker,  but  solely  for  the  purpose 
of  returning  the  gun  to  Otto  Self,  the  owner  of  the  gun, 
and  that  Bone  returned  to  the  place  of  business  of  de- 
ceased in  a  peaceable  manner,  that  after  he  returned  he 
did  nothing  to  renew  the  former  difficulty,  or  to  bring 
on  or  provoke  the  difficulty  with  Walker,  then  the  mere 
fact  that  he  had  gone  home,  armed  himself  and  returned 
would  not  deprive  him  of  the  right  of  self-defense. 

( 11 )  The  court  charges  the  jury  that  prior  communi- 
cated threats  made  by  deceased  against  defendant  would 
arm  defendant  with  the  right  to  take  more  prompt  and 
decisive  measures  to  protect  himself  from  the  treatened 
assault  made  by  deceased  upon  defendant. 

P.  E.  St.  John,  for  appellant. 

W.  L.  Maetin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 
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THOMAS,  J. — (1)  The  insistence  of  appellant's  coun- 
sel in  brief  that  the  court  erred  in  admitting  in  evidence 
the  testimony  of  John  Richardson  is  without  merit,  in 
the  face  of  the  recital  in  the  record  that  the  witness  wa» 
dead,  and  that  his  testimony,  as  ojffered  by  the  state  and 
allowed  in  evidence  by  the  court,  was  the  testimony  of 
the  witness  as  given  on  the  former  trial. 

(2)  The  state  proved  by  the  witness  Walker  a  threat 
made  by  defendant  against  deceased  at  the  conclusion 
of  a  former  difficulty  between  them,  when  defendant, 
upon  separating  at  that  time  from  deceased,  said,  as  he 
was  leaving :  "I  will  get  even  with  you."  The  defendant 
on  cross-examination  then  asked  the  witness  if,  in  that 
former  difficulty,  deceased  did  not  call    defendant  "a 

d son  of  a  b ."  An  objection  was  sustained  to  the 

question,  and  the  witness  was  not  permitted  to  answer 
it. 

While  we  are  clear  in  the  opinion  that  it  called  for 
inadmissible  details  of  a  former  difficultv,  vet,  assum- 

^    7       %  7 

ing  the  contrary,  as  contended  in  brief,  it  is  not  shown 
by  the  record  that  the  defendant  was  in  any  wise  in- 
jured by  the  refusal  of  the  court  to  allow  the  witness 
to  answer  the  question ;  since  it  is  not  shown  what  the 
answer  of  the  witness  would  have  been  if  he  had  been 
permitted  to  answer  the  question.  For  aught  we  know,  it 
would  have  been  a  negative  answer — ^that  is,  that  de- 
ceased did  not  call  defendant  "a  d son  of  a  b " 

in  the  former  difficulty.  If  so,  defendant  certainly  was 
not  injured  by  the  court's  refusal  to,  allow  the  witness 
to  answer  the  question.  Under  the  new  rule  adopted  by 
the  Supreme  Court,  which  governs  this  court,  an  appel- 
lant, to  secure  a  reversal,  must  not  only  show  error  in 
the  record,  but  such  error  as  that  we  can  say  it  "prob- 
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ably  injuriously  affected"  the  case. — Rule  45  (175  Ala. 
xxi,  61  South,  ix). 

What  we  have  said  disposes  also  of  the  assignment 
of  error  predicated  on  the  action  of  the  court  in  sustain- 
ing the  state's  objection  to  defendant's  question  to  the 
witness  Turner,  which  called  for  all  that  was  said  be- 
tween defendant  and  deceased  in  the  former  difficulty. 

A  great  many  special  charges  were  given  at  defend- 
ant's request — ^28  in  all— covering  practically  every 
phase  and  aspect  of  the  case,  in  a  way  really  more  favor- 
able to  defendant  than  he  had  a  right  to  require.  Sev- 
eral special  charges  were  refused,  but  it  is  only  insisted 
in  brief  that  those  of  them  numbered,  respectively,  1, 
2,  6,  8,  9,  10,  and  11  should  have  been  given.  We  shall 
therefore  confine  ourselves  to  a  discussion  of  these,  all 
of  which,  as  well  as  those  not  discussed,  were,  in  our 
opinion,  properly  refused. 

(3)  Charges  1,  9,  and  10,  which  are  similar,  are  each 
misleading  in  part,  abstract  in  part,  and  argumentative 
in  toto.— 1  Mayf.  Dig.  173,  §  18. 

(4)  Charge  2,  besides  being  argumentative,  has  the 
vice  of  assuming  defendant's  freedom  from  fault  in 
bringing  on  the  difficulty. 

(5)  Charge  6  refers  to  the  jury  a  question  of  law,  in 
failing  to  define  or  set  forth  the  elements  of  self-de- 
fense.—MoG^e  V,  Stcute,  178  Ala.  12,  59  South.  573. 

(6,  7)  Charge  8  is  palpably  bad.  The  facts  hypothe- 
sized do  not,  as  a  matter  of  law,  constitute  an  entire 
freedom  from  fault  in  bringing  on  the  difficulty.  As  to 
whether  defendant,  in  returning,  under  the  circum- 
stances mentioned,  to  the  scene  of  the  former  difficulty, 
where  he  knew  deceased  was,  was  entirely  free  from 
fault,  was  a  question  for  the  jury,  and  not  the  court. 
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(8)  Charge  11  asserts  or  assumes  that  prior  threats 
had  been  made  by  deceased  against  defendant,  and  had 
been  communicated  to  defendant  prior  to  the  fatal  diffi- 
culty. This  was  a  question  for  the  jury. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 

Beown,  J.,  not  sitting. 


Jones  V.  The  State. 

Murder. 

(Decided  April  6,  1916.    68  South.  690.) 

1.  Homicide;  Evidence;  Motive. — ^Notwithstanding  evidence  show- 
ing motive  is  not  indispensable  in  a  prosecution  for  mnrder,  where 
the  evidence  tending  to  connect  the  defendant  with  the  commission 
of  the  crime  was  wholly  circumstantial,  it  was  competent  to  show 
the  fact  that  when  deceased  left  home  he  had  money  in  his  posses- 
sion, and  that  he  exhibited  his  purse  and  made  statements  as  to  the 
value  of  its  contents  in  the  presence  of  the  d^endant. 

2.  Criminal  Law;  Elements;  Intent, — Criminal  intent  is  an  essen- 
tial element  of  many  character  of  crimes ;  intent  means  the  purpose  to 
use  particular  means  to  etfect  the  result  and  accomplish  the  purpose 
as  distinguished  from  motive;  motive  being  the  power  impelling 
action  to  a  definite  result,  the  reason  moving  the  will  and  tempting 
the  mind  to  indulge  the  criminal  intent,  which  may  be  of  little  or  no 
importance  when  the  crime  is  otherwise  clearly  proven. 

3.  Homicide;  Evidence;  Indictment, — ^Where  the  indictment  alleged 
that  the  weapon  which  was  used  was  unknown  to  the  grand  jury,  and 
before  any  proof  was  offered  showing  the  character  of  the  weapon 
with  which  deceased  was  killed,  the  testimony  of  the  wife  of  deceased 
that  on  the  night  he  disappeared  she  heard  loud  talking  and  recog- 
nized her  husband's  voice,  and  immediately  heard  the  report  of  a 
pistol  from  the  same  direction  and  locality,  was  within  the  issues 
and. properly  admitted. 

4.  Trial;  Excluding  Evidence;  Motion. — ^Where  evidence  which 
was  subsequently  admitted  disproved  the  theory  that  the  wound  was 
inflicted  by  a  blow  on  the  head  with  a  pistol  or  pistol  shot,  the 
question  of  its  relevancy  to  the  issues  made  by  the  subsequent  proof 
could  only  be  presented  by  motion  to  exclude  it 
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5.  Evidence;  Declaration  of  Defendant. — ^To  authorize  proof  of  de- 
fendant's declaration,  made  after  the  offense  with  reference  to  the 
offense,  such  declaration  need  not  amount  to  a  confession  of  guilt,  but 
need  only  be  self-disserving,  and  of  such  character  that  when  con- 
sidered with  the  other  evidence,  reasonably  affords  an  inference  of 
guilt 

6.  Same. — ^Where  a  witness  had  told  defendant  that  a  warrant  was 
out  for  his  arrest,  defendant's  statement  to  the  witness  that  if  they 
got  defendant  they  would  have  to  do  it  between  there  and  home,  as 
he  was  going  home  and  was  going  to  leave,  was  admissible  as  afford- 
ing an  inference  that  such  declarations  were  made  or  prompted 
by  a  consciousness  of  guilt. 

7.  Homicide;  Conduct  of  Defendant. — Evidence  as  to  the  conduct 
of  defendant  and  his  failure  to  reply  to  the  widow  of  deceased  when 
asked  where  deceased  was,  and  when  charged  that  he  knew  where 
decased  was,  was  admissible. 

8.  Witnesses;  Gross-Bxamination. — Where  a  witness  for  defendant 
on  direct  examination  stated  that  he  went  to  the  place  where  the 
body  was  found,  and  that  the  earth  under  the  place  where  the  head 
rested  was  discolored,  and  that  there  was  blood  there,  it  was  proper 
to  permit  the  state  on  cross-examination  to  ask  whether  if  the  dead 
body  had  been  left  on  the  ground  until  it  had  decomposed,  it  would 
not  cause  a  discoloration  of  the  ground,  although  such  witness  was 
not  shown  to  be  an  expert ;  the  defendant  having  offered  the  witness 
as  a  non-expert  to  testify  to  the  discoloration  was  estopped  from 
objecting  to  his  competency  to  give  testimony  of  an  expert  nature 
concerning  such  matter. 

9.  Homicide;  Evidence;  Wounds. — It  was  competent  to  show  that 
the  head  of  deceased  was  severed  from  the  body  when  it  was  found. 

10.  Appeal  and  Error;  Variance;  Presentation  Below. — ^Where  the 
record  does  not  affirmatively  show  that  the  failure  to  prove  venue 
was  brought  to  the  court's  attention,  the  defendant  was  not  entitled 
to  the  affirmative  charge  because  thereof,  or  rather  the  court  will  not 
be  put  in  error  for  refusing  the  same.     (Gir.  Ct.  Rule  35.) 

11.  Homicide;  Requisites;  Malice. — ^Malice  is  an  essential  ingredi- 
ent of  murder,  and  is  generally  an  inferential  fact  to  be  drawn  by 
the  Jury,  unless  the  evidence  is  without  room  for  adverse  inference 
that  the  killing  was  intentional  and  was  accomplished  by  a  weapon 
which  the  law  denominates  a  deadly  weapon. 

12.  Same;  Presumption  and  Burden  of  Proof. — ^Where  a  killing  re- 
sults from  the  intentional  use  of  a  weapon  which  the  court  may  pro- 
nounce a  deadly  weapon  as  a  matter  of  law,  such  as  a  gun  or  pistol 
of  BoflicieDt  calibre  and  carrying  force  to  produce  death,  and  the 
evidence  which  proves  the  killing  does  not  afford  room  for  an  infer- 
ence rebutting  the  presumption  of  malice  arising  from  the  use  of 
such  weapon,  it  is  incumbent  on  defendant  to  rebut  that  presumption 
by  other  evidence,  and  the  presumption  Is  conclusive  against  him  if 
be  fails  to  do  so. 

13.  Same. — ^Where  the  presumption  of  malice  is  conclusive  against 
the  defendant,  no  duty  devolves  on  the  trial  court  to  instruct  on  any 
degree  of  homicide  less  than  murder. 
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14.  Same, — Where  the  evidence  which  proves  the  killing  rebuts  the 
presumption  of  malice,  or  affords  room  for  an  inference  tending  to 
rebut  such  presumption,  or  where  the  evidence  as  to  the  character 
of  the  weapon,  the  circumstances  attending  the  homicide,  and  the 
motive  therefor  rests  in  Inference,  the  court  should  charge  on  all 
the  degrees  of  intentional  homicide. 

15.  Evidence;  Motive;  Necessity  of  Proof, — ^A.  failure  to  prove  mo- 
tive raises  no  presumption  in  favor  of  defendant,  since  the  law  does 
not  require  proof  of  motive  for  a  crime,  and  proof  that  the  accused 
committed  the  criminal  act,  furnishes  all  the  evidence  of  motive  that 
the  law  requires. 

16.  Charge  of  Court;  Reasonahle  Doubt, — Charges  which  require  the 
jury  to  be  so  convinced  of  the  guilt  of  defendant  that  they  would  be 
willing  to  act  upon  the  same  in  matters  of  highest  concern  and 
importance  to  their  own  interest,  have  been  repeatedly  and  con- 
sistently condemned. 

17.  Same;  Reasonahle  Construction. — ^A  charge  asserting  that  if 
there  be  two  reasonable  constructions  which  can  be  given  to  the  facts 
proven,  one  favorable  to  the  defendant  and  the  other  unfavorable,  it 
is  the  duty  of  the  jury  to  give  that  which  is  favorable  rather  than 
that  which  is  unfavorable,  is  argumentative  and  properly  refused. 

18.  Same;  Accomplices. — Where  a  defendant  was  jointly  indicted 
with  another,  and  a  severance  had  been  granted,  charges  that  there 
should  not  be  a  conviction  unless  the  evidence  excluded  every  reason- 
able hypothesis  but  that  of  defendant's  guilt,  and  that  If  the  lacts  can 
be  reconciled  with  the  theory  that  some  other  person  committed  the 
act,  the  guilt  of  defendant  is  not  shown,  etc.,  were  properly  refused 
where  there  was  evidence  tending  to  show  that  defendant  was  an 
accomplice  of  some  other  person  who  might  have  committed  the  act 
by  actually  inflicting  the  blow. 

19.  Homicide;  Intent;  Manslaughter. — There  must  be  either  a  posi- 
tive intention  to  kill  or  an  act  of  violence  from  which  ordinarily 
death  or  great  bodily  harm  may  result,  in  the  usual  course  of  events, 
and  it  is  not  necessary  that  the  perpetrator  intended  or  willed  the 
death  of  deceased,  to  constitute  manslaughter  in  the  first  degree. 

20.  Charge  of  Court;  Incomplete. — A  charge  incomplete  in  itself 
may  be  properly  refused. 

21.  Same;  Assuming  Fact. — A  charge  asserting  that  even  If  the 
death  of  deceased  is  caused  by  the  defendant,  he  could  not  be  con- 
victed of  murder  in  either  degree,  or  of  manslaughter  in  the  first 
degree,  unless  the  jury  believed  that  such  act  was  inflicted  with  the 
intent  to  kill,  or  unless  defendant  intended  to  do  an  act  of  violence 
from  which  ordinarily  death  or  great  bodily  harm  might  have  re- 
sulted, assumed  that  the  act  resulting  in  death  was  an  act  of  vio- 
lence, or  an  unlawful  act,  without  so  stating  it,  and  was  properly 
refused. 

Appeal  from  Geneva  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarcb. 
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Kndolph  Jones,  alias,  etc.,  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Reversed  and  re- 
manded. 

The  appellant  was  jointly  indicted  with  Jesse  Pal- 
more  at  the  spring  term,  1914,  of  the  circuit  court  of 
Geneva  county  for  murder  in  the  first  degree;  the  in- 
dictment being  in  the  following  words :  "The  grand  jury 
of  this  county  charge  that,  before  the  finding  of  this  in- 
dictment, Rudolph  Jones,  alias  Rodolph  Jones  and  Jesse 
Palmore,  unlawfully  and  with  malice  aforethought 
killed  Tully  Etheridge  by  striking  him  with  some  weapon 
the  character  of  which  was  to  the  grand  jury  unknown, 
against  the  peace  and  dignity  of  the  state  of  Alabama." 

The  appellant  was  granted  a  severance,  and  was  tried 
and  convicted  of  murder  in  the  second  degree,  and  ap- 
peals. 

The  evidence  offered  by  the  state  showed  and  tended 
to  show  that  the  deceased,  in  company  with  Cleve  Ezell, 
on  the  afternoon  of  November  15,  1913,  left  his  home 
about  sundown,  traveling  in  a  buggy  drawn  by  a  mule, 
and  when  he  left  home  he  had  on  his  person  two  purses, 
one  containing  $19.81  in  money  and  some  i-eceipts,  and 
the  other  f4  in  silver;  that  the  deceased  never  returned 
to  his  home  again,  but  24  days  thereafter  a  portion  of 
his  decomposed  body  was  found  in  the  woods  in  the 
same  community,  with  the  flesh  stripped  from  the  bones 
of  the  body,  and  the  head  dissevered.  On  the  right  tem- 
ple was  a  wound  about  the  size  of  the  finger's  end,  which 
penetrated  the  skin,  and  under  this  wound  the  right 
temporal  bone  showed  a  fracture  one  and  one-half  inches 
long  and  one  inch  wide.  Dr.  Chapman,  the  physician 
who  made  a  post  mortem  examination  of  the  head,  tes- 
tified that  when  he  raised  the  skin  from  the  skull  bone 
the  fractured  portion  of  the  bone  dropped  in,  leaving 
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an  opening  in  the  skull  of  the  dimensions  above  indi- 
cated; that  this  wound  was  inflicted  by  the  use  of  a 
weapon  of  some  kind ;  that  the  results  found  on  the  head 
could  have  been  produced  with  an  ax,  hatchet,  or  club, 
"lightwood  knot,"  but  that  it  could  not  have  been  caused 
by  striking  with  the  fist.  The  evidence  was  without  ma- 
terial conflict  that  after  deceased  and  Ezell  left  the 
home  of  the  deceased  they  went  immediately  to  Hardy 
Hornsby's,  a  short  distance  from  the  home  of  the  de- 
ceased, and  here  Ezell  left  the  deceased,  who,  after  re- 
maining at  Homsby's  for  only  a  short  time,  proceeded 
to  the  home  of  Horace  Thomas,  reaching  this  place  about 
7  o'clock.  The  deceased  and  Thomas  then  made  a  trip 
through  the  community  trying  to  sell  some  liquors 
which  the  deceased  had  in  the  buggy.  They  remained 
together  until  about  8  o'clock,  when  they  separated,  and 
Thomas  returned  to  his  home,  arriving  there  about  8 
o'clock,  or  a  few  minutes  late.  The  deceased  went  on 
to  S.  D.  Snellgrove's,  where  there  was  a  social  gather- 
ing of  young  people.  Here  the  deceased,  in  the  presence 
of  the  defendant,  Jesse  Palmore,  and  others,  exhibited 
and  opened  the  large  purse  so  as  to  show  that  it  con- 
tained money,  but  not  sufficiently  to  disclose  the  quan- 
tity it  contained;  and,  according  to  two  of  the  state's 
witnesses,  stated,  *^I  would  not  let  the  old  man  have 
it ;  I  would  not  take  flOO  for  it ;"  and,  according  to  an- 
other, deceased  said  he  had  "f300  in  it,"  and  that  he 
"would  not  let"  his  "daddy  have  it." 

The  crowd  that  had  gathered  at  Snellgrove's  broke 
up  about  10  o'clock,  and  defendant  and  deceased  hitched 
the  mule  deceased  was  driving  to  the  buggy  and  left 
Snellgrove's  place  together  in  the  buggy.  The  deceased 
was  next  seen  by  Walker  Peterson  at  about  15  minutes 
after  10  o'clock,  in  front  of  Palmore's  house,  on  a  set- 
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tlement  road  leading  to  "Bullock's  Mill,"  in  company 
with  the  defendant^  Jesse  Palmore,  Prank  Palmore,  and 
Charlie  McGowen,  all  in  the  one  buggy  together,  ex- 
cept Frank  Palmore,  going  in  the  direction  of  Palmore's 
house.  This  is  the  laiit  time,  according  to  the  state's 
theory,  that  deceased  was  ever  seen  alive.  The  body  was 
found  in  a  thick  wood  about  one  mile  from  Palmore's 
house,  and  near  by  where  the  body  was  found  the  small 
purse  carried  by  deceased  when  he  left  home  was  found 
with  its  contents  gone.  The  other  purse  was  found  two 
weeks  after  the  deceased  disappeared  in  the  grass  on  the 
side  of  the  Enterprise  and  Geneva  road,  containing 
nothing  but  the  receipts.  The  mule  driven  by  deceased 
was  found  in  Palmore's  horse  lot,  near  where  deceased 
was  last  seen  alive,  according  to  the  state's  theory,  the 
next  day  after  the  deceased  disappeared. 

There  was  evidence  tending  to  show  that  soon  after 
the  defendant  and  deceased  left  Snellgrove's,  and  pos- 
sibly after  these  parties  had  passed  Peterson's,  two  pis- 
tol shots  were  heard  in  the  direction  of  and  near  the 
place  where  they  were,  and  about  11  o'clock  the  wit- 
nesses Enoch  Lighter  and  Marshall  Darby  passed  the 
defendant  and  Frank  Palmore,  who  were  standing  on 
the  side  of  the  road  in  about  200  yards  of  Palmore's*- 
place,  and  near  where  this  shooting  occurred,  and  Light- 
er's mule  became  frightened  and  jumped  to  the  right 
of  the  road,  and  here,  according  to  the  state's  witnesses,, 
the  following  conversation  occurred  between  Lighter 
and  defendant :  "Rudolph  [the  defendant]  and  Palmore 
said,  'Is  that  you,  Enoch?'  and  I  said,  Tes;  it's  me;' 
and  I  said,  'What  is  the  matter  out  here?'  and  he  said,. 
*We  have  got  a  dead  man  out  here;'  and  we  drove  on 
down  the  road  something  like  100  yards,  and  we  got: 
out  and  started  back,  and  when  I  got  in  about  20  feet 
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of  them  Mr.  Frank  Palmore  stepped  out  in  the  road  and 
said,  ^This  is  not  a  dead  man,  Enoch ;  it  is  not  anybody 
but  Mr.  Charlie  Gowan,  drunk  and  taking  a  nap ;'  and 
I  said,  ^No;  it  is  not  nothing  but  a  drunk  man,  and  I 
don't  want  to  get  tangled  up  with  him;'  and  then  I 
turned  around  and  got  back  on  the  buggy." 

This  occurred  between  11  and  12  o'clock. 

The  state's  evidence  also  tended  to  show  that  the  de- 
fendant lived  in  the  community  of  the  deceased's  home, 
and  that  soon  after  deceased  disappeared  the  defendant 
absented  himself  from  the  community. 

On  Monday  evening  after  the  deceased  disappeared 
on  Saturday  night  the  wife  of  the  deceased  had  a  con- 
versation with  the  defendant  at  his  home,  which  she  de- 
tails as  follows:  "When  I  was  talking  to  him,  I  asked 
him  where  was  Tully  the  last  time  he  saw  him,  and  he 
sorter  dropped  his  eyes  and  said  the  last  time  he  seen 
him  he  was  at  Palmore's  and  I  said  to  him,  ^Rudolph, 
you  know  where  he  is  at.'  In  reply  to  that  he  did  not 
say  anything." 

The  state  also  showed  by  Leo  Metcalf  that  on  Sunday 
night,  a  week  after  the  disappearance  of  Etheridge,  the 
defendant  and  Metcalf  had  a  conversation  about  the  dis- 
appearance of  Etheridge  at  Hartford,  which  the  wit- 
ness details  as  follows:  "And  I  told  him,  ^Rudolph,  I 
hear  they  have  a  warrant  for  you.'  He  said,  ^Well,  so 
have  I.'  And  I  told  him  I  heard  the  man  was  missing 
and  they  were  searching  the  river  for  him,  and  he  said, 
*Yes;  and  they  won't  find  him,'  and  I  said,  'Well,  they 
have  got  you  accused  of  it.'  and  he  said,  'Yes;  and  I 
heard  that  he  was  gone,'  and  I  told  him  that  I  had  heard 
that,  too.  So  we  talked  on,  rocke<l  along  on  the  sub- 
ject, and  he  said,  'I  have  got  to  go  home,'  and  I  said, 
'Well,  Rudolph,  if  they  have  got  a  warrant  for  you,  what 
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are  you  going  to  do?'  and  he  said,  ^Well,  if  they  get  me, 
they  will  get  me  between  here  and  home;  T  am  going 
home  and  put  my  daddy's  mule  in  the  lot  and  hike  and 
leave.' '' 

The  defendant  testified  as  a  witness  in  his  own  be- 
half, and  while  he  makes  no  positive  denial  of  being  re- 
sponsible  for  the  death  of  Etheridge,  he  testified  that 
the  last  he  saw  of  him  was  on  the  road  near  Palmore's 
home,  and  that  deceased  and  Jesse  Palmore  went  off  to- 
get  her  in  the  direction  of  Palmore's  house,  leaving 
Prank  Palmore  and  defendant  with  McGowen,  who  was 
drunk  and  asleep,  and  offers  evidence  tending  to  cor- 

roborate  his  testimonv.     The  defendant  testified  that 

tf  < 

when  the  buggy  in  which  he,  deceased,  Palmore,  and 
SIcGowen  were  riding  was  near  Palmore's  place  on  the 
road  some  one  shot  a  pistol ;  that  he  did  not  know  who 
it  was ;  but  that  he  did  not  think  it  was  fired  from  the 
buggy.  The  defendant  also  offered  evidence  tending  to 
show  that  deceased  was  "bootleg^ng"  liquors  through 
the  community,  and  stated  to  one  or  more  persons  that 
he  was  going  to  have  more  money  than  he  had ;  that  he 
was  going  to  play  a  "skin  game"  the  next  day ;  and  that 
deceased  tried  to  borrow  some  playing  cards. 

The  evidence  further  showed  that  near  where  the  body 
was  found  a  turpentine  tree  had  been  recently  fired,  and 
the  fire  extinguished,  but  there  was  nothing  in  the  evi- 
dence, other  than  this  fact,  tending  to  show  that  any 
game  had  been  played  at  this  place.  The  defendant  ad- 
mitted that  he  told  Metcalf  that  Ethridge's  body  was 
not  in  the  river,  but  denied  that  he  had  the  conversa- 
tion detailed  by  Metcalf  at  the  time  and  place  stated 
by  Metcalf.  The  defendant  did  not  deny  the  conversa- 
tion detailed  by  the  wife  of  the  deceased  or  his  conduct 

on  the  occasion  of  the  conversation. 
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The  defendant  offered  evidence  of  his  good  character, 
some  evidence  tending  to  show  that  deceased  was  seen 
at  the  house  of  Horace  Thomas,  a  negro,  where  there 
was  a  gathering  of  negroes,  about  12  o'clock,  and  that 
deceased  called  for  the  negro  Horace  Thomas,  and  they 
went  away  together,  but  this  was  denied  by  Thomas, 
and  he  gave  evidence  to  the  effect  that  deceased  was 
not  at  his  place  after  his  first  visit  about  7  o'clock  in 
the  evening.  There  was  evidence  showing  that  after 
Enoch  Lighter  passed  the  defendant  on  the  roadside  the 
defendant  came  to  the  negro  party  at  Thomas'  place, 
and  went  away  and  stayed  some  time,  and  returned 
again  to  the  negro's  house. 

During  the  examination  of  Mrs.  Tully  Etheridge  she 
was  asked  the  following  questions,  over  the  defendant's 
objection:  "Q.  What  did  he  [deceased]  carry  off  with 
him?  A.  He  carried  off  his  pocketbook.  Q.  What  was 
in  that  pocketbook,  Mrs.  Etheridge?  A,  f  19.81." 

This  witness  was  also  allowed  to  testify  against  the 
objection  of  the  defendant  that  between  11  and  12 
o'clock  she  heard  talking  in  the  direction  of  Palmore's 
place  and  recognized  her  husband's  voice,  and  then  she 
heard  two  reports  of  a  pistol  firing. 

The  defendant  showed  by  three  witnesses,  nonexpert, 
that  they  went  to  the  place  where  the  body  was  found 
and  dug  down  in  the  earth  three  to  four  inches  and 
found  maggots,  and  that  the  ground  was  discolored,  and 
that  the  discoloration  was  blood.  Among  those  giving 
evidence  of  this  character  was  Frank  Moore,  and  after 
he  had  deposed  to  the  facts  above  stated  on  his  direct 
examination  by  defendant  he  was  asked  by  the  solicitor 
the  question,  "As  a  matter  of  fact,  if  a  body  is  thrown 
out  on  the  ground,  and  it  stays  there  until  decomposi- 
tion  sets  in,  isn't  it  a  fact   that  it  will   discolor  the 
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ground?"  and,  over  the  objection  of  the  defendant  that 
the  question  called  for  expert  testimony,  and  that  the 
witness  was  not  shown  to  be  competent  to  give  his  opin- 
ion, the  court  allowed  the  witness  to  answer,  "Yes ;  but 
it  would  not  turn  the  ground  red,"  and  overruled  mo- 
tion to  exclude  this  answer. 

Before  the  argument  of  the  case,  and  before  the  case 
was  submitted  to  the  jury,  the  defendant  requested  the 
court  in  writing  to  instruct  the  jury  as  to  the  law  as 
applicable  to  manslaughter  in  the  first  degree,  and  the 
court  declined  to  grant  this  request. 

The  following  charges  were  refused  to  defendant :  ( A) 
Affirmative  charge. 

(4)  The  court  charges  the  jury  that  if,  after  consid- 
ering all  the  testimony  in  this  case,  the  state  has  failed 
to  show  a  motive  for  the  commission  of  the  crime  on 
the  part  of  defendant,  that  the  failure  to  show  such  a 
motive  is  a  strong  presumption  in  favor  of  defendant's 
innocenca 

(14)  The  court  charges  the  jury  that  before  they  can 
convict  defendant  they  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  defend- 
ant's guilt,  but  that  it  is  wholly  inconsistent  with  every 
other  rational  conclusion,  and,  unless  the  jury  are  so 
convinced  by  the  evidence  of  defendant's  guilt  that  they 
would  each  venture  to  act  upon  that  decision  in  mat- 
ters of  the  highest  concern  and  importance  to  their 
own  interest,  they  must  acquit. 

(36)  To  convict  in  a  criminal  case  on  circumstantial 
evidence,  the  jui^  should  be  so  convinced  that  they 
would  be  willing  to  act  upon  it  in  matters  of  highest 
concern  to  their  own  interest. 

(15)  It  is  a  well-settled  rule  of  law  that,  if  there  be 
two  reasonable  constructions  which  can  be  given  to  facts 
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proven,  one  favorable  and  the  other  unfavorable  to  a 
party  charged  with  crime,  it  is  the  duty  to  give  that 
which  is  favorable,  rather  than  that  which  is  unfavor- 
able. 

(31)  The  humane  provision  of  the  law  is  that  there 
should  not  be  a  conviction  unless  to  a  moral  certainty 
it  excludes  every  reasonable  hypothesis  other  than  that 
of  the  guilt  of  the  accused.  No  matter  how^  strong  the 
facts  may  be,  if  they  can  be  reconciled  with  the  theory 
that  some  other  person  had  done  the  act,  then  the  guilt 
of  the  accused  is  not  shown  by  that  full  measure  oif 
proof  which  the  law  requires. 

(38)  No  matter  how  strong  the  circumstances,  if  they 
can  be  reconciled  with  the  theory  that  some  one  other 
than  defendant  committed  the  crime,  defendant  should 
be  acquitted. 

(40)  If,  after  considering  all  the  evidence  in  the  case, 
there  is  a  probability  that  some  person  other  than  de- 
fendant killed  Tully  Etheridge,  then  they  must  acquit. 

(42)  If  the  jury  can  account  for  the  death  of  Tully 
Etheridge  upon  any  other  reasonable  hypothesis  than 
that  defendant  killed  him,  they  should  acquit. 

(48)   Same  as  40. 

(N)  Although  the  jury  may  believe  from  all  the  evi- 
dence in  this  case  that  the  death  of  Tully  Etheridge 
was  caused  by  some  act  of  defendant,  yet  the  jury  can- 
not  find  him  guilty  of  murder  in  either  degree,  or  of 
manslaughter  in  the  first  degree,  unless  they  should 
further  believe  from  the  evidence  beyond  all  reasonable 
doubt  that  such  act  was  inflicted  with  the  intention  to 
kill  Etheridge,  or  unless  defendant  intended  to  do  such 
act  of  violence  from  which  ordinarily,  in  the  usual 
course  of  events,  death  or  great  bodily  harm  might  have 
been  the  consequence. 


^^1  OF  ALABAMA.  21 

[Jones  V.  The  State.] 

B.  G.  Farmer^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
eUj,  Assistant  Attorney  General,  for  the  State. 

BRdWN,  J.— (1)  The  fact  that  the  deceased  when 
he  left  home  had  money  in  his  possession  was  pertinent, 
as  tending  to  show  motive  for  the  crime,  as  was  the  tes- 
timony showing  that  deceased  exhibited  his  purse  at 
Snellgrove's  house  and  made  statements  with  reference 
to  the  value  of  its  contents  in  the  presence  of  the  de- 
fendant, and^  this  testimony  was  properly  allowed  to  go 
to  the  jury.  While  evidence  showing  motive  is  not  in- 
dispensable, and  therefore  not  an  element  of  the  burden 
of  proof  resting  on  the  prosecution,  motive  is  always  a 
legitimate  subject  of  inquiry  on  the  trial  of  one  charged 
with  crime,  and  this  is  especially  true  where  the  evi- 
dence tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime  is  wholly  circumstantial. — Brwn- 
son  V.  Staie,  124  Ala.  40,  27  South.  410;  Flcmaga^i  v. 
State,  46  Ala.  703 ;  Badlam  v.  State,  17  Ala.  451 ;  Over- 
street  V.  State,  46  Ala.  30 ;  Levisoti  v.  State,  54  Ala.  528 ; 
Faire  v.  State,  58  Ala.  79 ;  Duncan  v.  State,  88  Ala.  34, 
7  South.  104. 

(2)  In  popular  use  intent  and  motive  are  not  infre- 
quently regarded  as  one  and  the  same  thing,  and,  while 
they  have  the  common  characteristic  of  not  being  sus- 
ceptible of  proof  other  than  by  inference  arising  from 
the  existence  of  other  facts,  in  law  there  is  a  clear  dis- 
tinction between  them.  Motive  is  the  power  which  im- 
pels action  ^o  a  definite  result;  the  reason  that  moves 
the  will  and  tempts  the  mind  to  indulge  the  criminal 
intent;  while  the  intent  is  the  purpose  to  use  a  partic- 
ular means  to  effect  the  result  and  accomplish  the  pur- 
pose.  The  criminal  intent  is  an  essential  element  of  the 
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crime,  but,  when  the  crime  is  certainly  proven  to  have 
been  committed  by  the  person  charged  therewith,  the 
question  of  motive  may  be  of  little  or  no  importance. 
— Brunson  v.  State,  supra;  People  v.  Molineux,  168  N. 
Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193;  28  Cyc.  20;  22 
Cyc.  1454,  note  15. 

(3,  4)  The  character  of  the  weapon  used  in  accom- 
plishing the  death  of  Etheridge  is  alleged  in  the  indict- 
ment as  an  unknown  fact,  and  at  the  time  the  court  al- 
lowed the  wife  of  the  deceased  to  testify  that  between 
11  and  12  o'clock  on  the  night  her  husband  disappeared 
she  heard  loud  talking  in  the  direction  of  and  near 
Palmore's  place,  and  that  she  recognized  her  husband's 
voice,  and  immediately  thereafter  or  during  the  time  of 
the  loud  talking  she  heard  the  report  of  a  pistol  firing 
in  the  same  direction  and  locality,  no  proof  had  been 
offered  showing  the  character  of  the  weapon  used  in  ac- 
complishing the  death  of  Etheridge  or  of  the  character 
of  the  wound  on  the  head  of  the  body  found  in  the  woods. 
That  Etheridge  was  killed  by  being  struck  on  the  head 
with  a  pistol,  or  even  shot  with  one,  under  the  indict- 
ment was  within  the  issues.  {Terry  v.  State,  118  Ala. 
87,  23  South.  776 ;  Terry  v.  State,  120  Ala.  287,  25  South. 
176),  and  the  firing  of  the  pistol  at  the  place  where  the 
witness  last  heard  her  husband's  voice  was  a  fact  tend- 
ing to  show  that  some  one  had  such  a  weapon  at  that 
place,  and,  if  it  should  be  conceded  that  no  further  ef- 
fort was  made  by  the  prosecution  to  develop  evidence 
showing  that  such  weapon  was  used  to  effect  the  death 
of  the  deceased,  the  court  properly  admitted  the  evi- 
dence at  the  time  it  was  offered ;  and  if  it  should  be  fur- 
ther conceded  that  the  evidence  subsequently  admitted 
showing  the  character  of  the  wound  on  the  head  dis- 
proved the  theory  that  the  wound  was  inflicted  by  a  blow 
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on  the  head  with  a  pistol  or  a  pistol  shot,  the  evidence 
being  competent  at  the  time  it  was  offered,  the  question 
of  its  relevancy  to  the  issues,  as  defined  by  the  subse- 
quent proof  showing  the  character  of  the  wound,  could 
only  be  presented  by  motion  to  exclude  it,  and  no  such 
motion  was  made. 

(5)  To  authorize  proof  of  a  declaration  made  by  the 
defendant  after  the  offense  was  committed,  with  refer- 
ence to  the  crime,  the  declaration  need  not  amount  to 
a  confession  of  guilt.  All  that  is  necessary  is  that  the 
statement  be  self-disserving  and  of  such  a  character  as, 
when  considered  along  with  the  other  evidence  in  the 
case,  reasonably  affords  an  inference  of  guilt. — John- 
son V,  Stc^e,  infra,  68  South.  687;  Pentecost  v.  State, 
107  Ala.  90,  18  South.  146 ;  Aikm  v.  State,  35  Ala,  404 ; 
Jones  on  Evidence,  §  236,  p.  300;  12  Cyc.  418b;  Com- 
montcealth  v.  Chance,  174  Mass.  245,  54  N.  E.  551,  75 
Am.  St.  Rep.  306. 

(6)  There  was  no  error  in  receiving  the  testimony 
of  the  witness  Metcalf  as  to  statements  made  by  the 
defendant  to  witness  when  they  were  speaking  of  the 
disappearance  of  Etheridge  and  the  rumor  that  a  war- 
rant was  in  the  hands  of  the  officers  of  the  law  for  de- 
fendant's arrest,  in  connection  with  which  defendant 
said:  "Well,  if  they  get  me,  they  will  get  me  between 
here  and  home;  I  am  going  home  and  put  my  daddy's 
mule  in  the  lot  and  hike  and  leave." 

These  statements,  if  believed  by  the  jury,  under  the 
rule  stated  were,  when  considered  in  connection  with 
the  other  evidence  in  the  case,  sufBcient  to  afford  an 
inference  that  they  were  prompted  by  a  consciousness 
of  guilt,  and  the  weight  to  be  accorded  this  evidence  was 
a  question  for  the  jury. — Pentecost  v.  State,  supra; 
Aikin  t\  Statte,  supra. 
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(7)  The  testimony  of  Mrs.  Etheridge  as  to  a  conver- 
sation between  her  and  the  defendant  shortly  after  the 
disappearance  of  the  deceased,  in  which  she  asked  the 
defendant  where  he  last  saw  her  husband,  and  his  con- 
duct on  that  occasion  when  she  told  defendant  that  he 
knew  where  her  husband  was  and  his  failure  to  reply,  was 
competent  evidence,  and  the  court  ruled  correctly  in 
admitting  it.— 16  Cyc,  956,  957  (7) ;  Wisdom  r.  Reeves^ 
110  Ala,  418,  18  South.  13;  Peck  v.  Ryan,  110  Ala.  336, 
17  South.  733;  Cl^fliti  v.  Rosenberg,  101  Ala.  213,  13 
South.  272;  Bob  v.  State,  32  Ala.  560;  Aberrrombie  v. 
Allen,  20  Ala.  281. 

(8,  9)  The  witness  Moore  was  offered  by  the  defend- 
ant^ and  testified  on  direct  examination  by  the  defend- 
ant that  he  went  to  the  place  where  the  body  was  found 
and  dug  down  under  the  place  where  the  head  rested, 
and  found  the  earth  discolored,  that  it  was  red,  and  that 
there  was  blood  there.  On  cross-examination  the  court 
allowed  the  solicitor  to  ask  the  witness  if,  as  a  matter 
of  fact,  a  dead  body  was  thrown  on  the  gi*ound  and  I'e- 
mained  there  until  decomposition  took  place,  whether 
it  would  not  cause  a  discoloration  of  the  ground.  The 
witness  answered:  *^Yes;  but  it  would  not  turn  the 
gi'ound  red."  It  is  now  insisted  that  this  was  error  be- 
cause the  witness  had  not  qualified  as  an  expert.  If  the 
witness  was  competent  to  testify  that  the  discoloration 
of  the  ground  was  caused  by  blood,  he  was  certainly 
competent  to  answer  the  question  propounded  to  him 
by  the  solicitor,  and,  whether  he  was  or  not,  the  defend- 
ant, having  offered  him  as  a  competent  witness  to  tes- 
tify on  the  subject,  was  in  no  position,  after  he  had 
proven  what  he  thought  was  favorable  to  his  case,  to 
object  to  his  competency  to  give  testimony  of  an  expert 
nature  concerning  the  same  matters  on  eross-examina- 
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tion.  By  offering  the  witness  the  defendant  not  only 
represented  him  to  be  credible,  but  competent  to  testi- 
fy to  the  facts  defendant  sought  to  prove,  to  wit,  what 
had  caused  discoloration  of  the  earth  where  the  body 
lay.  The  cross-examination  w'as  proper  as  testing  the 
knowledge  of  the  witness  as  to  the  matters  previously 
deposed  to  by  him,  and  the  objection  was  properly  over- 
ruled. 

(10)  The  evidence  showing  that  the  head  was  severed 
from  the  body  when  found  was  properly  admitted. — 
Terry  v.  State,  118  Ala.  86,  23  South.  776;  Terry  v. 
State,  120  Ala.  287,  25  South.  176. 

(11)  The  record  does  not  affirmatively  show  that  the 
failure  of  the  prosecution  to  prove  the  venue  was  brought 
to  the  attention  of  the  trial  court  before  the  argument 
of  the  case  was  concluded,  and  as  for  that  matter  at  all, 
and,  in  the  absence  of  such  showing,  the  trial  court  wUl 
not  be  put  in  error  for  refusing  the  affirmative  charge. 
— Circuit  court  rule  35  (175  Ala.  xxi). 

(12,  13)  Malice  is  an  essential  ingredient  of  murder. 
— Mitchell  V.  State,  60  Ala.  26.  As  a  rule,  it  is  an  in- 
ferential fact  not  susceptible  of  positive  proof.  It  arises 
by  inference  from  other  facts  proven,  and  in  the  trial 
of  cases  of  homicide  is  to  be  drawn  by  the  jurj^  unless 
the  evidence  shows,  without  room  for  adverse  inference, 
that  the  killing  was  intentional,  and  was  accomplished 
by  the  use  of  a  weapon  which,  as  a  matter  of  law,  may 
be  pronounced  a  deadly  weapon. 

(14,  15)  Where  the  killing  results  from  the  intention- 
al use  of  a  deadly  weapon — that  is,  a  weapon  which  the 
court  may  pronounce  such  as  a  matter  of  law,  such  as 
a  gun  or  pistol  of  sufficient  caliber  and  carrying  force 
as  to  produce  death — and  the  evidence  which  proves  the 
killing  does  not  at  least  afford  room  for  an  inference 
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rebutting  the  presumption  of  malice  arising  from  the 
use  of  such  weapon,  it  is  then  incumbent  on  the  defend- 
ant to  rebut  that  presumption  by  other  evidence.  If 
he  fails  in  this  burden,  the  presumption  is  conclusive 
against  him,  and  no  duty  devolves  upon  the  trial  court 
to  instruct  the  jury  on  any  degree  of  homicide  less  than 
muTdev.—Gaffard  v.  State,  125  Ala.  1,  28  South.  406; 
Homshy  v.  State,  94  Ala.  66,  10  South.  552 ;  Hadley  v. 
State,  55  Ala.  37;  Mitchell  v.  State,  supra;  Gibson  v. 
Si^ate,  89  Ala.  121,  8  South.  98,  18  Am.  St.  Rep.  96; 
Rogers  v.  State,  117  Ala.  9,  22  South.  666. 

(16)  But,  where  the  evidence  which  proves  the  kill- 
ing rebuts  the  presumption  of  malice,  or  affords  room 
for  an  inference  to  be  drawn  by  the  jury  that  tends  to 
rebut  the  presumption,  or  where  the  evidence  is  wholly 
circumstantial,  and  the  character  of  the  weapon,  the  cir- 
cumstances attending  the  homicide,  and  the  motive 
therefor  rest  in  inferences  to  be  drawn  by  the  jury  from 
the  circumstances  proven,  the  court  should  give  in 
charge  to  the  jury  the  law  on  all  degrees  of  intentional 
homicide.— Fowler  v.  State,  161  Ala.  1,  49  South.  788 ; 
Homshy  v.  State,  94  Ala.  66,  10  South.  522;  Hall  v. 
State,  40  Ala.  706;  Reeves  v.  State,  186  Ala.  14,  65 
South.  160.  The  reason  for  this  is  clear.  In  such  cases 
malice,  which  is  an  essential  ingredient  of  murder,  must 
be  inferred  from  the  character  of  the  weapon  used  and 
the  circumstances  attending  the  homicide,  and,  where 
there  is  evidence  justifying  an  inference  that  the  kill- 
ing was  not  prompted  by  malice,  or  where  the  nature 
and  character  of  the  weapon  and  the  circumstances  at- 
tending the  homicide  rest  in  inference,  it  is  the  province 
of  the  jury,  and  not  of  the  court,  to  pass  on  the  evidence 
and  entertain  the  inference  of  malice  or  not,  as,  in  their 
judgment,  the  whole  evidence  may  warrant. — Homshy 
17.  State,  supra;  Smith  v.  Sta^te,  68  Ala.  430. 
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The  trial  court  therefore  erred  in  disregarding  the 
defendant's  request  to  charge  the  jury  as  to  the  law  of 
manslaughter  in  the  first  degree,  and  for  this  error  the 
judgment  must  be  reversed. 

(17)  The  law  does  not  impose  on  the  prosecution  the 
burden  of  proving  motive  for  a  crime,  and  therefore  a 
failure  to  prove  motive  does  not  raise  any  presumption 
in  favor  of  the  defendant,  as  asserted  in  refused  charge 
4.—8t(m^  V.  State,  105  Ala.  60,  17  South.  114. .  Proof 
that  the  accused  committed  the  criminal  act  furnishes 
all  the  evidence  of  motive  that  the  law  requires. — Brun- 
son  V.  State,  supra;  Clifton  v.  State,  73  Ala.  473. 

(18)  Charges  14  and  36  are  of  a  class  that  have  been 
repeatedly  condemned. 

(19)  Charge  15  was  properly  refused. — Kej/  v.  State, 
4  Ala.  App.  76,  58  South.  946. 

(20)  Charges  31,  38,  40,  42,  and  48  ignore  the  ten- 
dencies in  the  evidence  that  the  defendant  was  an  ac- 
complice of  some  other  person  who  might  have  actually 
inflicted  the  blow  causing  the  death  of  the  deceased,  and 
were  properly  refused. 

(21)  Charge  M  is  not  complete  within  itself,  and  was 
well  refused  for  this  reason. 

(22)  Charge  N  does  not  state  the  law  correctly,  and, 
although  it  may  have  been  more  favorable  to  the  prose- 
cution than  a  charge  embodying  a  correct  statement  of 
the  law,  yet  the  court  was  under  no  duty  to  give  it.  The 
proposition  which  the  charge  undertakes  to  state  is: 
"An  actual  intention  to  take  life  is  not  an  essential  ele- 
ment in  this  ojffense  [manslaughter  in  the  first  degree], 
or,  indeed,  in  murder.  The  voluntary  setting  in  motion 
or  application  of  unlawful  force,  ♦  ♦  ♦  whereby 
death  ensues,  will  suffice  to  supply  the  legal  elements  of 
evil  intent,  however  free  the  action  may  be  from  actual 
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purpose  to  kill."— Letris  r.  State,  96  Ala.  10,  11  South. 
259,  38  Am.  St.  Rep.  75;  Fovcler  v.  Siate^  161  Ala.  6,  49 
South.  788. 

"To  constitute  manslaughter  in  the  first  degree,  thei^e 
must  be  either  a  positive  intention  to  kill  or  an  act  of 
violence  from  which  ordinarily,  in  the  usual  course  of 
events,  death  or  great  bodily  harm  may  result.  It  is 
not  necessary  that  the  perpetrator  Intended  or  willed 
the  death  of  the  party." — Reynolds  v.  State^  154  Ala. 
14,  45  South.  894. 

(23)  An  examination  of  the  charge  shows  that  it  as- 
sumes that  the  act  resulting  in  the  death  of  Etheridge 
was  an  act  of  violence  or  an  unlawful  act  without  so 
stating,  and  for  this  reason  the  charge  cannot  be  ap- 
proved. 

The  onlv  error  shown  bv  the  record  is  the  one  above 
pointed  out,  and  for  this  the  judgment  of  the  circuit 
court  must  be  reversed. 

Reversed  and  remanded. 


Nelson  v.  The  State. 

Murder. 

(Decided  April  8,  1915.    Rehearing  deuied  May  11,  1915. 

68  South.  573.) 

1.  Homicide;  Evidence;  Former  Diificulty. — Whei:e  defepdant  ad- 
mitted the  killing,  but  claimed  self-defense,  he  should  have  been 
permitted  to  testifj;  whether  .deceased  shot  at  him  on  the  day  before 
the  killing,  and  whether  some  time  prior  thereto  deceased  had  drawn 
a  gun  on  him  and  threatened  to  kill  him.  in  the  presence  of  certalii 
persons;  it  being  comijetent  under  such  circumstances  to  show  auob 
previous  difficult ies.  and  to  state  their  general  character  so  as  to  show 
whether  they  were  grave  or  trivial. 

2.  Same. — ^Where  the  court  stated  that  defendant  could  show  prior 
I                                threats,  but  not  acts  and  details  of  the  former  difficulty,  the  error 

in  excluding  such  testimony  was  not  cured  by  the  fact  that  some 
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of   the   matters   were   elicited   on   the  subsequent   examination   of 
defendant 

3.  Appeal  and  Error;  HarnUeai  Error;  Evidence. — If  it  was  error 
to  refuse  to  admit  in  evidence  certain  warrants  sworn  out  by  defend- 
ant against  decreased,  sueherror  was  cured  by  subsequently  admitting 
the  warrant. 

Appbal  from  Shelby  Circuit  Court. 
Heard  before  Hon.  Hugh  D.  Mhrbill. 
Fred  Nelson  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.   Reversed  and  remanded. 

RinoLB  &  Ellis^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  p.  J. — Being  on  trial  charged  with  mur- 
der in  the  first  degree,  the  defendant  admitted  the  kill- 
ing and  sought  to  justify  it  as  an  act  of  self-defense. 
When  being  examined  as  a  witness  in  his  own  behalf, 
the  defendant  was  very  properly  permitted  to  testify 
that  on  the  day  previous  to  the  killing  he  and  the  de- 
ceased had  a  diflSculty ;  whereupon  the  defendant's  coun- 
sel asked  him  the  following  question:  "State  whether 
or  not  in  that  difficulty  he  [deceased]  drew  a  gun  on 
you  [defendant]."  "State  whether  or  not  Pres  Horton 
[the  deceased]  shot  at  you  the  day  before  you  killed 
him,"  and  "I  will  ask  you  to  state  if,  in  October  some 
time,  Pres  Horton  [the  deceased]  came  to  your  house 
and  drew  a  gun  on  you  and  said  he  would  kill  you,  in 
the  presence  of  Robert  Davis,  Floyd  Bell,  and  George 
Locket." 

To  the  refusal  of  the  court  to  permit  the  defendant 
to  answer  each  of  these  questions,  on  objection  there- 
to being  made  by  the  solicitor,  the  defendant  separ- 
ately objected,  and  reserved  an  exception  to  the  ruling 
of  the  coart 
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(1)  The  specific  ground  of  objection  interposed  by  the 
solicitor  to  these  questions  propounded  by  defendant's 
counsel  was  that  they  called  for  details  of  a  former  dif- 
ficulty. The  facts  that  on  the  day  before  the  kilUing 
the  deceased  in  a  difficulty  with  the  defendant  drew  a 
"gun"  on  him,  that  on  that  day  the  deceased  shot  at  the 
defendant,  and  that  in  October,  prior  to  the  killing  in 
December,  deceased  drew  a  "gun"  on  the  defendant,  and 
at  the  same  time,  in  the  presence  of  several  other  per- 
sons, threatened  to  kill  him,  were  matters  the  defend- 
ant was  entitled  to  have  admitted  in  evidence.  These 
were  not  matters  of  a  nature  that  could  properly  be  ex- 
cluded under  the  rule  against  admitting  details  or  go- 

•  ing  into  the  merits  of  former  difficulties,  but  were  only 
such  facts  as  showed  the  general  nature  and  gravity 
of  the  former  difficulties  or  altercations,  and  were  ad- 
missible for  the  purpose  of  showing  who  was  at  fault 
in  bringing  on  the  fatal  rencounter,  and,  too,  for  the 
purpose  of  aiding  the  jury  in  arriving  at  a  proper  con- 
clusion as  to  whether  the  defendant  acted  on  the  reason- 
able appearance  of  things  in  the  light  of  the  former 
threats  and  prior  altercations.  In  this  connection  and 
for  such  a  purpose  it  is  always  competent  for  the  de- 
fendant, in  testifying  to  previous*  difficulties,  to  state 
the  general  nature  of  it  so  as  to  show  whether  it  was 
grave  or  trivial  in  character. — Watts  v.  State,  177  Ala. 
24,  30,  59  South.  270 ;  Harrison  v.  State,  78  Ala.  5. 

(2)  Although  the  defendant,  in  the  course  of  a  sub- 
sequent recross-examination  by  the  solicitor  and  re-ex- 
amination by  counsel  for  defendant,  stated  a  part  of 
the  matters  sought  to  be  elicited  by  the  questions  we 
have  set  out,  to  which  the  court  erroneously  sustained 
objections,  it  is  apparent,  after  an  examination  of  the 
entire  cause  as  presented  by  the  record,  that  this  error 
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probably  injuriously  affected  the  substantial  rights  of 
the  defendant.  The  jury  was  evidently  impressed  with 
the  belief  that  they  could  not  consider  these  matters  as 
legal  evidence  in  behalf  of  the  defendant,  for  the  court, 
in  making  its  rulings  on  this  proposition,  while  the 
witness  was  being  re-examined,  stated :  '*!  hold  that  you 
can  show  threats  made  prior  to  this  difficulty  in  which 
the  deceased  was  shot,  but  you  cannot  show  any  of  the 
acts  and  details  of  a  former  difficulty." 

(3)  We  find  no  reversible  error  in  the  other  matters 
presented.  If  the  court  was  in  error  in  the  first  instance 
in  refusing  to  admit  in  evidence  the  warrants  sworn  out 
by  the  defendant  against  the  deceased,  this  was  cured 
by  the  subsequent  ruling  admitting  the  warrants.  No 
correct  rule  of  law  is  set  out  in  any  of  the  refused 
charges  that  is  not  covered  by  the  given  charges. 

For  the  errors  above  pointed  out  as  committed  by  the 
court  in  ruling  on  the  admission  of  evidence,  the  judg- 
ment of  the  circuit  court  must  be  reversed. 

Reversed  and  remanded. 


Lewis  V.  The  State. 

Murder, 

(Decided  April  8,  1915.    Rehearing  denied  May  11,  1915. 

68  South.  792.) 

1.  Evidence;  Judicial  Notice;  Term  of  Court. — ^Where  the  caption 
of  the  record  showing  the  organization  of  the  court  at  which  this 
trial  was  had  was  In  the  approved  form,  except  that  it  stated  that  it 
was  at  a  regular,  special  or  adjourned  term  of  the  court,  in  the 
alternative,  and  the  Judgment  entry  fixed  the  date  of  the  trial,  the 
court  could  determine  that  the  trial  was  had  at  a  regular  term  as  it 
takes  judicial  notice  of  the  time  prescribed  by  law  for  the  regular 
term  of  the  circuit  and  city  courts. 

2.  Homicide;  Evidence;  Threats. — Where  It  appeared  that  defend- 
ant Iiad  told  deceased  that  he  would  whip  his  son,  and  deceased 
had  stated  that  he  would  have  to  whip  him  first,  evidence  was  admis- 
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slble  from  the  son  that  shortly  after  his  father  had  made  such 
remark,  the  defendant  stated  to  the  son  that  he  was  going  home  and 
coming  back,  and  that  the  son  would  regret  what  he  had  done,  the 
deceased  being  still  present  and  hearing  the  threat ;  the  threat  being 
admissible  as  a  declaration  of  hostility  against  deceased  in  view  of 
the  statement  by  deceased  that  he  would  protect  his  son,  and  as 
explanatory  of  the  purpose  of  defendant  in  returning  later  witli 
the  gun. 

3.  Witnesnes;  Examination;  Ansicer, — ^Where  character  witnesses 
for  defendant  were  asked  by  the  state  if  the  defendant  did  not  hare 
the  general  reputation  of  a  drunkard,  and  they  answered,  "Yes,  sir, 
he  gets  drunk,"  such  answer  was  unresponsive  to  the  question,  and 
upon -proper  motion  the  latter  part  of  the  said  answer  should  and 
would  have  been  excluded. 

4.  Evidence;  Character;  Particular  Acts, — ^Where  a  character  wit- 
ness for  defendant  on  being  asked  whether  defendant  did  not  have 
the  reputation  of  a  drunkard,  answered,  *^Yes  sir,  he  gets  drunk,"* 
such  answer  was  improper  as  a  statement  of  a  particular  fact,  and 
not  of  reputation ;  since  evidence  that  defendant  occasionally  gets 
intoxicated  is  not  evidence  that  his  character  Is  bad,  and  so  does  not 
im|)each  the  testimony  of  the  witness,  that  his  character  is  goodi 

5.  Same:  Judicial  Notice;  Drunkenness. — Tlie  courts  take  judicial 
notice,  as  a  matter  of  common  knowledge,  that  habitual  drunkenness 
tends  to  dethrone  character  and  to  destroy  the  moral  fibre  and  make- 
up of  a  man,  and  that  it  will  do  so  if  persisted  in. 

6.  Same:  Character;  Drunkard. — ^Where  defendant's  character  wit- 
nesses had  testified  to  defendant's  good  character,  it  was  competent 
for  the  state  to  show  by  them  that  defendant's  general  reputation 
was  that  of  a  drunkard;  not  one  who  occasionally  gets  drunk,  but 
one  who  habitually  drinks  strong  liquors  Immoderately — ^a  toper,  a 
sot. 

7.  Same;  Particular  Acts. — A  character  witness  on  cross-examina- 
tion may  be  asked  whether  he  has  not  heard  of  certain  acts  of  the 
party,  tending  to  show  that  his  character  is  not  good,  and  so  long  as 
the  questions  and  answers  in  that  regard  are  confine<l  to  reputation 
or  rumors  as  to  such  matters,  and  are  not  extended  to  involve  a 
statement  by  the  witness  of  his  personal  knowledge  of  the  truth  of 
the  act,  such  examination  is  proper. 

8.  Appeal  and  Error;  Review;  Renervation  of  Ground. — A  party 
objecting  to  evidence  must  assign  grounds  therefor,  and  a  general 
exception  taken  to  a  partially  defective  answer,  cannot  be  made  the 
predicate  for  error. 

9.  Same. — Where  It  was  proi)erly  shown  that  defendant  had  the 
general  reputation  of  being  a- drunkard,  the  admission  of  the  improper 
answer  on  cross-examination  of  a  character  witness  for  such  defend^ 
ant,  that  defendant  got  drunk,  was  not  error  justifying  a  reversal 
under  rule  45.  Supreme  Court  Tractice,  as  It  did  not  probably  affect 
defendant's  case  injuriously. 


Appeal  from  Henry  Circuit  Court. 
;peard  before  Hon.  lyi.  Sollib. 
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Lloyd  Lewis  was  convicted  of  murder,  and  he  ap- 
peals.  Affirmed. 

(This  case  was  reviewed  by  the  Supreme  Court  on 
certiorari  to  the  Court  of  Appeals,  and  the  writ  was  de- 
nied. See  193  Ala.  677,  69  South.  1018.— Reporter.) 

Espy  &  Farmer^  for  appellant 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — ( 1 )  The  caption  of  the  record  showing 
the  organization  of  the  court  at  which  the  trial  was  had 
is  in  the  usual  and  approved  form,  except  that,  instead 
of  stating  positively  whether  the  term  at  which  the  court 
was  held  was  a  regular,  special,  or  adjourned  term  of 
the  court,  it  states  it  alternatively,  as  follows:  *'At  a 
regular,  special,  or  adjourned  term  of  the  circuit  court 
of  Henry  county,  Ala.,  etc. 

However,  it  appears  from  the  judgment  entry  that 
the  date  of  the  trial  was  on  March  14,  1914,  which  we 
judicially  know  to  be  during  the  time  prescribed  by  law 
for  the  regular  term  of  the  circuit  court  of  Henry  coun- 
ty, and,  consequently,  that  a  trial  on  that  date  by  that 
court  could  not  be  at  a  special  or  adjourned  term,  but 
only  at  a  regular  term. — Gen.  Acts  1911,  p.  728.  We  are 
further  fortified  in  this  position  by  the  fact  of  the  ab- 
sence in  the  record  of  any  order  for  a  special  or  adjourned 
term. 

(2)  The  evidence  outside  of  the  defendant's  proved 
admissions  tending  to  connect  him  with  the  commission 
of  the  homicide  charged  was  entirely  circumstantial; 
since  no  one  saw  the  killing,  and  the  first  known  of  it 
was  when  the  deceased  was  found  dead  in  the  public 
road  by  a  traveler  passing  along  some  hours  after  the 
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killing.  The  state  first  introduced  as  a  witness  one  W. 
W.  Oliver,  the  son  of  deceased,  who,  after  testifying  that 
the  defendant  came  to  witness'  house  that  morning  be- 
fore the  killing  that  afternoon  on  an  occasion  when  wit- 
ness' father,  the  deceased,  was  present,  was  then  asked 
by  the  state,  over  the  objection  and  exception  of  defend- 
ant, the  following  questions,  to.  which  he  gave  the  fol- 
lowing answers :  "Q.  What  did  the  defendant  say  to  him 
[meaning  to  witness'  father]  ?  A.  He  told  my  father  he 
was  going  to  whip  me.  Q.  What  did  your  father  say? 
A.  He  told  him  he  would  have  to  whip  him  first.  Q. 
What  did  he  say  to  you  before  he  left?  A.  He  said  he 
was  going  home,  and  he  was  coming  back,  and  when 
we  met  again  I  would  regret  what  I  had  done.  [Wit- 
ness further  testified  that  his  father  was  still  present 
and  heard  defendant  make  the  above  statement  to  wit- 
ness.] Q.  How  long  was  it  from  the  time  your  father 
told  him  he  would  have  to  whip  him  first  before  he  [de- 
fendant] told  you  that?  A.  To  the  best  of  my  judgment, 
it  was  about  three  minutes." 

These  conversations  took  place,  as  stated  at  witness' 
house  in  the  morning  about  10  or  11  o'clock,  after  which 
defendant  left,  and  returned  again  about  1  or  2  o'clock 
in  the  afternoon  with  a  gun  in  his  buggy.  At  that  time 
witness'  father,  who  was  still  at  witness'  house,  and  had 
just  hitched  up  his  horse  preparatory  to  driving  off,  also 
had  his  gun  in  his  buggy.  The  two  (defendant  and  de- 
ceased )  then  drove  off  down  the  road  in  the  same  direc- 
tion at  the  same  time,  one  in  one  buggy,  and  one  in  the 
other,  with  their  respective  guns,  and  in  about  30  min- 
utes after  they  left  witness  heard  the  report  of  a  gun 
in  the  direction  in  which  they  had  gone. 

Even  assuming  that  the  conversation  which  took  place 
that  morning  at  witness'  house  between  defendant  and 
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deceased  and  the  witness,  before  detailed,  was  inadmis- 
sible, as  contended,  as  a  part  of  the  res  gestae,  because 
not  sufficiently  connected  in  point  of  time  to  show  it 
to  be  a  part  of  a  continuous  transaction  (but  see  Jor- 
dan  V.  State,  81  Ala,  20,  1  South.  577 ;  Armor  v.  State, 
63  Ala-  173;  Fallifi  v.  8\tate,  86  Ala.  15,  5  South.  423), 
jetj  it  was  certainly  admissible  for  the  purpose  of  show- 
ing that  what  defendant  said  to  witness  was  intended 
as  a  declaration  of  hostility  towards  deceased,  and  was 
explanatory  of  defendant's  purpose  in  returning  later 
with  a  gun. — 1  Mayf.  Dig.  837 ;  Maxwell  v.  State,  11  Ala. 
App.  53,  65  South.  732 ;  Camphell  v.  State,  133  Ala.  87, 
31  South.  802,  91  Am.  St.  Rep.  17 ;  Maddox  v.  State,  159 
Ala.  58,  48  South.  689. 

When,  after  defendant  had  made  the  threat  to  whip 
deceased's  son,  and  after  deceased  had  told  defendant 
that  before  he  (defendant)  could  whip  his  (deceased's) 
son  he  (defendant)  would  have  to  whip  him  (deceased) 
first,  the  defendant  then  said  that  he  (defendant)  was 
going  home  and  was  coming  back,  and  that  when  he 
came  back  the  son  would  regret  what  he  had  done,  it — 
what  defendant  last  said — amounted  to  a  declaration 
of  hostility  towards  deceased,  who  had  announced  that 
he  would  take  his  son's  part,  as  well  as  it  amounted  to 
a  threat  against  deceased's  son.  It  is  always  competent 
to  prove  any  threats  or  declarations  of  hostility  made  by 
the  person  charged  with  the  homicide  against  the  person 
slain.  In  this  case  such  a  fact  would  be  a  circumstance 
which,  in  connection  with  the  other  facts  and  circum- 
stances of  the  case  w^e  have  detailed,  would  tend  to  show 
that  defendant,  and  not  some  one  else,  killed  deceased, 
and  that  such  killing  was  done  feloniously,  and  not  in 
self-defense,  as  the  defendant  claimed. — Hudson  v.  State, 
61  Ala.  333 ;  Johnson  v.  State,  87  Ala.  39,  6  South.  400 ; 
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Bwmes  v.  State,  88  Ala.  204,  7  South.  38,  16  Am.  St. 
Rep.  48 ;  1  May f .  Dig.  837.  Consequently,  there  was  no 
error  in  the  action  of  the  court  in  overruling  the  men- 
tioned objections  of  defendant. 

(3-6)  The  defendant  introduced  a  number  of  witnesses 
who  testified  to  his  general  good  character.  The  state, 
over  the  objection  and  exception  of  the  defendant,  was 
permitted  to  ask  on  cross-examination  each  of  these 
character  witnesses  this  question,  ^'Is  it  not  a  fact 
that  the  defendant's  general  character  in  the  com- 
munity in  which  he  lives  is  that  of  a  drunk- 
ard?" Every  one  of  these  witnesses  answered,  "Yes, 
sir,"  without  qualification  or  equivocation,  except  the 
last  one,  who  answered  evasively,  "Yes,  sir;  he  gets 
drunk."  The  defendant  separately  and  severally  object- 
ed to  and  moved  to  exclude  each  answer  as  and  when 
given  by  the  witnesses  upon  the  same  grounds  as  were 
assigned  in  objections  to  the  question,  and  reserved  in 
each  instance  an  exception  to  the  action  of  the  court  in 
overruling  the  motion.  If,  instead  of  objecting  to  the 
answer  of  the  last  witnesses  as  a  whole,  the  defendant 
had  objected  to  and  moved  to  exclude  that  part  of  it  to 
the  effect  that  defendant  "gets  drunk,"  and  had  assigned 
proper  grounds  therefor,  the  court  would  have  commit- 
ted error  in  not  sustaining  such  objection  and  motion; 
since  such  part  of  said  answer  was  clearly  inadmissible 
for  several  reasons,  to  wit :  First,  because  it  was  not  re- 
sponsive to  the  question;  second,  because  it  was  the 
statement  as  a  matter  of  fact,  and  not  as  a  matter  of 
reputation,  of  a  particular  act  or  acts  of  conduct  on  the 
part  of  defendant  within  the  personal  knowledge  of  the 
witness ;  third,  because  the  fact,  if  it  be  a  fact,  that  the 
defendant  occasionally  gets  intoxicated,  is  not  evidence 
that  his  character  is  bad,  and  does  not  tend  to  impeach 
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the  testimony  of  a  witness  deposing  to  his  good  charac- 
ter.—If  cwrtiTeK  17.  State,  11  Ala.  App.  53,  65  South.  732. 
On  the  other  hand,  habitual  drunkenness,  we  know  as 
a  matter  of  common  knowledge,  does,  as  a  rule,  tend  to 
dethrone  character  and  to  destroy  the  moral  fiber  and 
make-up  of  a  man,  and  that,  if  persisted  in,  it  will  do 
so.  This  truth  is  recognized  by  both  the  divine  ( 1  Cor- 
inthians, vi,  10)  and  human  laws. — Const.  §§  173-175; 
Code,  §  3793,  subd.  6 ;  Code,  §  7843,  subd.  5 ;  State  ex 
rel.  Attorney  General  v.  Savage,  89  Ala.  1,  7  South.  7, 
183,  7  L.  R.  A.  426;  Campbell  v.  State,  23  Ala.  66. 

(7)  It  was  entirely  competent,  therefore,  for  the  state 
to  show  on  the  cross-examination  of  defendant's  said 
character  witnesses,  and  as  tending  to  impeach  them, 
that  the  defendant's  general  character  or  reputation  in 
the  commupnity  in  which  he  lives  was,  to  the  knowledge 
of  the  witnesses,  that  of  a  "drunkard" — the  term  used 
in  the  question  of  the  solicitor — ^as  that  term,  *^drunk- 
ard,"  means,  according  to  the  definition  of  Webster,  not 
one  who  occasionally  gets  drunk,  but  "one  who  habit- 
ually drinks  strong  liquors  immoderately;  one  whose 
habit  is  to  get  drunk;  a  toper;  a  sot." — State  ex  rel., 
etc.,  V.  SoAmge,  89  Ala.  1,  7  South.  7, 183,  7  L.  R.  A.  426. 

(8,  9)  It  is  always  permissible,  on  cross-examination 
of  a  witness  who  has  testified  as  to  the  good  character 
of  a  person,  to  ask  whether  the  witness  had  not  heard 
of  certain  enumerated  acts  of  the  party  which  tend  to 
show  that  his  character  is  not  good ;  and  so  long  as  such 
inquiries  and  the  answers  thereto  are  confined  to  repu- 
tation or  rumors  as  to  such  matters,  which  the  witness 
has  heard,  and  are  not  extended  so  as  to  involve  a  state- 
ment by  the  witness  of  his  personal  knowledge  of  the 
truth  of  the  stated  act  or  acts  which  gave  rise  to  the 
rumor  or  reputation,  they  are  unobjectionable. — Max- 
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well  V.  State,  11  Ala.  App.  53,  65  South.  732,  and  cases 
cited ;  Ha4V€8  v.  Siate,  88  Ala.  37,  7  South.  302 ;  Jack- 
son V.  State,  78  Ala.  471 ;  Smith  v.  State,  165  Ala.  55, 
51  South.  610 ;  De  Arman  v.  State,  71  Ala.  351 ;  Jones 
V.  State,  76  Ala.  81 ;  Jackson  v.  State,  147  Ala.  699,  41 
South.  178;  Noel  v.  State,  161  Ala.  25,  49  South.  824. 
This  rule  was  not  violated  in  any  of  the  questions  asked 
by  the  solicitor  or  in  any  of  the  answers  given  by  the 
witnesses,  except  the  last  part  of  the  one  given  by  the 
last  witness,  who,  as  before  pointed  out,  stated:  "Yes, 
sir;  he  [defendant]  gets  drunk.'^ — Maxtoell  v.  State,  su- 
pra. For  reasons  hereinbefore  pointed  out,  the  court 
cannot  be  put  in  error  for  not  excluding  this  answer; 
it  having  been  objected  to  as  a  whole,  and  the  last  part 
only  being  objectionable,  and  the  proper  grounds  of  ob- 
jection not  having  been  assigned. 

(10)  Besides,  we  may  add  that,  even  if  the  objection 
had  been  properly  made,  so  as  to  put  the  court  in  error 
here  on  the  ruling,  it  does  not  follow  that  a  reversal 
would  necessarily  result.  It  would  not  so  result  unless 
we  would  be  able  to  say  that  the  error  probably  injuri- 
ously affected  defendant's  case. — Rule  45  of  the  New  Su- 
preme Court  Rules  in  175  Ala.  xxi,  61  South,  ix.  In 
view  of  the  state  of  the  proof,  it  occurs  to  us  that  it 
would  not ;  since  it  was  properly  in  evidence  as  shown, 
without  dispute  and  from  the  lips  of  defendant's  own 
witnesses,  that  he  bore  the  general  character  of  being 
a  drunkard.  This  being  so,  the  statement  of  the  milder 
fact  that  he  gets  drunk  could  hardly  have  prejudiced 
his  case. 

We  have  discussed  only  the  points  insisted  upon  in 
briefs ;  but  we  have  examined  the  whole  record,  and  find 
no  error. 

The  judgment  is  therefore  affirmed. 

Affirmed. 
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Kelly  r.  The  State. 

Assault  With  Intent  to  Murder. 

(Decided  May  13,  1913.    68  South.  675.) 

1.  Assault  With  Intent  to  Kill;  Intent;  Instruction, — Intent  being 
a  necessary  ingredient  of  the  offense  of  assault  with  Intent  to  murder, 
it  is  error  to  refuse  a  charge  that  defendant  was  not  guilty  if  he 
fired  only  with  the  intention  to  frighten  the  person  assaulted,  there 
lieing  some  evidence  of  that  fact. 

2.  Charge  of  Court;  Instruction. — A  charge  asserting  that  If  there 
are  two  constructions  which  can  be  placed  on  the  evidence,  one 
favorable  and  the  other  unfavorable,  the  Jury  should  accept  that 
which  is  favorable  to  defendant,  although  in  so  doing  they  should 
acquit  him,  is  properly  refused. 

Appeal  from  Chambers  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brbwbb. 

Alex  Kelly  was  convicted  of  assault  with  intent  to 
murder,  and  he  appeals.   Reversed  and  remanded. 

The  following  charges  were  refused  to  defendant:  (1) 
If  you  believe  from  all  the  evidence  in  this  case  that 
defendant  fired  the  shot  to  scare  Eugene  Robinson,  and 
not  with  the  intent  to  take  his  life,  then  you  cannot  con- 
vict defendant  of  assault  with  intent  to  murder  as 
charged  in  the  indictment. 

(2)  If  there  are  two  constructions  you  can  place  upon 
the  evidence,  one  favorable  and  the  other  unfavorable, 
you  should  accept  that  which  is  favorable  to  defendant, 
though  in  so  doing  you  have  to  acquit  him. 

R.  J.  HooTBN^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

PELHAM,  J.— (1)  The  defendant  was  indicted  for 
an  assault  with  intent  to  murder  one  Eugene  Robinson, 


40  COURT  OF  APPEALS  [Vol. 

[Kelly  V.  The  State.] 

and  written  charge  No.  1  requested  by  the  defendant, 
as  referred  to  the  evidence,  is  a  good  charge,  and  its  re- 
fusal is  error  that  requires  a  reversal  of  the  judgment. 
There  was  one  phase  of  the  evidence  brought  out  by  the 
defendant  on  cross-examination  of  one  or  more  of  the 
state's  witnesses  having  a  tendency  to  show  that  the 
shot  fired  by  the  defendant  was  not  with  the  intent  to 
take  the  life  of  Robinson,  or  to  hit  him,  but  only  for  the 
purpose  of  frightening,  or  "to  scare"  him  and  "make 
him  run ;"  and  the  defendant  was  entitled  to  have  this 
matter  or  phase  of  the  evidence,  properly  hypothesized, 
given  in  charge  to  the  jury  as  not  constituting  guilt  of 
the  crime  charged —  i.  e.,  assault  with  intent  to  murder. 
The  intent  to  commit  murder  is  a  necessary  ingi'edient 
of  the  offense  of  assault  with  intent  to  murder,  although 
it  is  not  a  necessary  element  of  murder  in  the  second 
degree. — Morgan  v,  Siate^  33  Ala.  413 ;  Walls  v.  State, 
90  Ala.  618,  8  South.  680.  In  the  latter  case,  it  is  said 
by  the  court,  speaking  through  Justice  (afterward  Chief 
Justice)  McClellan:  "We  do  not  understand  that  it  has 
ever  been  the  purpose  of  this  court  to  hold  that  an  in- 
tention on  the  part  of  the  person  making  the  assault  to 
take  life  is  not  a  necessary  factor  in  the  offense  de- 
nounced by  the  statute  [assault  with  intent  to  murder]. 
•  •  *  Instructions,  therefore,  requested  by  a  defend- 
ant, which  require  an  acquittal  of  the  felony,  unless  the 
jury  find  from  all  the  evidence  in  the  case  that  he  in- 
tended to  take  the  life  of  the  person  alleged  to  have  been 
assaulted,  should  always  be  given." 

(2)  Charge  No.  2  is  patently  bad  and  has  often  been 
condemned. 

Other  matters  complained  of,  or  shown  by  an  examin- 
ation of  the  record,  either  do  not  constitute  reversible 
error,  or  are  not  presented  so  as  to  raise  the  question 
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argued  and  insisted  upon,  and  require  no  discussion; 
but,  for  the  error  pointed  out  in  refusing  written  charge 
No.  1  requested  by  the  defendant,  the  judgment  of  con- 
viction must  be  reversed. 
Reversed  and  remanded. 


Banks  v.  The  State. 

Murder. 

(Decided  June  30,  1915.    69  South.  242.) 

1.  Indictment  and  Information;  Endorsement, — An  indictment  must 
be  endorsed  *'a  true  bill*'  and  signed  by  tlie  foreman,  as  required  by 
section  7300,  Code  1907,  and  a  conviction  on  an  indictment  not  so 
endorsed  and  signed  cannot  be  sustained. 

2.  Venue:  Change. — ^Although  the  indictment  was  returned  to  the 
circuit  court  at  a  time  when  the  law  required  the  consent  of  defend- 
ant to  transfer  it  to  the  law  and  equity  court,  yet  where  the  trial 
was  had  subsequently  to  the  Act  of  February  11,  1915,  which  trans- 
ferretl  all  cases  from  the  circuit  to  the  law  and  equity  court,  the 
defendant  cannot  complain  that  the  prosecution  was  transferred 
without  his  consent. 

3.  Appeal  and  Error;  Revicir;  Method  of  Presentation. — Where 
the  motion  to  quash  the  special  venire  did  not  appear  In  the  bill  of 
exceptions,  and  it  was  not  shown  that  any  ruling  was  invoked  thereon, 
that  matter  is  not  presented  to  the  appellate  court  for  review. 

4.  Jury:  Special  Venire;  Issuance. — The  clerk  of  the  law  and  equity 
court  of  Marengo  county  had  authority  to  issue  a  special  venire, 
since  Local  Laws  1909,  p.  242,  declares  that  the  circuit  clerk  of  said 
court  shall  be  clerk  of  the  law  and  equity  court  of  the  (k)unty,  and 
shall  exercise  all  the  powers  of  the  circuit  clerk. 

Appeal  from  Marengo  Law  and  Equity  Court. 
Heard  before  Hon.  Edward  J.  Gilder. 
William  Banks  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.    Reversed  and  remanded. 

George  Pesgram,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 
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THOMAS,  J.— (1)  Section  7300  of  the  Code  provides, 
among  other  things,  that  when  an  indictment  is  found 
it  must  be  indorsed  "a  true  bill"  and  the  indorsement 
signed  by  the  foreman  of  the  grand  jury.  The  record 
here  failing  to  show  that  the  indictment  upon  which 
defendant  was  tried  contains  such  an  indorsement  signed 
by  the  foreman  of  the  grand  jury,  the  judgment  of  con- 
viction must  be  reversed. — Whitley  v.  State,  166  Ala.  43, 
52  South.  203 ;  Bilbo  v.  State,  1  Ala.  App.  74,  55  South. 
937 ;  Sm  iley  v.  State,  11  Ala.  App.  67,  65  South.  916. 

(2)  The  contention  that,  because  the  indictment  was 
returned  in  the  circuit  court,  the  law  and  equity  court 
of  Marengo  county,  before  which  defendant  was  tried, 
had  no  authority  to  try  defendant  unless  defendant  had 
consented  to  a  transfer  of  the  case  from  the  former  to 
the  latter  court,  as  provided  for  by  sections  19  and  38 
of  the  local  act  creating  said  law  and  equity  court  (Lo- 
cal Acts  1909,  p.  339),  is  without  merit,  since  these 
provisions  of  those  sections  were  superseded  before  the 
trial,  which  was  had  on  March  26,  1915,  by  the  provi- 
sions of  another  local  act  which  was  approved  on  Febru- 
ary 11,  1915,  and  which  upon  approval  went  into  imme- 
diate operation  by  its  express  terms,  and  which  provided, 
among  other  things,  that :  "All  causes  pending  in  the 
circuit  court  of  Marengo  county  are  hereby  transferred 
to  the  law  and  equity  court  of  Marengo  county,  which 
law  and  equity  court  is  hereby  clothed  with  full  and 
complete  jurisdiction  to  try  and  determine  said  causes 
in  all  respects  as  fully  as  said  circuit  court  of  Marengo 
county  had  before  said  transfer." — Local  Act  Feb.  11, 
1915.' 

Hence  defendant's  consent  to  the  transfer  was  not 
necessary  to  give  the  Marengo  law  and  equity  court 
jurisdiction,  as  he  was  tried  there,  as  seen,  after  the 
last-mentioned  act  was  approved  and  was  in  operation 
and  in  effect. 
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(3)  There  appears  in  the  record  proper  what  purports 
to  be  a  motion  to  quash  the  special  venire  served  on 
defendant.  The  motion,  however,  does  not  appear  in  the 
bill  of  exceptions.  Nor  does  the  record  show  anywhere 
that  any  ruling  of  the  court  was  ever  invoked  or  had  on 
the  motion ;  hence  it  presents  no  question  for  review. 

( 4 )  However,  we  may  say  in  passing  that  if  the  ques- 
tion intended  to  be  presented  was  that  discussed  by 
counsel  on  the  submission  here  as  to  the  authority  of  the 
clerk  to  act  in  issuing  the  venire,  we  are  of  opinion  it  is 
without  merit.  Local  Acts  1909,  p.  339,  §  6 ;  Local  Act 
March  17, 1915,  §  1. 

We  find  no  error  in  the  record  other  than  that  before 
pointed  out,  for  which  the  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Moton  V.  The  State. 

Murder, 

(Decided  June  30,  1915.    69  South.  235.) 

1.  Appeal  and  Error;  Review;  Presentation. — Where  no  question 
was  raised  before  the  trial  court  with  respect  to  the  special  venire, 
or  the  organization  of  the  Jury,  and  the  order  showed  compliance 
with  the  statute,  these  matters  cannot  be  reviewed  on  appeal,  and 
should  not  be  Included  In  the  transcript.    (Rule  27,  Sup.  Ct.  Pr.) 

2.  Homicide;  Evidence;  Threats, — It  Is  admissible  to  show  that 
defendant  made  threats  against  deceased  Just  prior  to  the  killing. 

3.  Bame, — ^Where  the  witness  answered  In  the  negative,  there  was 
no  harm  In  overruling  an  objection  to  the  question  to  the  witness  as  to 
whether  defendant  made  threats  against  deceased. 

4.  Evidence;  Intent;  Motive. — A  defendant  cannot  state  In  direct 
testimony  his  secret  Intent  or  undisclosed  motive  for  leaving  home. 

5.  Witnesses;  Impeachment;  Cross-Examination. — ^Where  defend- 
ant took  the  stand  In  his  own  behalf,  he  may  be  cross-examined  as  to 
whether  or  not  he  had  been  convicted  of  forgery,  since  that  Is  a 
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crime  luvolving  moral  turpitude,  affects  Ills  credibility,  and  is  wltliln 
the  purview  of  sections  4008-9,  Code  1907. 

6.  Homicide;  Evidence;  Declaration, — It  was  permissible  to  show 
a  statement  made  by  defendant,  that  if  called  upon  to  testify,  he 
would  tell  who  gave  him  the  pistol  to  do  the  killing,  the  same  being 
a  voluntary,  incriminating  declaration. 

7.  Same;  Instruction;  Self-Defense. — Charges  based  upon  the  right 
to  self-defense  in  a  homicide  case,  which  failed  to  predicate  defend- 
ant's right  to  kill  upon  his  freedom  from  fault  in  bringing  on  the 
difficulty,  and  his  inability  to  retreat,  are  properly  refused. 

Appeai^  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Jim  Boy  Moton  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 

The  evidence  tends  to  show  that  the  defendant  killed 
Amos  Meredith  by  shooting  him  with  a  pistol ;  the  killing 
occurring  at  the  Louisville  &  Nashville  station  at  Bloc- 
ton,  in  Bibb  county,  soon  after  the  defendant  and  the 
deceased  had  gotten  oflf  an  excursion  train  at  that  point. 
There  was  no  dispute  about  who  did  the  killing,. but 
there  was  a  dispute  as  to  the  circumstances;  the  defend- 
ant offering  some  evidence  tending  to  show  self-defense. 

The  following  charges  were, refused  the  defendant : 

(1)  I  charge  you  that,  if  after  looking  at  all  the 
evidence  in  this  case  your  minds  are  left  in  such  a  state 
of  doubt  or  uncertainty  that  you  cannot  say  beyond  a 
reasonable  doubt  whether  or  not  the  defendant  acted 
upon  the  well-founded  and  reasonable  belief  that  it  was 
necessary  to  take  the  life  of  the  deceased  to  save  himself 
from  great  bodily  harm  or  death,  or  that  he  shot  before 
such  impending  necessity  arose,  then  this  is  such  a  doubt 
as  will  entitle  this  defendant  to  an  acquittal,  and  you 
should  so  find. 

(2)  If  the  jury  believes  from  the  evidence  that  the 
conduct  of  the  deceased  was  such  as  to  reasonably  lead 
the  defendant  to  believe  that  the  deceased  was  about  to 
inflict  some  bodily  harm  on  his  person,  and  that  the 
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defendant  acted  on  such  belief  of  great  bodily  harm,  and 
fired  the  shot  at  the  deceased  and  killed  him,  then  you 
should  acquit  the  defendant 

(25)  If  you  believe  from  the  evidence  in  this  case 
that  the  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  that  when  the  fatal  shot  was 
fired  the  defendant  believed  that  he  was  in  danger  of 
death  or  great  bodily  harm,  he  had  the  right  to  protect 
himself  from  danger  of  death  or  great  bodily  harm  and 
shoot  the  defendant. 

C.  D.  LoGAN;  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J.— (1)  The  order  of  the  court  for  a 
special  venire  as  set  out  in  the  transcript  shows  a  com- 
pliance with  the  statute  in  all  particulars  (Acts  1909, 
p.  305),  and,  no  question  being  shown  to  have  been 
raised  before  the  trial  court  Avith  respect  to  the  regular 
or  special  venire,  or  the  organization  of  the  juries,  it  is 
not  necessary,  or,  in  fact,  permissible,  that  the  transcript 
should  contain  copies  of  the  venires  or  show  the  organi- 
zation of  the  juries  (Supreme  Court  practice  rule  27, 
175  Ala.  XX,  61  South,  vii),  and  no  question  can  be 
raised  here  as  to  these  matters  that  was  not  ruled  upon 
in  the  court  below. 

(2,  3)  It  would  have  been  entirely  permissible  to 
show  by  the  witness  Andrew  Williams  that  the  defend- 
ant made  threats  against  the  deceased  just  prior  to  the 
killing,  but,  as  the  witness  answered  the  solicitor's  ques- 
tion seeking  to  elicit  testimony  showing  threats  in  the 
negative,  there  could  be,  manifestly,  no  prejudicial  error 
in  the  court's  action  in  overruling  the  defendant's  objec- 
tion  to  the  question. 
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(4)  The  solicitor's  objection  to  the  question  pro- 
pounded to  the  defendant  by  his  counsel  when  being 
examined  as  a  witness  in  his  own  behalf,  "Why  did  you 
leave  home?"  was  properly  sustained,  as  calling  for  the 
secret  and  uncommunicated  intention  or  motive  of  the 
defendant  in  leaving  home.  Such  mental  status  is  not 
the  subject  of  direct  testimony  by  the  witness,  but  can 
only  be  shown  as  a  matter  of  inference  to  be  determined 
from  the  circumstances,  and  other  relevant  facts  in  the 
case. — Oibbs  v.  State,  156  Ala.  70,  47  South.  65;  Reeder 
V.  Huffman,  148  Ala,  472,  41  South.  177 ;  Montgomery  v. 
State,  2  Ala.  App.  25,  33,  56  South.  92 ;  Seams  v.  State, 
84  Ala.  410,  4  South.  521. 

( 5 )  It  was  competent  for  the  solicitor  to  prove  by  the 
defendant  on  cross-examination  that  he  had  been  con- 
victed of  forging  a  check  on  one  Dr.  Fuller,  as  showing 
that  he  had  been  convicted  of  a  crime  involving  moral 
turpitude,  as  going  to  his  credibility  as  a  witness. — 
Code,  §§  4008,  4009;  Roden  v.  State,  3  Ala.  App.  197, 
58  South.  71. 

(6)  The  inculpatory  statement  of  the  defendant  made 
to  the  witness  Cato  Meredith  to  the  eflfect  that,  if  called 
upon  to  testify,  he  (defendant)  would  tell  who  gave  him 
the  pistol  to  do  the  killing,  was  admissible  as  an  implied, 
if  not  a  direct,  admission  that  he  committed  the  crime 
charged  against  him. — Jackson  v.  State,  167  Ala.  44,  52 
South.  835.  The  facts  and  attendant  circumstances 
under  which  the  statement  was  made  show  that  it  was  a 
voluntary  declaration,  and  there  was  no  ground  for  ob- 
jection that  the  proper  predicate  was  not  laid  for  the 
admission. — Morris  v.  State,  146  Ala.  66,  41  South.  274. 

(7,  8)  The  written  instructions  requested  by  the  de- 
fendant were  properly  refused.  Charge  No.  2  omits  to 
predicate  retreat  and  freedom  from  fault  on  the  part  of 
the  defendant,  besides  being  otherv^ise  subject  to  criti- 
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cism.  Trial  courts  are  not  required  to  give  charges  pred- 
icated upon  the  minds  of  the  jury  being  left  in  a  state  of 
confusion  or  doubt  {A.  G.  8.  R.  Co.  v.  Robinson ,  183 
Ala.  265,  62  South.  813),  and  charge  No.  1  was  well 
refused  for  this  reason.  Charge  No.  25  omits  the  duty 
to  retreat. 

An  examination  of  the  entire  record  fails  to  disclose 
error  in  any  ruling  of  the  trial  court. 

The  judgment  appealed  from  is  ordered  affirmed. 

Affirmed. 


Harper  t?.  The  State. 

Murder. 

(Decided  June  1,  1915.    Rehearing  denied  June  15,  1915. 

69  Soutli.  302.) 

1.  BilU  of  Exception;  Presentation;  Time.— Under  section  3019, 
Code  1907,  the  bill  must  show  on  Its  face  that  it  was  presented  to  the 
trial  judge  within  90  days  from  the  date  of  the  judgment,  or  it  can- 
not he  looked  to  as  a  basis  for  showing  error,  and  where  it  was 
presented  on  the  92nd  day  after  the  judgment  entry,  it  will  be 
stricken  on  motion. 

2.  Same;  Motion  to  Strike. — Where  the  bill  of  exceptions  was  pre- 
sented within  90  days  after  the  judgment  entry,  the  provisions  of 
section  3020,  Code  1907,  are  without  application. 

3.  Same;  Judgment  Entry;  Time. — The  entry  of  judgment  referred 
to  in  section  3019,  Code  1907,  is  the  judgment  in  the  case  from  which 
an  appeal  is  authorized,  which  is  the  judgment  of  conviction  under 
the  express  provision  of  section  6244,  Code  1907. 

4.  Homicide;  Preliminary  Proceedings ;  Necessity  of. — Under  the 
statute,  it  is  mandatory  that  a  capital  case  be  specially  set  for 
trial,  and  a  special  venire  drawn,  and  in  the  absence  of  a  showing 
that  such  special  venire  has  been  waived  in  writing  under  section 
7264,  Code  1907,  to  sustain  a  conviction  the  record  must  affirmatively 
show  a  compliance  therewith;  and  while  under  rule  27,  Supreme 
Court  Practice,  the  special  venire  need  not  be  set  out  in  the  record, 
unless  some  question  was  raised  thereon,  yet  the  rule  does  not 
obviate  the  necessity  of  showing  in  the  minutes  of  the  court  a  com- 
pliance vdth  the  statute. 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
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Furman  Harper  was  convicted  of  murder  and  he  ap- 
peals.   Reversed  and  remanded. 

John  B.  Tallby,  and  Hunt  &  Wolfbs,  for  appellant. 

W.  L.  Maetin^  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — The  judgment  of  conviction  from  which 
this  appeal  is  prosecuted  was  entered  on  the  14th  day 
of  October,  1914,  and  the  defendant  was  remanded  to 
jail  to  await  sentence.  On  the  17th  day  of  October,  1914, 
the  defendant  was  brought  before  the  court  and  the  sen- 
tence of  the  law  pronounced  against  him. 

(1-3)  The  bill  of  exceptions  was  presented  to  the  trial 
judge  on  the  14th  day  of  January,  1915,  and  was  signed 
on  the  26th  day  of  March,  1915. 

Section  3019  of  the  Code  of  1907  provides :  "Bills  of 
exceptions  may  be  presented  at  any  time  within  ninety 
days  from  the  day  on  which  the  judgment  is  entered,  and 
not  afterwards.  ♦  ♦  ♦  The  judge  must  indorse  there- 
on and  as  a  part  of  the  bill,  the  true  date  of  presenting, 
and  the  bill  of  exceptions  must,  if  correct,  be  signed  by 
him  within  ninety  days  thereafter." 

The  presentation  of  the  bill  within  90  days  from  the 
entry  of  the  judgment  is  the  jurisdictional  fact  confer- 
ring on  the  judge  authority  to  sign  it  and  make  it  a 
part  of  the  record.  If  the  bill  does  not  show  on  its  face 
that  it  was  presented  within  90  days,  it  cannot  be  looked 
to  as  a  basis  of  showing  error. — Box,  et  al.  v,  Southern 
Ry)  Co,,  184  Ala.  598,  64  South.  69 ;  HmUeUe  v.  Wilhiie. 
3  Ala.  App.  612,  57  South.  129. 

The  insistence  of  the  appellant  that  the  language  of 
section  3020  of  the  Code  leaves  room  for  the  exercise  of 
discretion  as  to  whether  the  bill  should  be  stricken  is 
not  pertinent  here,  as  that  section  has  no  application 


13^1  OP  ALABAMA.  49 

[Harper  v.  The  State.] 

when  the  bill  is  not  presented  within  the  90  days. — BoXy 
et  al.  v.  Southern  Ry.  Co.,  supra.  The  only  judgment 
from  which  the  statute  authorizes  an  appeal  in  criminal 
cases  is  the  judgment,  of  conviction. — Code,  §  6244; 
M'right  v.  State,  12  Ala.  App.  253,  67  South.  798;  Allen 
V.  State,  141  Ala.  35,  37  South.  393.  The  entry  of  the 
judgment  referred  to  in  section  3019  as  fixing  the  time 
from  which  to  compute  the  90  days  within  which  the  bill 
of  exceptions  was  presented  is  the  judgment  from  which 
an  appeal  is  authorized. — Central  of  Ga.  Ry.  Co.  v. 
Ashley,  160  Ala.  582,  49  South.  388;  Rainey  v.  State, 
9  Ala.  51,  64  South.  168.  The  bill  in  this  case  was  pre- 
seuteil  on  the  92  day  after  entry  of  the  judgment  of 
conviction,  and  the  motion  of  the  Attorney  General  to 
strike  the  bill  must  prevail. — McQay  v.  State,  183  Ala. 
41,  63  South.  70;  McOlUster  v.  State,  183  Ala.  8,  62 
South.  767. 

( 4 )  The  indictment  on  which  the  defendant  was  tried 
embraces  a  charge  of  murder  in  the  first  degree,  a  capital 
felony,  and  the  record  does  not  show  compliance  with 
the  statute  requiring  the  case  to  be  specially  set  for  trial 
and  the  drawing  of  a  special  venire.  It  has  been  repeat- 
edly held  that  these  statutes  are  mandatory,  and,  in  the 
absence  of  a  showing  that  such  special  venire  has  been 
waived  under  the  provisions  of  section  7264  of  the  Code, 
the  record  to  sustain  a  conviction  must  affirmatively 
show  compliance  therewith. — Kinnehrew  v.  State,  132 
Ala.  8,  31  South.  567 ;  Burton  v.  State,  115  Ala.  1,  22 
South.  585 ;  Allen  v.  State,  145  Ala.  11,  40  South.  660 ; 
AlcSwean  v.  State,  175  Ala.  21,  57  South.  732 ;  Hays  v. 
State,  183  Ala.  76,  63  South.  7. 

The  order  of  the  court  setting  the  case  for  trial  and 
ordering  a  special  venire  for  defendant's  trial  is  a  mat- 
ter that  must  be  shown  by  the  minutes  of  the  court,  and 
hot  otherwise,  and  while  under  rule  27   (175  Ala.  xx, 

4—18 
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61  South,  vii )  the  special  venire  itself  need  not  be  set  out 
in  the  record  unless  some  question  thereon  is  raised,  the 
rule  does  not  obviate  the  necessity  of  showing  in  the  min- 
utes of  the  court  compliance  .with  the  statute  in  the 
respect  above  pointed  out. — Kinnebrew  v.  State^  sv/pra. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 


Thomas  v.  The  State. 

Murder. 

(Decided  June  17,  1015.    Rehearing  denied  July  10,  1915. 

69  South.  315.) 

1.  Homicide;  Self -Defense ;  Privilege  of  Guest, — Where  one  was 
free  from  fault,  and  was  a  lawful  guest  at  a  house,  invited  by  the 
owner  or  occupant  thereof,  while  in  the  house  in  such  capacity,  the 
law  armed  him  with  the  right  to  defend  himself  against  an  unlawful 
assault  from  outsiders,  and  to  employ  all  necessary  force  to  i)rotect 
his  own  life  or  person  from  grievous  bodily  harm  without  the  neces- 
sity of  retreating;  under  such  circumstances  the  guest  is  armed  with 
the  same  right  of  self-defense  as  if  he  were  the  owner  of  the  house, 
as  to  all  persons  except  its  lawful  occupant. 

2.  Same. — The  doctrine  that  the  owner  of  a  house  or  his  invited 
guest,  when  unlawfully  assaulted  therein,  may  use  all  necessary  force 
to  repel  his  assailant,  without  first  retreating  to  avoid  the  necessity 
of  killing,  applies  only  to  the  house  and  not  to  the  yard. 

3.  Same. — Such  doctrine  is  confined  to  legitimate  cases  of  self- 
defense,  and  is  not  operative  where  an  owner  or  guest  leaves  the 
shelter  of  a  house  and  voluntarily  engages  in  the  combat,  since  in 
the  law's  contemplation,  any  necessity  thereafter  to  kill  is  of  Iris 
own  creation.  j 

4.  Same;  Instmction. — Where  the  evidence  tended  to  show  that 
defendant  had  killed  deceased  in  the  yard  of  the  house,  charges 
based  on  the  theory  that  defendant  was  a  guest  at  such  house,  and 
entitled  to  protection  as  such,  were  misleading. 

5.  Same. — A  charge  asserting  that  if  while  at  the  house  of  his 
aunt,  defendant  shot  deceased,  being  himself  free  from  fault,  and  if 
at  the  time  of  the  shooting  deceased  was  attempting  to  shoot  defend- 
ant, which  defendant  saw  and  knew,  he  bad  the  right  to  defend  him- 
self by  sboottug  deceased  if  it  reasonably  appeared  to  be  necessary 
In  order  to  avoid  great  l)odily  harm,  and  under  the  circumstances 
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defendaut  was  under  no  duty  to  retreat,  assumed  that  defendant  was 
in  peril  from  a  murderous  assault,  and  ignored  the  essential  prin- 
ciples of  the  doctrine  of  impending  peril  that  the  circumstances  must 
be  such  as  to  impress  a  reasonable  man  that  he  was  in  peril  to  life  or 
great  bodily  harm,  and  that  he  honestly  believed  that  he  was  in  such 
peril,  and  was  therefore  properly  refused. 

6w  Same, — A  charge  asserting  that  if  defendant  shot  to  preserve 
and  protect  his  own  life,  was  free  from  fault,  and  at  the  time  a 
guest  at  the  house  of  another,  he  should  be  acquitted,  ignored  the 
principle  of  present,  impending  peril  to  life  or  great  bodily  harm,  real 
or  apparent,  as  essential  to  self-defense. 

7.  Same. — Where  the  evidence  showed  that  the  killing  took  place 
in  the  yard,  a  charge  asserting  that  under  the  law  and  the  facts 
defendant  had  every  right  he  would  have  had  in  his  own  home  to 
defend  himself  from  assault,  provided  he  was  a  guest  in  the  house 
of  another  at  the  time  of  the  killing,  was  invasive  of  the  province 
of  the  Jury. 

8.  Same. — Such  instruction  was  also  faulty  as  not  undertaking  to 
state  defendant's  right,  and  as  embodying  no  principle  of  law. 

Appeal  from  Geneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabob. 

Henry  Thomas  was  convicted  of  manslaughter  and  he 
appeals.    Affirmed. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  the  defendant:  (1)  If 
at  the  time  in  question  the  defendant  was  a  guest  or 
visitor  in  the  home  of  Mary  Ann  Scott,  he  was  under 
no  duty  to  retreat,  if  deceased  undertook  to  shoot  him, 
provided  defendant  was  free  from  fault  in  bringing  on 
the  difficulty. 

(2)  While  at  the  home  of  his  aunt  as  a  guest,  the  de- 
fendant had  the  right  to  resist  any  attack,  assault,  or 
trespass  on  the  home,  or  on  or  toward  the  defendant  in 
person,  using  no  more  force  than  necessary. 

(3)  If  while  at  the  home  of  his  aunt  defendant  shot 
deceased,  and  defendant  was  free  from  fault  in  bringing 
on  the  difficulty^  and  if  at  the  time  of  the  shooting  de- 
ceased was  undertaking  to  shoot  defendant,  and  defend- 
ant then  saw  and  knew  this,  then  defendant  had  the 
right  to  defeud  binsuielf  by  shooting  deceased.    If  it  then 
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and  there  reasonably  appeared  to  defendant  to  be  neces- 
sary so  to  do  in  order  to  avoid  great  bodily  harm,  under 
circumstances  defendant  was  under  no  duty  to  retreat. 

(4)  Under  the  law  and  facts  in  this  case  the  defend- 
ant had  every  right  he  would  have  had  in  his  own  home, 
provided  he  was  a  guest  or  visitor  in  the  home  of  Mary 
Ann  Scott  at  the  time  in  question. 

(5)  On  the  law  and  the  facts  of  this  case  the  defend- 
ant was  under  no  duty  or  obligation  to  retreat,  provided 
he  was  free  from  fault  in  bringing  on  the  difficulty,  and 
at  the  time  of  the  shooting  defendant  was  a  guest  or 
visitor  at  the  home  of  Mary  Ann  Scott. 

( 6 )  If  defendant  shot  to  preserve  or  protect  his  own 
life,  was  free  from  fault  in  bringing  on  the  difficulty, 
and  at  the  time  was  a  guest  or  visitor  at  the  home  of 
Mary  Ann  Scott,  then  he  should  be  acquitted. 

(7)  If  at  the  time  he  shot  defendant  was  in  danger 
of  death  or  great  bodily  harm,  and  was  free  from  fault 
in  bringing  on  the  difficulty,  and  did  not  willingly  enter 
into  the  difficulty,  and  was  a  visitor  or  guest  at  the  home 
of  Mary  Ann  Scott,  then  he  should  be  acquitted. 

C.  D.  Cabmichabl^  for  appellant. 

W.  L.  Maetin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1)  The  homicide  for  which  the  appel- 
lant was  tried  and  convicted  occurred  at  the  home  of 
Mary  Ann  Scott,  an  aunt  of  the  defendant,  and  the  evi- 
dence adduced  on  the  trial  showed  that  another  woman, 
whose  name  was  Savannah,  lived  in  the  house  with 
Mary  Ann,  and  that  the  defendant  visited  them  fre- 
quently, and  while  there  is  no  positive  proof  of  the  fact, 
the  evidence  was  sufficient  to  afford  an  inference  that 
defendant  was  there  on  the  implied  invitation  of  the 
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owner  of  the  house,  or  by  prearrangement  with  some  of 
its  lawful  occupants,  and  therefore  was  a  guest  at  the 
house.  If  the  defendant  was  a  guest  of  the  owner  or 
occupants  of  the  house,  there  by  prearrangement  with 
them  or  on  their  invitation,  while  in  the  house  in  that 
capacity  the  law  armed  him  with  the  right  to  defend 
himself  against  an  unlawful  assault  from  outsiders,  he 
being  free  from  fault,  and  to  employ  all  necessary  force 
to  protect  his  own  life  or  his  person  from  grievous 
harm.  For  this  purpose  and  under  these  circumstances, 
he  was  armed  with  the  same  rights  of  self-defense  as  if 
he  had  been  the  owner  of  the  house,  as  to  all  persons 
except  its  lawful  occupant ;  in  other  words,  to  that  extent 
this  house  was  his  castle  for  the  purpose  of  defense,  and 
if  without  his  fault  he  was  assaulted  there  by  an  in- 
truder, the  law  imposed  on  him  no  duty  to  retreat  there- 
from, but  he  had  the  right  to  stand  his  ground  and  de- 
fend himself  even  to  the  taking  of  the  life  of  his  assailant. 
— Crawford  v.  State,  112  Ala,  1,  21  South.  214 ;  Jacobs 
V.  State,  146  Ala.  103,  42  South.  70;  Carroll  v.  State,  23 
Ala.  28,  58  Am.  Dec.  282 ;  Watkins  v.  State,  89  Ala.  82, 
8  South.  134. 

(2,  3)  This  doctrine  only  applies  to  the  house,  and  the 
yard  is  not  within  its  protection.  In  the  case  of  Watkins 
V.  State,  supra,  the  court  said :  "Charge  8  asserts  that, 
if  a  man  be  assailed  in  his  yard  and  can  avoid  the  neces- 
sity of  killing  by  retreating  into  his  house,  he  is  not 
required  to  do  so,  but  may  stand  and  kill.  This  is  not 
the  law." 

And  in  the  same  case:  "One  assaulted  in  his  house 
need  not  flee  therefrom.  But  his  house  is  his  castle  only 
for  purposes  of  defense.  It  cannot  be  turned  into  an 
arsenal  for  the  purposes  of  offensive  effort  against  the 
lives  of  others.  It  is  a  shelter,  but  not  a  sally  port.  A 
man  may  stand  his  ground  there,  and  kill  all  comers  who 
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are,  without  fault  on  his  part,  about  to  take  his  life,  or 
to  do  him  great  bodily  harm.  But,  if  he  leaves  its  shel- 
ter, to  encounter  a  danger  beyond  its  precincts,  he  is  in 
no  better  attitude  before  the  law  than  if  he  had  come 
from  any  other  pla^e,  and  voluntarily  entered  upon  a 
combat,  from  the  peril  of  which  he  was  secure  but  for 
his  own  act.  It  is  immaterial  that  after  he  has  armed 
himself  and  emerged  from  his  house  he  encounters  a 
necessity  to  kill  to  save  his  own  life.  Such  necessity  is, 
in  legal  contemplation,  of  his  own  creation,  and  he  can- 
not justify  under  a  necessity  which  his  own  fault  and 
wrong  has  contributed  to  produce," — Watkins  v.  State ^ 
.supra:  Han  ford  t\  State,  2  Ala.  App.  81,  57  South.  134; 
Gihfion  i\  State,  126  Ala.  58,  28  South.  673. 

^*The  reason  of  the  rule  is  said  to  be  that  *the  law 
regards  a  man's  house  as  his  castle,  or,  as  was  anciently 
said,  his  tutissimum  refugium,  and,  having  retired  thus 
far,  he  is  not  compelled  to  yield  further  to  his  assailing 
antagonist.  ♦  ♦  ♦  When  he  has  reached  this  refuge, 
he  may  stand  at  bay,  and  may  turn  on  and  kill  his  as- 
sailant, if  this  be  apparently  necessary  to  save  his  own 
life;  nor  is  he  bound  to  escape  from  his  house  in  order 
to  avoid  his  assailant. — Jones  v.  State,  76  Ala.  8,  16.  " — 
Waits  i\  State,  177  Ala,  31,  59  South.  270;  1  Hale's  P. 
C.  486 ;  Store  1/  i\  State,  71  Ala.  329. 

In  McGhee  r.  State,  178  Ala.  4,  59  South.  573,  the 
court,  speaking  by  Andbbsox,  J.,  thus  applied  this  doc- 
triue.  "Charges  A,  B,  and  C  invade  the  province  of  the 
jurv.  Thev  assume  that  the  defendant  was  under  no 
duty  to  retreat,  if  the  first  shot  killed  deceased.  It  may 
Ih?  true  that  the  defendant  was  under  no  duty  to  retreat 
when  the  first  shot  was  fired,  if  he  was,  as  he  testified, 
in  the  crib  when  he  fired  same;  but  the  charge  assumes 
that  the  defendant's  testimony  on  this  point  was  true, 
when,  in  fact,  it  was  disputed  by  the  state's  evidence. 
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*  *  *  If  the  shooting  was  in  the  open  and  in  the 
I)arn  lot,  where  both  parties  had  the  right  to  be,  the 
defendant  was  not,  as  a  matter  of  law,  relieved  of  the 
duty  to  retreat  simply  because  he  controlled  the  prem- 
ises. ♦  ♦  *  Of  course,  if  the  defendant  was  in  the 
crib  when  he  fired  the  fatal  shot,  and  the  deceased  was 
the  aggressor,  the  defendant  was,  so  to  speak,  against 
the  wall,  and  could  not  retreat" 

There  is  an  expression  in  Lee  v.  State,  92  Ala.  15,  9 
South.  407,  25  Am.  St.  Rep.  17,  which  asserts  that  the 
grounds  around  the  dwelling  usually  occupied  and  used 
for  the  purposes  of  the  house  are  within  the  protection 
of  the  rule  excusing  from  the  duty  to  retreat,  but  this 
expression  is  clearly  dictum,  and  is  not  supported  by 
the  authority  cited  to  sustain  it — the  case  of  Pond  v. 
People^  8  Mich.  150.  The  building  there  in  question  is 
referred  to  as  the  "nethouse,"  situated  some  30  feet  from 
the  other  house,  and  was  used  as  sleeping  quarters  by 
the  servants  of  the  accused.  The  court  held  that  this 
was  a  part  of  the  dwelling  house.  This  dictum  is  re- 
ferred to  in  the  supplementary  opinion  in  the  case  of 
Goodwin  v.  The  State,  102  Ala.  100,  15  South.  571,  but 
thi«  feature  of  the  opinion  was  not  pertinent  to  the  facts 
of  that  case  or  the  question  under  consideration. 

(4)  The  evidence  shows  without  conflict  that  the  de- 
fendant killed  the  deceased,  Vince  Spurlin,  by  shooting 
him  with  a  shotgun,  the  entire  charge  entering  the  body 
of  the  deceased  under  the  point  of  the  shoulder  blade, 
making  a  wound  "about  the  size  of  a  dollar,"  ranging 
diagonally  through  the  body.  The  defendant's  own  testi- 
mony shows  that  the  deceased  had  threatened  to  kill  him 
twice  previous  to  this  occasion  if  he  continued  to  visit 
the  woman  "Savannah ;"  that  defendant  got  to  the  house 
of  Marv  Scott  about  5  o'clock  in  the  afternoon,  and 
deceased  got  there  between  8  and  9  o'clock ;  that  deceased 
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came  up  to  the  house  on  the  west  side  of  the  house  and 
stopped  at  the  yard  fence.  At  this  time  the  defendant 
was  sitting  on  the  front  steps  on  the  south  side  of  the 
house  unarmed,  and  where  he  could  not  see  the  deceased 
nor  deceased  see  him.  He  testified  that  the  first  he  knew 
of  deceased's  presence  was  when  he  heard  deceased  talk- 
ing to  "Savannah,"  and  deceased  asked  her  if  defendant 
was  there.  She  then  went  into  the  house,  and  deceased 
called  to  the  defendant,  and  defendant  left  the  steps  and 
went  out  to  the  fence  where  the  deceased  was  standing, 
when,  according  to  the  defendant's  own  story,  the  fol- 
lowing altercation  occurred  between  them:  "He  asked 
me  hoAV  was  it  that  every  time  he  came  by  there  he 
found  me  there.  I  told  him  it  was  my  kinpeople,  and 
that  I  had  always  been  around  there  to  see  them.  He 
said,  ^Did  not  I  tell  you  once  that  if  I  ever  caught  you 
and  that  woman  talking  together  I  would  kill  you?'  and 
he  pulled  out  his  knife  and  tried  to  cut  me  over  the 
fence,  and  I  ran  oflf  backward  from  him." 

The  defendant  testified  that  he  then  ran  around  the 
house  two  or  three  times  with  the  deceased  following 
him ;  that  he  then  went  in  the  house  and  secured  a  gun, 
came  back  into  the  yard,  and  met  the  deceased-  at  the 
corner  of  the  house,  when  the  deceased  drew  a  pistol, 
and  defendant  shot  him.  Outside  of  the  defendant's  own 
testimony,  there  is  no  positive  evidence  that  deceased 
was  armed  with  a  pistol,  and  there  was  evidence  suffi- 
cient to  afford  an  inference  that  he  was  not  so  armed. 
The  defendant's  own  evidence  shows  that  the  deceased 
did  not  attempt  to  draw  a  pistol  or  shoot  him  until  he 
(defendant)  had  gone  into  the  house  and  secured  the 
gun  and  returned  to  the  yard  with  it,  and  some  of  the 
testimony  in  connection  with  the  location  and  range  of 
the  wound  had  tendencies  going  to  show  that  defendant 
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was  pursuing  the  deceased  when  he  encountered  the 
danger  that  he  relies  on  as  the  necessity  for  his  act. 

In  view  of  the  evidence  and  its  tendencies  as  stated 
above,  charges  1,  2,  3,  5,  6,  and  7  were  well  refused,  as 
they  possessed  misleading  tendencies.  If  the  defendant 
had  retreated  into  the  house,  and  there  remained,  and  the 
deceased  had  pursued  him  into  the  house,  his  right,  if  a 
guest  of  the  house,  to  there  remain  and  defend  himself, 
would  have  been  clear;  but,  as  we  have  shown,  this  doc- 
trine did  not  relieve  him  from  the  duty  to  retreat  after 
the  defendant  left  the  house. 

(5)  Charge  3  was  also  faulty  in  that  it  assumed  that 
defendant  was  in  peril  from  a  murderous  assault,  and 
ignored  the  principle  essential  to  the  doctrine  of  appar- 
ent impending  peril — that  the  circumstances  must  be 
such  as  to  impress  a  reasonable  man  that  the  defendant 
was  in  impending  peril  of  losing  his  life  or  suffering 
grievous  bodily  harm,  and  that  defendant  entertained 
the  honest  belief  that  he  was  in  such  peril. — Matthews 
V.  State,  192  Ala.  1,  68  South.  334. 

(6)  Charge  6  also  ignores  the  principle  that  present 
impending  peril  to  life  or  grievous  bodily  harm,  either 
real  or  apparent,  is  essential  to  self-defense. 

(7,  8)  Charge  4  was  invasive  of  the  province  of  the 
jury,  and,  furthermore,  it  did  not  undertake  to  state 
what  the  defendant's  rights  were,  and  embodied  no  prin- 
ciple of  law. — James  v.  State,  12  Ala.  App.  16,  67  South. 
773. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 
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Wilson  V.  The  State. 

Murder. 

(Decided  June  15,  1915.    69  South.  295.) 

1.  Homicide;  EvUlence;  Sufficiency. — ^The  evidence  in  the  case 
examined  and  held  sufficient  to  require  a  submission  to  the  Jury  of 
the  sullt  or  innocence  of  defendant. 

'  2.  Same;  Flight, — Where  defendant  was  present  at  the  killing  and 
immediately  fled  and  attempted  to  conceal  his  identity,  his  flight  may 
be  tnken  as  an  admission  of  guilt  tending  to  rebut  his  testimony  of 
innocence. 

3.  Same;  Verdict. — If  defendant  aided  and  abetted  another  in  mur- 
dering deceased,  he  is  just  as  responsible  as  if  he  had  actually  done 
the  deed. 

4.  Charge  of  Court;  Directing  Verdict, — Where  the  evidence  Is  such 
as  prima  facie  to  overcome  the  presumption  of  Innocence,  defendant 
Is  not  entitled  to  a  directed  verdict. 

Appeal  from  Shelby  Circuit  Court. 
Heard  before  Hon.  Hugh  D.  Merrill. 
Bill  Wilson  was  convicted  of  murder  in  the  second 
deji;ree  and  he  appeals.    Affirmed. 

Riddle  &  Ellis,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— The  defendant,  Bill  Wilson,  was  sepa- 
rately tried  for,  and  c^onvicted  of,  murder  in  the  second 
degree  under  an  indictment  charging  him  and  one  Nunn 
Bell  jointly  with  the  murder  of  one  Pearlie  Tyas.  The 
evidence  for  the  state  as  to  his  guilt  w^as  entirely  circum- 
stantial, and  tended  to  show  the  following  facts :  The 
deceased,  Pearlie  Tyas,  at  the  time  he  was  killed,  lived 
in  one  room  of  a  two-roomed  house,  which  room  had  a 
front  and  roar  door,  and  which  was  separated  from  the 
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adjoining  room  by  a  wall.  The  noise  of  the  shooting  of 
a  pistol  in  this  room,  so  occupied  by  deceased,  was  heard 
by  the  state's  witnesses,  one  of  whom  lived  in  the  adjoin- 
ing room,  and  the  other  of  whom  lived  just  across  the 
road.  Immediately  after  the  pistol  was  so  heard  tc  fire 
in  the  said  room  of  deceased,  two  persons  were  seen  by 
said  witnesses  to  run  out  of  said  room,  one  by  the  front, 
and  the  other  by  the  rear  door,  both  of  whom  were  then 
recognized  by  the  said  witnesses,  or  by  one  of  them,  as 
being,  respectively,  the  defendant  here  and  his  co-defend- 
ant, Xunn  Bell,  and  each  of  whom  immediately  fled  from 
that  community,  where  they  had  resided  up  to  that  time, 
for  parts  unknown.  The  state's  witnesses  mentioned, 
directly  after  hearing  the  noise  of  the  explosion  in  de- 
ceased room  of  the  pistol  shot  mentioned,  and  directly 
after  seeing  defendant  and  his  co-defendant,  said  Nunn 
Bell,  so  coming  out  of  said  room  and  running  away, 
entered  said  room,  where  they  found  no  other  person 
present  except  deceased,  who  was  unconscious  as  the 
result  of  a  pistol  shot  wound,  which  had  entered  just 
above  his  left  eye,  and  from  the  effects  of  which  he 
shortly  thereafter  died.  This  was  substantially  all  the 
evidence  for  the  state,  except  it  appeared  therefrom 
that  defendant,  in  running  away  from  deceased's  house 
immediately  after  the  shooting,  endeavored  to  conceal 
his  identify  by  replying,  when  asked  as  to  whom  he  was 
by  one  of  the  state's  witnesses,  whom  he  passed  in  his 
hurry,  as  follows,  "This  is  Jim,"  whereas,  in  truth,  and 
in  fact,  he  was  "Bill  Wilson,"  the  defendant. 

Defendant  as  a  witness  for  himself,  which  was  the 
only  substantial  testimony  offered  in  his  behalf,  testified 
that  he  did  not  do  the  shooting  himself,  and  that  he  did 
not  aid  or  abet  in  it,  but  that  his  co-defendant,  Nunn 
Bell,  did  it,  and  that  there  was  no  conspiracy  whatever 
between  them.    He  admitted,  however,  that  the  shooting 
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was  done  with  his  pistol,  explaining  as  to  how  Nunn  Bell 
came  at  the  time  into  the  possession  of  such  pistol  by 
saying  that  Nunn  Bell,  deceased,  and  he  had  all  three 
at  deceased's  house  been  engaged  in  a  crap  game,  and 
that  he  (defendant),  having  lost  all  his  money  in  such 
game,  thereupon  pawned  and  delivered  to  Nunn  Bell  his 
said  pistol  for  a  loan  of  further  money  with  which  to 
continue  in  the  game,  and  that  after  also  losing  this 
borrowed  money  he  (defendant)  quit  the  game,  and  was 
merely  sitting  by,  looking  at  deceased  and  Nunn  Bell 
play  when  the  two  got  into  a  dispute  over  who 
won  the  money  on  the  last  throw  of  the  dice,  and  that 
said  dispute  wound  up  by  Nunn  Bell  shooting  deceased, 
whereupon  defendant  admitted  that  both  he  and  Nunn 
Bell  fled  for  parts  unknown,  as  said. 

The  state's  witnesses  testified,  in  rebuttal,  that  they, 
upon  entering  deceased's  room,  immediately  after  the 
shooting  and  the  flight,  saw  no  di<!e  anywhere. 

(1)  At  the  conclusion  of  the  evidence  the  defendant 
requested  the  general  affirmative  charge  and  a  number 
of  special  charges  asserted,  in  substance  and  effect  that 
if  the  jury  believed  that  defendant  did  not  actually  do 
the  shooting,  then  they  could  not  find  defendant  guilty, 
each  of  which  charges  was  therefore  the  equivalent  of 
an  affirmative  instruction  that  defendant  was  not  an 
aider  or  abettor  in  the  crime. 

The  circumstances  as  proved  by  the  state  were  such,  if 
the  state's  evidence  was  believed  by  the  jury,  as  to  afford 
a  reasonable  inference  that  defendant  either  did  the 
shooting  himself  or  aided  or  abetted  Nunn  Bell  in  doing 
it,  and  were  sufficient  to  exclude,  if  believed,  every  other 
reasonable  theory  except  one  or  the  other  as  named, 
unless  the  jury  believed  defendant's  testimony. 

(2)  The  defendant's  flight  itself,  under  the  circum- 
stances as  disclosed  by  the  state's  evidence,  if  believed 
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by  the  jury,  might  be  interpreted  by  them  as  in  the  na- 
ture of  an  admission  on  his  part  that  he  had  some  crimi- 
nal connection  with  the  killing.  It  therefore,  in  connec- 
tion with  the  other  circumstances,  afforded  bases  for  an 
inference  of  his  guilt,  which  tended  to  rebut  his  testi- 
mony as  to  his  innocence. — Campbell  v.  State,  23  Ala.  44 ; 
Murrell  v.  State,  46  Ala.  89,  7  Am.  Rep.  592 ;  Bowles  v. 
State,  58  Ala.  335;  Garden  v.  State,  84  Ala.  417,  4  South. 
823;  Elnvore  v.  Sta^e,  98  Ala.  12, 13  South.  427;  Thomas 
V.  State,  100  Ala.  53,  14  South.  621. 

(3)  If  he  either  actually  perpetrated  the  crime  or  in 
any  way  aided  and  abetted  Nunn  Bell  in  its  perpetra- 
tion, he  would  be  equally  guilty. — Smith  v.  State,  8  Ala. 
App.  193,  62  South.  575;  Henderson  v.  State,  11  Ala. 
App.  42,  65  South.  721 ;  Givens  v.  State,  8  Ala.  App.  126, 
62  South.  1020. 


BiiUington  v.  The  State. 

Miirder. 

(Decided  June  15,  1915.    69  South.  319.) 

1.  Witnesses;  Examination;  Cross. — ^Where  a  witness  had  testified 
that  defendant  was  arranging  to  go  to  town  when  he  left,  it  was 
proper  to  sustain  objection  to  a  question  on  cross-examination  seek- 
ing to  elicit  testimony  that  defendant  had  made  arrangement  to  go 
to  town  on  the  day  of  the  homicide. 

2.  Evidence;  Expert, — A  person  who  had  heard  the  sound  of  a 
gun  was  competent  to  describe  the  report  made  by  the  gun  at  the 
time  deceased  was  shot,  since  such  a  sound  Is  not  the  subject  of 
expert  testimony  alone. 

3.  Witnesses;  Bias;  Materiality.— Kvidehce  that  the  father  of  the 
witness  signed  a  bail  bond  for  deceased  some  time  before  he  was 
killed,  did  not  tend  to  show  bias  on  the  part  of  the  witness  who  was 
the  head  of  an  independent  household,  and  is  otherwise  Immaterial. 

4.  Same. — ^Evidence  that  a  witness  and  deceased  were  friendly  was 
admissible  to  show  bias  on  the  part  of  the  witness ;  bias  and  friendly 
relations  of  witness  to  either  of  the  parties  never  being  collateral 
fiwjts. 

5.  Appeal  and  Error;  Harmless  Error;  Evidence. — Excluding  evi- 
dence of  friendly  relations  between  a  witness  and  deceased  was 
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harmless  under  rule  45,  Supreme  Court  Practice,  unless  it  appears 
that  the  error  complained  of  has  probably  injuriously  affected  the 
substantial  rights  of  the  parties. 

6.  Evidence;  Intention  or  Motive. — ^A  witness  cannot  be  permitted 
to  testify  to  his  undisclosed  motive  or  intention. 

7.  Homicide;  Evidence. — ^Testimony  that  deceased  stated  that  he 
had  lost  a  year's  work  on  account  of  defendant/ and  some  morning 
they  would  get  up  and  see  a  big  pile  of  ashes,  embodied  no  threat 
of  violence  to  the  person  of  defendant,  and  was  properly  excluded. 

8.  Witnesses;  Examination;  Cross. — ^Where  a  witness  had  testified 
that  he  knew  the  general  character  of  defendant,  and  that  it  was 
good,  he  might  properly  be  asked  upon  cross-examination  if  he  had 
not  heard  of  defendant's  shooting  a  man  a  short  time  before  the 
killing. 

9.  Homicide;  Evidence;  Character  of  Deceased. — Where  there  was 
evidence  that  deceased,  after  commanding  the  defendant  to  throw 
down  his  gun,  made  a  hostile  demonstration  as  if  drawing  a  weapon, 
proof  of  the  general  character  of  deceased  as  a  violent,  bloodthirsty 
and  dangerous  man,  was  admissible  as  tending  to  Justify  prompt  and 
decisive  means  of  self-defense. 

10.  Same. — Notwithstanding  the  general  character  of  deceased  was 
shown  to  be  violent  and  bloodthirsty,  defendant  was  properly  denied 
permission  to  prove  declarations  of  deceased  that  he  had  killed  two 
men. 

11.  Same. — ^The  rule  that  the  character  of  deceased  may  be  shown 
on  the  question  of  self-defense  does  not  extend  to  a  character  which 
is  merely  quarrelsome ;  hence,  it  was  proper  to  sustain  objection  to  a 
question  as  to  whether  the  reputation  of  deceased  was  that  of  a 
peaceable,  law-abiding  man  or  that  of  a  quarrelsome,  dangerous  man. 

12.  Same;  Instruction. — ^A  charge  asserting  that  it  was  not  necessary 
that  defendant  should  have  been  actually  in  danger  of  death  or  great 
bodily  harm  when  he  killed  deceased,  or  that  retreating  would 
really  have  increased  his  peril,  in  order  for  him  to  have  been  Justified 
in  shooting  deceased,  but  that  he  had  the  right  to  act  on  the  appear- 
ance of  **same"  taken  in  the  light  of  any  threats  that  the  evidence 
showed  deceaseil  had  made  against  defendant,  was  properly  refused 
because  of  the  use  of  the  term  "same"  where  the  word  "things" 
should  have  been  used. 

13.  Same. — A  charge  asserting  that  in  considering  the  evidence  of 
defendant  while  you  may  look  to  the  fact  that  he  is  the  defendant, 
yet  that  must  not  render  him  less  creditable  than  he  would  be  if  he 
were  not  the  defendant,  is  not  only  argumentative,  but  was  invasive 
of  the  province  of  the  jury. 

14.  Charge  of  Court;  Degree  of  Proof. — ^A  charge  which  requires 
the  state  to  prove  the  guilt  of  defendant  fully,  clearly,  satisfactorily,, 
and  to  a  moral  certainty,  requires  a  too  high  degree  of  proof,  and  Its 
refusal  was  proper. 

15.  Homicide;  Instruction. — An  instruction  that  if  the  jury  wer«> 
unable  after  considering  all  the  evidence  to  determine  beyond  a  rea- 
sonable doubt,  and  to  a  moral  certainty  how  the  killing  occurred^. 
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ttiey  should  acquit,  requires  an  acquittal  on  a  false  issue,  and  is 
properly  refused. 

16.  Same. — Charges  asserting  that  evidence  of  the  character  of 
deceased  as  a  quarrelsome  or  dangerous  man,  is  always  admissible 
to  Illustrate  the  circumstances  of  the  killing,  since  a  demonstration 
or  overt  act  or  attack  by  such  a  man  may  afford  much  stronger  evi- 
dence of  imminent  peril  to  the  life  or  limb  of  the  person  assailed  than 
when  made  by  a  person  of  opposite  character,  or  disposition,  is 
argumentative  and  properly  refused. 

17.  Same. — An  Instruction  that  an  act  performed  by  a  troublesome, 
fussy  and  dangerous  man  may  afford  much  stronger  evidence  that 
the  life  of  a  person  assailed  was  in  imminent  peril  than  if  performed 
by  one  possessing  a  different  character,  and  might  Justify  a  resort 
to  more  prompt  means  of  self-preservation,  was  properly  refused. 

18.  Charge  of  Court;  Covered  hy  Those  Oiven. — ^An  instruction  iden- 
tical with  the  written  instruction  given  may  be  refused  without  error. 

19.  Same;  Emphasizing  Evidence. — Where  several  witnesses  had 
testified  to  facts  showing  defendant's  guilt,  a  charge  that  if  the 
guilt  of  defendant  depended  on  the  evidence  of  a  named  witness,  his 
testimony  might  be  entirely  disregarded'  if  he  had  sworn  falsely  to  a 
material  matter,  was  properly  refused  as  Emphasizing  the  testimony 
of  a  single  witness,  and  as  ignoring  other  evidence. 

20.  Same;  Ignoring  Evidence. — An  Instruction  which  ignores  im- 
IK>rtant  parts  of  the  evidence  is  properly  refused. 

21.  Same;  Misleading. — A  charge  asserting  that  if  a  man  has  been 
threatened  by  another,  and  he  honestly  believes  deceased  intended  to. 
take  his  life,  failed  to  require  that  deceased  should  have  threatened 
him,  and  was  properly  refused  as  misleading. 

Appeal  from  Franklin  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

William  Bullington  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

The  following  charges  were  refused  to  the  defendant : 

*^(21)  In  considering  the  evidence  of  the  defendant, 
while  you  may  look  to  the  fact  that  he  is  the  defendant, 
yet  that  must  not  render  him  less  creditable  than  he 
would  be  if  he  were  not  the  defendant." 

"(25)  The  state  is  bound  to  prove  the  guilt  of  the 
defendant  fully,  clearly,  satisfactorily,  and  to  a  moral 
certainty  before  you  will  be  authorized  to  find  the  de- 
fendant guilty/^ 

"(31)  If  you  are  unable  from  all  the  evidence  to 
determine  beyond  a  reasonable  doubt  and  to  a  moral 
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certainty  how  the  killing  occurred,  you  ought  to  And 
the  defendant  not  guilty/^ 

"(47)  Evidence  of  the  character  of  the  deceased  as 
a  quarrelsome  or  dangerous  man  is  always  admissible 
for  the  purpose  of  illustrating  the  circumstances  of  the 
killing,  since  a  demonstration  or  overt  act  or  attack 
made  by  such  a  man  may  afford  much  stronger  evidence 
of  imminent  peril  to  the  life  or  limb  of  the  person  as- 
sailed when  made  by  a  person  of  opposite  character  or 
disposition/' 

"(49)  An  act  performed  by  a  troublesome,  fussy,  and 
dangerous  man  may  afford  much  stronger  evidence  that 
the  life  of  the  person  assailed  was  in  imminent  peril 
than  if  performed  by  one  known  to  possess  an  entirely 
different  character  and  disposition,  and  might  very  rea- 
sonably justify  a  resort  to  a  more  prompt  meana  of 
self-preservation . '' 

"(66)  If  the  guilt  of  the  defendant  depends  on  the 
evidence  of  the  state's  witness  Bozeman,  and  if  you 
find  that  he  has  sworn  falsely  in  a  npiaterial  matter  testi- 
fied to,  then  you  may  disregard  his  testimony  entirely, 
and  in  which  event  you  should  return  a  verdict  of  not 
guilty/' 

"(BB)  If  a  man  has  been  threatened  by  another,  and 
he  honestly  believes,  and  there  are  reasonable  grounds 
for  him  to  believe,  that  the  deceased  intended  to  take 
his  life,  or  to  inflict  upon  him  great  bodily  harm,  then 
such  person  would  have  the  right  to  arm  himself  for 
self-protection,  provided  his  purpose  was  merely  to  de- 
fend himself  from  an  assault,  or  an  attack  from  such 
person  so  threatening  him.  Under  such  circumstances, 
a  person  thus  threatened  would  have  a  right  to  go  to 
places  where  the  party  who  thus  threatened  his  life  then 
was,  if  such  going  was  upon  or  for  the  purpose  of  at- 
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tending  to  business.    In  other  words,  a  person  does  not 
have  to  abandon  his  business,  and  secrete  himself." 

No  counsel  marked  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd,  As- 
sistant Attorney  General,  for  the  State. 

BROWN,  J. — The  appellant  was  indicted  for  murder 
in  the  first  degree  for  killing  Walter  Berry,  was  tried 
and  convicted  of  manslaughter  in  the  first  degree,  and 
sentenced  to  the  penitentiary  for  a  year  and  a  day  as  a 
punishment  for  the  offense,  and  appeals. 

The  killing  occurred  in  the  public  road  in  front  of  the 
defendant's  mill,  and  the  evidence  offered  bv  the  state 
tended  to  show  that,  while  Berry  was  traveling  along 
the  road  passing  by  the  mill,  the  defendant,  who  was 
watching,  in  ambush  with  others,  shot  him  to  death 
without  provocation,  while  that  on  the  part  of  the  de- 
fendant tended  to  show  that  the  deceased,  while  passing 
along  the  road  by  the  defendant's  mill,  discovered  the 
defendant  with  a  gun,  and,  using  a  vile  epithet,  called 
upon  defendant  to  drop  his  gun,  and  at  the  same  time 
acted  as  though  he  was  drawing  a  pistol  from  conceal- 
ment on  his  person,  and  the  defendant  shot  him.  The 
evidence  showed  that  the  deceased  in  fact  was  not  armed, 
and  indicates  that  the  cause  of  the  tragedy  originated  in 
a  disagreement  between  the  defendant  and  the  deceased 
over  the  division  of  a  crop  while  the  deceased  was  a 
tenant  on  the  defendant's  farm,  resulting  in  enmity 
between  them,  and  as  a  result  of  this  enmity  the  deceased 
had  threatened  the  defendant's  life  and  been  guilty  of 
menacing  conduct  toward  him,  and  through  a  spirit  of 
fear  or  of  retaliation  the  defendant  waited  his  oppor- 
tunity and  killed  the  deceased  while  he  was  passing  by 
the  mill  unarmed. 


66  COURT  OP  APPEALS  fVol. 

[Bulllugtou  v.  The  State.] 

( 1 )  The  court  did  not  err  in  sustaining  the  objection 
of  the  solicitor  to  the  question  asked  the  state's  witness 
John  Smith  on  cross-examination,  eliciting  testimony 
to  the  effect  that  defendant  had  made  arrangements  to 
go  to  Littleville  that  day.  The  witness  had  just  testified 
that  he  was  with  the  defendant  just  before  the  shot  was 
fired  that  killed  the  deceased,  and  that  he,  witness,  knew 
that  defendant  was  arranging  to  go  to  Littleville  when 
he,  witness,  left  the  defendant. 

(2)  The  witness  Dennis  Smith  testified  that  he  heard 
the  report  of  the  gun  fired  by  the  defendant  at  the  de- 
ceased immediately  after  defendant  left  him  and  went 
under  the  gin  house,  and  that  the  sound  from  the  gun 
was  "a  kind  of  dead  sound."  The  witness  also  testified 
that  he  had  heard  shotguns  often,  and  had  heard  lots  of 
gunshots,  and  was  competent  to  answer  the  question, 
"When  a  gun  is  shot  in  the  open  air,  what  kind  of  a 
sound  does  it  make?"  All  persons  are  more  or  less 
familiar  with  the  character  of  sound  that  results  from 
firing  a  gun,  and  no  peculiar  skill  or  experience  is  re- 
quired to  qualify  a  witness  to  testify  to  such  fact.  One 
who  has  heard  such  sounds  may  describe  them. — L.  d  N. 
R.  R.  Co.  V.  Sandlin,  125  Ala.  585,  28  South.  40 ;  Under- 
bill, Or.  Ev.  §  334 ;  Williams  v.  State,  147  Ala.  10,  41 
South.  992. 

The  witness  William  Walter  Berry  was  shown  on  the 
voir  dire  examination  to  be  competent  to  testify  as  a 
witness,  and  his  testimony  was  properly  admitted. — 
Bone  V.  State,  8  Ala.  App.  59,  62  South.  455. 

(3)  The  fact  that  the  father  of  the  witness  Alonzo 
Bozeman  signed  a  bail  bond  for  the  deceased  some  time 
before  he  was  killed  was  wholly  immaterial  to  the  issues 
in  the  case.  It  does  not  appear  that  the  witness  was  a 
member  of  the  father's  family,  or  otherwise  under  his 
domination,  but  tends  to  show  that  the  witness  was  him- 
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self  the  head  of  a  household.  Therefore  the  friendly 
relation  of  the  father  with  the  deceased  would  not  show 
bias  on  the  part  of  the  witness. — MoAlpine  v.  State y  117 
Ala,  94,  23  South.  130. 

(4)  The  fact  that  the  witness  and  the  deceased  were 
friendly  was  material  and  admissible  as  a  circumstance 
to  show  bias  on  the  part  of  the  witness,  and  the  objection 
of  the  solicitor  to  the  question,  ^HiVere  not  you  and 
Berry,  the  deceased,  very  friendly"  should  have  been 
overruled.  The  feeling,  bias,  and  friendly  relations  of 
the  witness  toward  either  of  the  parties  are  never  col- 
lateral facts.— Underbill  on  Cr.  Ev.  §  222 ;  CooJc  v.  State, 
152  Ala.  66,  44  South.  549. 

(5)  However,  in  view  of  the  great  mass  of  evidence 
offered  by  the  defendant  impeaching  the  testimony  of 
this  witness  and  discrediting  it,  we  are  not  of  opinion 
that  this  ruling  of  the  court  injuriously  affected  the 
substantial  rights  of  the  defendant,  and  this  error  is  not 
sufficient  to  work  a  reversal  of  the  judgment  of  convic- 
tion.—Kule  45  (175  Ala.  xxi,  61  South,  ix). 

(6)  The  court  ruled  correctly  in  sustaining  the  solici- 
tor's objection  to  the  question  asked  the  witness  Davis 
Burlington,  "What  did  you  go  over  there  for  this  morn- 
ing?" A  witness  cannot  testify  to  his  undisclosed  mo- 
tives or  intentions. — Fuller  v.  Whitlock,  99  Ala.  411,  13 
South.  80. 

(7)  The  court  did  not  err  in  excluding  the  testimony 
of  John  Cox,  to  the  effect  that  the  deceased  stated  to 
witness,  "that  he,  deceased,  had  lost  a  year's  work  on 
account  of  Bullington,  and  some  morning  they  would  get 
up  and  see  a  big  pile  of  ashes."  This  evidence  did  not 
embody  a  threat  of  violence  to  the  defendant's  person, 
and  afforded  no  justification  for  the  killing,  and  could 
shed  no  light  on  it 
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(8)  The  witness  Kirkland  had  testified  for  the  de- 
fendant that  he  knew  the  general  character  of  the  de- 
fendant in  the  community  for  peace  and  quiet,  and  that 
it  was  good.  It  was  permissible  for  the  solicitor  on 
cross-examination  to  ask  him  if  he  had  not  heard  of 
defendant's  shooting  at  a  man  in  the  community  a  short 
time  before  the  killing  of  deceased. — Hussey  v.  State, 
87  Ala.  121,  6  South.  420. 

In  connection  with  the  defendant's  testimony  that 
the  deceased,  after  commanding  the  defendant  to  throw 
down  his  gun,  made  an  overt  hostile  demonstration  as 
if  he  was  drawing  a  weapon,  proof  of  the  general  char- 
acter of  the  deceased  as  a  violent,  bloodthirsty,  danger- 
ous man  was  admissible  as  defensive  matter,  as  tending 
to  justify  more  prompt  and  decisive  means  of  self- 
defense,  but  this  doctrine  cannot  safely  be  extended  to 
embrace  mere  quarrelsome  and  fighting  characters,  nor 
to  allow  proof  of  specific  acts  or  declarations  of  the 
deceased.— iJA^o.  v.  State,  100  Ala.  119,  14  South.  853 ; 
Lang  v.  State,  84  Ala.  1,  4  South.  193,  5  Am.  St.  Rep. 
324 ;  Smith  v.  State,  88  Ala.  73,  7  South.  52 ;  Davenport 
V,  State,  85  Ala.  336,  5  South.  152;  Roberts  v.  State,  68 
Ala.  156;  Perry  v.  State,  94  Ala.  25,  10  South.  650;  Un- 
derbill, Cr.  Ev.  §§  324,  325. 

(10,  11)  These  rules  justify  the  action  of  the  court 
in  refusing  to  allow  the  defendant  to  prove  the  declara- 
tion of  the  deceased  that  he  had  killed  two  men,  and  in 
sustaining  the  objection  of  the  solicitor  to  the  question 
asked  the  witness  Ben  Martin,  "Was  his  reputation  that 
of  a  peaceable,  law-abiding  man,  or  that  of  a  quarrel- 
some, dangerous  man?" 

(12)  Charge  4  is  identically  the  same  as  charge  14, 
criticised  in  the  case  of  Bone  v.  State,  8  Ala,  App.  59, 
62  South.  455,  for  using  the  word  "same"  where  the 
word  "things"  should  have  been  used,  and  we  are  now 


^3^1  OF  ALABAMA.  69 

[Bulllngton  y.  The  State.] 

of  the  opinion  that  this  defect  justified  the  refusal  of 
charge  4.  The  same  principles  of  law  which  this  charge 
undertook  to  assert  were  clearly  given  to  the  jury  in 
given  charges  38,  43,  and  D. 

(13)  Charge  21  was  invasive  of  the  province  of  the 
jury,  and  was  argumentative. 

(14)  Charge  25  required  too  high  a  degree  of  proof, 
and  was  properly  refused. 

(15)  Refused  charge  31  is  patently  unsound,  in  that 
it  required  an  acquittal  on  a  false  issue. 

(16)  Befused  charge  42  in  substance  is  identical  with 
given  charge  35,  and  was  well  refused,  and  is  otherwise 
faulty. 

(17,  18)  Charges  47  and  49  were  well  refused. — Rhea 
V.  State,  stipra. 

The  principle  asserted  in  charge  62,  refused  to  defend- 
ant, was  covered  by  charge  61  given  at  his  instance. 

(19)  Several  witnesses  testified  in  the  case  in  behalf 
of  the  state  to  facts  tending  to  show  defendant's  guilt; 
therefore  charge  66  was  properly  refused  as  emphasizing 
and  pointing  out  the  evidence  of  a  single  witness  and 
ignoring  the  other  evidence  in  the  case. — Hubhard  v. 
State,  10  Ala.  App.  47,  64  South.  633. 

(20,  21)  Charge  BM  is  elliptical,  and  was  for  this 
reason  properly  refused.  This  charge  also  possesses 
tendencies  calculated  to  mislead,  in  that  it  asserts  "that 
if  a  man  has  been  threatened  by  another  and  he  believed 
the  deceased  intended  to  take  his  life,"  although  the  de- 
ceased had  not  threatened  him. 

WTien  the  general  charge  is  construed  as  a  whole,  it 
correctly  states  the  law,  and  is  free  from  error. — Winter 
V.  State,  132  Ala.  32,  31  South.  717. 

No  brief  came  to  us  for  the  appellant,  but  we  have 
carefuly  examined  all  questions  presented,  and  find  no 
reversible  error  in  the  record. 

Affirmed. 
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Campbell  r.  The  State. 

Murder. 

(Decided  June  1,  1915.    69  South.  822.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence, — The  exclusion  of 
testimony  is  harmless  where  similar  testimony  has  been  received 
without  objection, 

2.  Homicide;  Evidence, — Where  a  witness  had  testified  that  de- 
fendant had  attended  the  funeral  of  deceased,  the  fact  that  he 
did  so  in  company  with  relatives  of  deceased,  was  properly  excluded 
as  forming  no  part  of  the  res  gestae. 

3.  Same, — Evidence  as  to  the  whereabouts  of  defendant  on  the 
afternoon  prior  to  and  wholly  unconnected  with  the  offense,  was  im- 
material and  inadmissible. 

4.  Witnesses;  Examination;  Impeachment. — On  cross-examination 
a  witness  may  be  examined  as  to  whether  he  was  intoxicated  at  the 
time  the  event  occurred  about  which  he  was  testifying. 

5.  Homicide;  Evidence. — ^Where  the  state's  evidence  showed  that 
the  killing  was  intentional,  and  defendant  had  offered  no  testimony 
that  it  was  an  accident  resulting  from  the  striking  of  the  hammer 
of  his  gun  on  the  facing  of  the  door  in  which  he  was  standing,  the 
fact  that  there  was  a  scar  on  the  doorfacing  where  defendant  stood, 
was  not  relevant  and  was  properly  excluded. 

6.  Witnesses;  Examination, — Defendant's  counsel  was  properly  de- 
nied permission  to  ask  defendant  whether  he  shot  deceased  on  pur- 
pose, since  the  question  was  leading;  nor  could  defendant  testify 
as  to  such  matters  since  it  related  to  his  undisclosed  motives  or 
Intentions. 

7.  Homicide;  Manslaughter. — ^Where  defendant  was  int^itlonally 
pointing  his  gun  at  deceased,  but  did  not  intend  to  shoot  him,  and 
the  killing  was  accidental,  he  was  guilty  of  at  least  involuntary  man- 
slaughter. 

8.  Charge  of  Court;  Ignoring  Evidence, — Charges  which  ignore  a 
consideration  by  the  jury  of  all  the  evidence,  and  confines  them  to  a 
consideration  of  only  a  part,  are  bad. 

9.  Same;  Assuming  Facts, — It  is  not  error  to  refuse  a  charge  which 
assumes  the  existence  of  a  fact,  although  Its  existence  was  not  in 
dispute. 

10.  Same;  Argumentative, — ^A  charge  asserting  that  the  jury  was  not 
selected  and  placed  in  the  jury  box  to  convict,  but  to  try  the  case 
under  the  evidence  and  law,  is  argumentative. 

11.  Same;  Covered  hy  Those  Oiven, — Charges  which  are  substan- 
tially covered  by  written  charges  given  are  refused  without  error. 
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12.  Homicide;  Instructions. — ^Where  there  was  evidence  tending  to 
show  the  guilt  of  defendant,  of  a  higher  degree  of  manslaughter  than 
manslaughter  in  the  second  degree,  a  charge  reducing  the  proposition 
to  one  of  defendant's  gnilt  of  manslaughter  in  the  second  degree  was 
properly  refused. 

13.  Same;  Manslaughter;  Liability. — ^A] though  accused  was  not 
pointing  the  gun  at  deceased  when  he  accidentally  shot  him,  yet  if 
he  intentionally  pointed  the  gun  at  others  he  is  guilty  of  involuntary 
manslaughter. 

Appeal  from  Chambers  Circuit  Court. 

Heard  before  Hon.  S.  L.  Bbbwbb. 

Raymond  Campbell  was  convicted  of  manslaughter  in 
the  first  degree,  and  he  appeals.  Afflnned. 

The  facts  sufficiently  appear.  The  following  charges 
were  refused  the  defendant:  (1)  If,  after  considering 
the  evidence  in  this  case,  the  jury  have  a  reasonable 
doubt  as  to  whether  the  killing  of  Corley  was  the  result 
of  an  accident,  you  should  find  the  defendant  not  guilty. 

(2)  If  the  jury  believe  from  the  evidence  that  the 
killing  of  Corley  was  the  result  of  an  accident,  you 
should  find  the  defendant  not  guilty. 

(3)  Same  as  1. 

(4)  Before  the  jury  can  convict  the  defendant,  each 
member  of  the  jury  must  be  convinced  by  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  inten- 
tionally killed  Corley. 

(8)  If  the  jury  believe  that  the  gun  was  accidentally 
discharged  and  killed  Corley,  you  should  find  the  de- 
fend not  guilty. 

(9)  If  the  evidence  fails  to  show  any  motive  for  the 
defendant  to  kill  Corley,  and  if  from  such  absence  of 
proof  of  motive  the  jury  has  a  reasonable  doubt  of  the 
guilt  of  the  defendant^  they  should  find  him  not  guilty. 

(10)  If  the  jury  have  a  reasonable  doubt  of  the  guilt 
of  the  defendant  growing  out  of  any  part  of  the  evidence, 
you  should  find  the  defendant  not  guilty. 


72  COURT  OP  APPEALS  IVoi. 

[Campbell  v.  The  State.] 

(12)  Flight  of  the  defendant  in  a  criminal  case  may 
or  may  not  be  considered  as  a  circumstance  tending  to 
prove  guilt,  depending  on  the  motive  which  prompted 
it,  whether  a  consciousness  of  guilty  and  a  pending  ap- 
prehension of  being  brought  to  justice  caused  the  flight, 
or  whether  it  was  caused  from  some  other  or  more  in- 
nocent motive,  and  the  jury  may  look  to  the  fact  that 
he  left  under  the  instructions  and  command  of  his  fa- 
ther. 

(14)  You  are  not  selected  and  placed  in  the  jury  box 
to  find  a  verdict  of  guilt,  but  to  try  this  case  under  the 
evidence  and  the  law  as  laid  down  by  the  court  for 
your  guidance,  and  if  the  evidence  in  this  case  thus  ap- 
plied fails  to  convince  you  beyond  a  reasonable  doubt, 
then  it  is  your  sworn  duty  to  acquit  the  defendant. 

(8A)  Unless  the  jury  believe  from  the  evidence  that 
at  the  time  the  defendant  shot  Corley,  the  defendant  was 
pointing  or  aiming  the  gun  at  Corley,  they  cannot  find 
the  defendant  guilty  of  murder  or  manslaughter  in  ei- 
ther degree. 

Strotheb^  Hines  &  Fuller^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  appellant,  as  defendant  below, 
was  indicted  for  the  murder  of  one  Eugene  Corley,  and 
was  convicted  of  manslaughter  in  the  first  degree,  and 
given  a  sentence  of  five  years. 

It  appears  that  on  the  night  of  the  homicide,  and 
about  half  an  hour  prior  thereto,  the  deceased  and  the 
defendant,  who  were  first  cousins  and  on  the  friendli- 
est of  terms,  were,  together  with  two  brothers  of  de- 
fendant and  one  Walton,  at  the  home  of  a  relative  of 
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defendant  and  deceased,  where  they  all  indulged,  more 
or  less,  in  "drinking"  and  amusements ;  that  the  defend- 
ant in  good  humop  and  friendly  to  all  left  this  home 
prior  to  the  others,  saying  as  he  left  that  he  was  going 
over  to  his  grandfather's  and  spend  the  night,  which 
was  some  distance  up  the  road.  He  stopped,  however, 
en  route  at  the  house  of  a  negro  woman,  and,  finding, 
her  door  not  latched,  pushed  it  open  and  went  inside, 
where  the  woman  and  her  girls  were  in  bed.  The  woman, 
who  did  not  know  or  could  not  tell  who  the  defendant 
was,  came  out  of  the  house  and  sent  word  by  a  negro 
man  who  was  passing  the  road  to  Mr.  Campbell  (at 
whose  home  the  defendant  had  shortly  before  left  his 
companions)  to  come  down  and  get  a  "white  man"  out 
of  her  house.  These  companions,  including  deceased, 
proceeded  with  Mr.  Campbell  immediately  to  the  wom- 
an's house,  not  knowing  that  defendant  was  the  person 
within  who  had  caused  the  alarm.  As  they  approached 
the  house  the  defendant  from  within  called  out  aloud 
three  times,  "Halt !"  and  just  as  the  advancing  parties 
were  reaching  the  house,  he  (defendant)  took  up  a  sin- 
gle-barrel shot  gun  then  in  the  house,  and,  according 
to  the  state's  witnesses,  stuck  the  muzzle  through  the 
crack  of  the  door,  which  was  partially  open,  and  fired 
just  as  deceased  was  walking  up  the  steps,  producing  the. 
wound  from  which  the  latter  died.  Defendant  and  his 
witnesses  claim  that  the  shooting  was  accidental ;  that  de- 
fendant had  no  purpose  in  seizing  the  gun  to  shoot  any 
one,  and  was  not  pointing  it  at  any  one,  but  merely  had 
it  in  his  hands,  when  deceased  on  reaching  the  door 
grabbed  it,  and  that  defendant,  in  pulling  it  back,  acci- 
dentally struck  the  door  facing  with  the  hammer  of  the 
gun,  leaving  a  scar  on  the  door  facing  and  causing  the 
gun  to  discharge. 
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Defendant,  after  the  shooting^  assisted  in  ministering 
to  deceased,  who  expired  in  a  few  moments,  but  defend- 
ant made  no  explanation  at  the  time  as  to  who  did  the 
shooting  or  as  to  how  it  occurred.  Subsequently,  and 
on  the  same  evening,  defendant  took  the  father  of  de- 
ceased, who  had  come  to  the  scene  of  the  killing,  home 
in  defendant's  buggy,  and  on  the  way  home  explained, 
as  defendant  admitted  on  the  stand,  to  the  father,  who 
then  did  not  know  who  killed  deceased  or  how  it  oc- 
curred, that  he  (defendant)  likewise  did  not  know  who 
did  the  shooting,  since,  he  said,  it  happened  while  he 
(defendant)  was  coming  up  to  the  house  with  the  other 
boys  and  before  he  reached  it.  Other  persons  who  were 
not  present  at  the  killing  testified  that  defendant  told 
them  that  night  that  a  negro  killed  deceased.  The  next 
day  the  defendant  attended  the  funeral  of  deceased,  and 
the  following  day  he,  who  was  a  youth  of  19  years,  left 
the  state,  not  of  his  own  volition,  however,  as  the  un- 
disputed evidence  shows,  but  at  the  solicitation  of  his 
father,  who  furnished  him  the  money  and  advised  him 
to  leave  until  the  matter  could  be  looked  into  further. 

( 1 )  The  court  sustained  an  objection  by  the  solicitor 
to  the  following  questions  propounded  by  defendant's 
counsel  to  one  of  the  state's  witnesses  on  cross-examina- 
tion: ^^Is  it  not  a  fact  that  they  [meaning  defendant 
and  deceased]  appeared  to  be  the  very  best  of  friends 
all  the  time?"  There  was  no  injury,  if  error,  in  sustain- 
ing the  objection  to  the  question,  because  the  witness 
had  already  stated  that  they  were  cousins,  and  "were 
friendly,  and  that  there  was  no  kind  of  trouble  or  feel* 
ing  between  them,"  and  because  other  witnesses,  both 
for  the  state  and  for  the  defendant,  subsequently  stated 
practically  and  in  effect  the  same  thing,  and  there  was 
no  dispute  whatever  but  what  defendant  and  deceased 
were  on  the  best  of  terms. 
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(2)  On  cro8s-6;s[aminatioii^  after  a  witness  for  the  state 
had  testified,  without  objection  from  the  solicitor,  that 
defendant  attended  the  funeral  of  deceased,  the  defend* 
ant's  counsel  sought  to  draw  out  the  further  fact,  to 
which  the  solicitor  objected,  that  defendant  attended  that 
funeral  in  company  with  the  sisters  of  deceased.  The 
court  committed  no  error  in  sustaining  the  solicitor's 
objection.  The  fact,  if  it  be  a  fact,  that  defendant  at- 
tended the  funeral  of  deceased,  and  did  so  in  company 
with  the  sisters  of  deceased,  constituted  no  part  of  the 
res  gestae  of  the  killing,  and  the  evidence  of  it,  so  far 
as  it  related  to  the  acts  of  defendant,  was  objectionable 
as  being  entirely  a  self-serving  act  on  his  part,  and,  so 
far  as  it  related  to  the  acts  of  the  sisters  of  deceased, 
was  entirely  immaterial,  since  any  recognition  on  their 
part,  express  or  implied,  of  defendant's  innocence,  was 
not  binding  on  the.  jury,  who  alone  were  charged  with 
the  duty  and  responsibility  of  determining  the  guilt 
or  innocence  of  defendant,  and  this  upon  the  evidence, 
and  not  upon  the  opinions  of  others,  however  closely 
related  those  others  who  entertained  the  opinion  might 
be  to  the  deceased,  and  however  contrary  to  what  might 
be  considered  their  own  interest  that  opinion  might  be, 
and  however  deliberately  it  may  have  been  formed.  We 
may  add,  however,  par  parenthesis,  that  here  that  opin- 
ion was  very  likely  not  even  deliberately  formed,  and 
was  very  likely  formed  on  the  same  misrepresentation 
of  the  facts  as  was  admittedly  made  by  defendant  to 
deceased's  father  before  mentioned. 

(3)  It  is  in  no  way  made  to  appear,  and  we  are  at  a 
loss  to  understand,  how  it  was  material  to  the  inquiry 
here  whether  or  npt  the  witness  Dave  Campbell  saw  the 
defendant  at  Waverly  on  the  afternoon  before  the  kill- 
ing, as  to  what  defendant  did  there,  as  to  when  the  wit- 
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ness  left  there,  and  as  to  where  the  witness  went  after 
leaving  there  that  afternoon;  hence  we  cannot  affirm 
that  the  court  committed  error  in  sustaining  the  state's 
objections  to  defendant's  questions  seeking  to  ascertain 
these  facts. — Sellers  v,  State,  7  Ala.  App.  84,  61  South. 
485 ;  Bluett  v.  State,  151  Ala.  41,  44  South.  88. 

( 4 )  The  fact  that  a  witness  was  under  the  influence 
of  liquor  at  the  time  he  is  testifying  about  is  a  material 
inquiry  for  the  party  against  whom  he  is  testifying; 
consequently  the  court  did  not  err  in  permitting  the 
state  to  ask  defendant's  witness  Ben  Campbell  on  cross- 
examination  if  he  and  the  others  who  were  witnesses, 
and  who  were  with  him  at  the  time  testified  to,  were 
not  "drinking,"  and  to  show  the  extent  thereof,  at  such 
time  or  shortly  before. — Campbell  v.  State,  23  Ala.  44; 
Birmingham  Rp,  d  E.  Co.  v.  Mason,  144  Ala.  390,  39 
South.  590,  6  Ann.  Cas.  629 ;  Poole,  v.  Poole,  33  Ala. 
145. 

(5)  The  defendant,  before  offering  any  evidence 
tending  to  show  that  the  shooting  was  an  accident  and 
at  a  time  when  the  only  evidence  before  the  jury  was 
evidence  tending  to  show  that  the  shooting  was  inten- 
tional, undertook  to  prove  that  there  was  a  scar  on  the 
door  facing,  as  before  mentioned,  where  defendant  stood 
at  the  time  of  the  shooting.  The  relevancy  of  this  evi- 
dence was  not  apparent  at  the  time  it  was  so  offered, 
and  the  court  properly  declined  to  let  it  in  until  later, 
when  defendant  offered  some  evidence  tending  to  show 
that  the  shooting  was  an  accident  and  tending  to  con- 
nect the  scar  with  such  accident. 

.(6,  7)  Nor  did  the  court  commit  error  in  sustaining 
the  state's  objection  to  this  question  propounded  to 
defendant,  as  a  witness  for  himself,  by  his  counsel,  to 
wit,  "Did  you  shoot  deceased  on  purpose?"  since,  though 
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the  state  might  have  asked  such  question  on  cross-exam- 
ination, it  was  not  permissible  for  defendant's  counsel 
to  do  so,  because  the  witness  was  defendant's  witness, 
and  the  question  was  not  only  leading,  but  called  for 
the  undisclosed  or  uncommunicated  motives  of  the  wit- 
ness.— Linnehan  v.  State,  120  Ala.  293,  25  South.  6. 

What  we  have  said  is  sufficient  without  further  dis- 
cussion to  dispose  of,  adversely  to  defendant,  all  ques- 
tions raised  on  the  trial  pertaining  to  the  rulings  of  the 
court  in  the  admission  and  rejection  of  evidence. 

(8)  A  number  of  written  charges  were  given  and  a 
number  refused  to  defendant. 

Refused  charges  1,  2,  3,  4,  and  8,  and  9  were  properly 
refused,  if  not  for  other  reasons,  because  each  ignored 
the  question  of  whether  defendant  was  intentionally 
pointing  the  gun  at  deceased,  which  the  state's  evidence 
tended  to  show.  If  he  was,  then  he  would  be  guilty  of 
at  least  involuntary  manslaughter,  even  though  the  fir- 
ing of  the  gun  was  without  purpose  or  motive,  but  was 
accidental. — Johnsorv  v.  State,  94  Ala.  41, 10  South.  667 ; 
Samders  v.  State,  105  Ala.  4.  16  South.  935 ;  Fitzgerald 
V.  State,  112  Ala.  34,  20  South.  966. 

(9)  Refused  charge  10  was  bad  in  ignoring  a  con- 
sideration by  the  jury  of  all  the  evidence  and  in  confin- 
ing them  to  a  consideration  of  only  a  part. — Hurd  v. 
State,  94  Ala.  100,  10  South.  528;  1  Mayf.  Dig.  174, 
S21. 

(10)  Refused  charge  12,  if  not  also  faulty  as  being 
argumentative,  was  faulty  in  assuming  that  defendant 
^4eft  under  the  instruction  and  command  of  his  father." 
The  lower  court  cannot  be  put  in  error  for  refusing  a 
charge  which  assumes  the  existence  of  a  fact,  even 
though  the  evidence  as  to  the  fact  is  not  in  dispute. 
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(11)  Refused  charge  14  was  properly  refused  as  be- 
ing argumentative  in  the  first  part  of  the  charge. — 1 
Mayf.  Dig.  173,  §  18. 

(12)  Refused  charge  4 A  was  covered  by  given 
charge  lA. 

(13)  Refused  charge  5 A  was  the  affirmative  charge 
as  to  murder  in  the  first  degree,  murder  in  the  second 
degree,  and  manslaughter  in  the  first  degree,  reducing 
the  proposition  before  the  jury  to  one  of  defendant's 
guilt  or  innocence  of  manslaughter  in  the  second  degree, 
and  was  properly  refused,  not  only  because  there  was 
evidence  tending  to  show  defendant's  guilt  in  a  higher 
degree  {Fitzgerald  v.  Sta4;e,  112  Ala.  34,  20  South.  966), 
but  also  because  the  charge,  as  worded,  ignored  man- 
slaughter in  the  second  degree,  and  was  calculated  there- 
fore to  mislead  the  jury,  as  pointed  out  in  the  following 
cases :  Stoball  v.  State,  116  Ala.  455,  23  South.  162 ;  Wil 
Uams  V.  State,  161  Ala.  58,  50  South.  59. 

For  the  same  reasons  charges  6A  and  7A  were  prop- 
erly refused. 

(14)  Refused  charges  8A  and  9 A  were  practically 
identical,  and  were  properly  refused  as  calculated  to 
mislead  the  jury  into  believing  that,  unless  the  defend 
ant  was  pointing  the  gun  specifically  at  deceased,  he 
could  not  be  convicted  of  any  degree  of  homicide,  where- 
as the  law  is  that,  if  he  was  intentionally  pointing  the 
gun  at  any  one  or  all  of  the  advancing  party  at  the  time 
of  the  shooting,  he  was  engaged  in  an  unlawful  act, 
and  if,  while  so  engaged,  the  gun  was  discharged  and 
killed  deceased,  defendant  would  be  guilty  of  at  least 
involuntary  manslaughter,  although  the  discharge  of 
the  gun  was  accidental,  and  although  it  was  being  point- 
ed at  another,  and  not  specifically  at  deceased. — Johiv- 
son  V.  State,  supra;  Sanders  v.  State,  supra. 
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We  need  not  consider,  therefore,  whether  there  was 
or  not  any  evidence  in  the  case  tending  to  show  gross 
carelessness,  which,  if  there  was,  would  also  render  the 
charges  faulty. — Bynum  v.  State^  8  Ala.  App.  79,  62 
South.  983 ;  Harrell  v.  State,  160  Ala.  91,  49  South.  806. 

As  we  find  no  error  in  the  record,  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


McConnell  v.  The  State. 

Murder. 

(Decided  June  3,  1915.    69  South.  333.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  witness 
without  objection  subsequently  answered  the  question,  the  preTious 
sustaining  of  an  objection  to  the  question  was  rendered  harmless. 

2.  Evidence;  Opinion. — The  witness  could  only  state  the  facts,  and 
could  not  give  his  conclusion  as  to  whether  a  defendant  could  have 
turned  and  got  away  from  deceased  without  getting  cut ;  it  being  for 
the  jury  to  draw  the  conclusion. 

3.  Same. — Whether  or  not  a  defendant  did  or  said  anything  to 
bring  on  the  difficulty  was  a  question  seeking  the  witness's  opinion. 

.  4.  Trial;  Reception  of  Evidence;  Shotcing  Relevancy. — To  make 
the  exclusion  of  evidence  on  its  face  erroneous,  the  relevancy  must 
be  shown  to  the  court 

5.  Same;  Reception  of  Evidence;  Repetition. — ^The  court  may  prop- 
erly sustain  objection  to  a  question  which  merely  calls  for  a  repeti- 
tion of  what  the  witness  had  Just  stated. 

6.  Evidence;  Flight. — The  flight  of  defendant  may  be  shown  as  an 
incriminating  circumstance;  and  it  may  properly  be  shown  that 
defendant  had  left  the  state  as  well  as  the  community. 

7.  Same. — Any  conduct  of  a  defendant  tending  to  show  flight  as  a 
consciousness  of  guilt  Is  admissible,  however  weak  and  inconclusive ; 
its  probative  value  being  for  the  jury. 

8.  Defendant;  Cross-Examination. — Where  defendant  offered  him- 
self as  a  witness,  it  was  proper  to  show  by  him  on  the  cross  that  he 
carried  a  pistol  to  the  scene  of  the  difficulty,  where  he  went  con- 
fessedly looking  for  deceased  to  demand  the  repayment  of  a  loan  in 
dispute. 
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9.  Same;  Impeachment;  General  Character, — Where  a  defendant 
offers  himself  as  a  witness  In  his  own  behalf,  the  state  may  offer 
evidence  of  his  general  character  in  the  community  In  which  he 
lived,  as  affecting  his  credibility. 

10.  Appeal  and  Error;  Review;  Shotcing  Error, — Before  a  defendant 
can  complain  of  the  overruling  of  an  objection  to  a  question,  it  must 
be  shown  that  the  question  was  answered. 

11.  Homicide;  Instructions, — Malice  not  being  a  necessary  ingredi- 
ent of  all  the  offenses  comprehended  in  an  indictment  for  murder,  a 
charge  making  the  finding  of  malice  necessary  to  a  conviction,  is 
bad. 

12.  Same;  Degree  of  Proof;  Malice. — To  justify  a  conviction,  the 
Jury  need  not  have  an  absolute,  unqualified  belief  of  defendant's 
malice,  but  only  a  belief  beyond  a  reasonable  doubt. 

Appeal  from  Fayette  Circuit  Court. 
Heard  before  Hon.  Bernard  Habwood. 
Robert  McConnell  was  convicted  of  manslaughter  and 
he  appeals.    Affirmed. 

Wai/fbe  Nbsmith^  Bbasley  &  Wright^  and  McNeil 
&  Monroe^  for  appellant. 

t 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — Defendant's  counsel  have  assigned 
19  errors  on  the  record,  but  have  furnished  no  brief  in 
support  of  the  errors  thus  assigned.  A  motion  was 
made  to  quash  the  si)ecial  venire,  and  copy  served  upon 
the  defendant,  on  numerous  gi'ounds,  which  are  either 
not  well  taken  as  matter  of  law,  or  are  unsupported  as 
matter  of  fact,  by  the  rwitals  in  the  record.  An  ex- 
amination of  the  record  shows  a  strict  compliance  with 
the  provisions  of  the  law  in  every  particular  pertaining 
to  the  mattei's  complained  of,  and  no  question  is  raised 
by  the  motion  or  presented  by  the  court's  ruling  thereon 
that  merits  discusion,  or  that  would  serve  any  benefi- 
cial purpose,  or  justify  extending  this  opinion  in  point- 
ing out  and  reiterating  well-known,  established  rules 
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of  law,  that  have  heretofore  often  been  declared  and 
applied  to  similar  questions  or  identical  propositions  in 
other  eases. 

The  question  propounded  by  the  solicitor  to  the  staters 
witness  Dr.  P.  8.  HoUis^  ^^Did  you  examine  the  de- 
ceased's pockets?"  elicted  nothing  prejudicial  to  the  de- 
fendant, and  no  reversible  error  is  shown  in  the  court's 
action  in  overruling  the  defendant's  objection  to  the 
question,  or  in  refusing  to  exclude  the  answers  on  mo- 
tion of  the  defendant 

(1)  The  witness  Boot  Hawkins  is  shown  to  have 
subsequently  answered  the  question,  "I  will  ask  you 
if  the  negro.  Homer  Leach,  was  close  enough  to  cut 
Robert,  if  Robert  had  turned  to  run,"  to  which  an  ob- 
jection interposed  by  state's  counsel  was  sustained.  The 
witness,  testifying  on  this  subject  immediately  after 
the  court  sustained  an  objection  to  the  question,  stated 
without  objection : 

**The  distance  the  deceased  (Homer  Leach)  was  from 
the  defendant  (Robert),  I  really  don't  know  whether  he 
could  have  reached  him  or  not,  but  it  looked  to  me  that 
he  was  close  enough,  if  the  defendant  had  turned,  to 
have  cut  him  before  he  could  have  got  out  of  the  way." 

(2)  The  witness  Henry  Pox  was  permitted  to  nar- 
rate in  great  detail  the  position  and  actions  of  deceased 
and  defendant  at  the  time  of  the  fatal  difficulty,  their 
distance  apart,  and  the  movements  of  each,  and  what  was 
said  and  done  by  them,  and  the  court  properly  sustain- 
ed the  solicitor's  objection  to  the  questions  propound- 
ed by  the  defendant's  counsel,  seeking  to  elicit  the  opin- 
ion of  the  witness  as  to  whether  the  defandant  could 
have  turned  and  gotten  away  from  the  deceased  with- 
out  getting  cut  This  was  a  matter  for  the  jury — an  is- 
sue in  the  case  upon  which  the  witness  was  properly 
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allowed  to  state  the  facts,  but  the  conclusion  to  be 
drawn  from  them  was  for  the  jury. 

(3)  The  witness  Lee  Quinn  is  shown  to  have  an- 
swered the  question  as  to  whether  or  not  the  defendant 
^^did  or  said  anything  to  bring  on  the  difficulty,"  notwith- 
standing that  the  court  sustained  the  solicitor's  objec- 
tion to  it.  Even  had  the  question  not  been  answered, 
objection  to  it  was  properly  sustained,  as  seeking  an 
opinion  of  the  witness. 

(4)  The  court  was  not  put  on  notice  of  anything 
showing  the  relevancy  of  testimony  tending  to  prove 
that  some  white  men  were  playing  a  game  of  cards  or 
dice  in  the  neighborhood  of  where  the  fatal  difficulty  oc- 
cured  between  the  deceased  and  the  defandant,  and  can- 
not be  put  in  error  for  refusing  on  the  solicitor's  objec- 
tion to  permit  the  defendant  to  make  proof  of  facts 
wholly  irrelevant  to  any  issue  in  the  case,  so  far  as  ap- 
pears from  anything  shown  by  the  testimony  set  out  in 
the  bill  of  exceptions. 

(5)  The  defendant's  witness  Houston  Burgiss  had, 
just  previous  to  the  question  asked  him  by  the  defendant, 
"He  was  in  cutting  distance,  was  he?"  stated  that  the 
deceased,  to  whom  the  question  referred,  was  in  cutting 
distance  of  the  defendant,  and  the  court  properly  sus- 
tained the  solicitor's  objection  to  a  question  that  merely 
called  for  a  repetition  of  what  the  witness  had  already 
stated  immediately  before  the  question  was  asked — 
aside  from  the  fact  that  the  ruling  might  well  be  sus- 
tained because  of  its  leading  form. 

(6-8)  No  abuse  of  the  court's  discretion  is  shown 
in  the  range  of  cross-examination  permitted  by  the  court 
in  the  solicitor's  cross-examination  of  the  witness  Hous- 
ton Burgiss,  or  the  defendant,  when  being  examined 
as  a  witness  in  his  own  behalf.     It  was  permissible  to 
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show  the  defendant's  flight  as  a  criminating  circum- 
stance.— 4  Ency.  Dig.  Ala.  Reps.  130,  §  205,  and  authori- 
ties there  cited.  It  was  not  improper  to  show  by  the 
defendant  that  he  had  left  the  state,  as  well  as  the  neigh- 
borhood, and  had  gone  to  the  state  of  Arkansas.  Any 
conduct  of  the  defendant  tending  to  show  flight  as  a 
consciousness  of  guilt,  though  weak  and  inconclusive, 
is  admissible.  The  weight  of  the  evidence  is  for  the 
jury. — Montgomery  v,  State^  2  Ala.  App.  25,  56  South. 
92. 

(9)  It  was  competent  to  show  by  the  defendant  on 
cross-examination  that  he  had  a  pistol,  and  carried  it 
with  him  to  the  scene  of  the  difficulty,  where  he  went, 
confessedly  looking  for  the  deceased,  to  demand  repay- 
ment of  a  loan  of  money  that  was  in  dispute. 

(10)  The  defendant  had  been  examined  as  a  witness 
in  his  own  behalf,  and  his  general  character  in  the  coni- 
munitv  in  which  he  lived  before  the  homicide  was  ad- 
missible,  and  the  court  correctly  overruled  the  defend- 
ant's objection  to  the  question  propounded  to  the  wit- 
ness M.  Brothers  on  rebuttal  seeking  an  answer  as  to 
such  matter. — Byers  v,  State^  105  Ala.  31,  16  South. 
716. 

(11)  The  question  asked  the  defendant's  witness 
Banks  Hyde  on  cross-examination  by  the  solicitor  as 
to  the  defendant's  general  character,  and  to  which  the 
defendant  objected,  and  reserved  an  exception  to  the  ac- 
tion of  the  court  in  overruling  the  objection,  is  not 
shown  to  have  been  answered. 

(12,  13)  The  charge  refused  to  the  defendant  was 
bad,  in  that  there  are  degrees  of  guilt  comprehended 
within  the  terms  of  the  indictment,  of  which  the  jury 
could  find  the  defendant  guilty,  without  believing  that 
the  defendant  acted  with  malice.     The  charge  is  also 
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bad  in  predicating  an  absolute,  unqualified  belief  in  the 
minds  of  the  jury  that  the  defendant  shot  the  deceased 
unlawfully  and  with  malice,  as  a  condition  precedent  to 
a  verdict  of  guilty,  while  the  jury  is  only  required  to 
entertain  a  belief  .beyond  a  reasonable  doubt  to  justify 
a  finding  of  guilt. 

We  have  treated  all  of  the  matters  assigned  as  error, 
and  examined  the  entire  record,  and  find  no  reversible 
error. 

Affirmed. 


Sexton  V.  The  State. 

Murder. 

(Decided  June  17,  1915.    Rehearing  denied  July  19,  1916. 

69  South.  341.) 

1.  Homicide;  Evidence. — ^Where  defendant  shot  without  provoca- 
tion evidence  of  the  previous  conduct  of  deceased  was  not  admissible. 

2.  Same, — ^Untll  there  has  been  proof  tending  to  show  self-defense 
threats  by  deceased  against  defendant  are  not  admissible. 

3.  Same. — Where  the  question  did  not  show  to  what  time  it  re- 
ferred, the  exclusion  of  questions  as  to  the  conduct  of  deceased  was 
not  error. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  wit- 
ness had  been  allowed  to  answer  a  similar  question  without  objec- 
tion, the  exclusion  of  such  questions  later  was  harmless. 

5.  Evidence;  Character. — ^Where  a  defendant  puts  in  issue  his  gen- 
eral character  for  peace  and  quiet,  he  cannot  be  allowed  to  go  into 
particulars,  but  may  only  show  his  general  reputation  on  direct 
examination;  the  rule  being  otherwise  on  cross-examination. 

6.  Witnesses;  Impeachment;  Bias. — Where  a  witness  has  denied 
any  bias,  and  it  Is  sought  to  show  bias  by  proving  previous  declara- 
tions to  the  contrary,  the  witness  must  be  questioned  as  to  the 
time,  the  place  and  the  person,  to  whom  such  declarations  were 
made,  in  orider  to  give  the  witness  a  chance  to  explain ;  the  rule  being 
otherwise,  however,  where  the  evidence  as  to  bias  is  as  to  some 
independent  fact 

Appeal  from  Crenshaw  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
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Dosier  Sexton  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 

Frank  B.  Brickbn^  and  D.  M.  Powsill^  for  appellant. 

W.  L.  Mabtin^  Attorney  General,  and  W.  H.  Mitch- 
BLii,  Assistant  Attorney  Gteneral,  for  the  State. 

BROWN,  J.— The  defendant  killed  A.  D.  Pettey  by 
shooting  him  with  a  pistol,  and  was  indicted  for  murder 
in  the  second  degree,  and  convicted  of  manslaughter  in 
the  first  degree. 

(1)  The  killing  occurred  at  the  house  of  Cleve  Pur- 
due, a  negro,  where  a  negro  "frolic"  was  in  progress, 
which  was  attended  by  several  white  men,  among  others 
the  defendant  and  the  deceased,  both  of  whom  were 
drinking. 

Bud  Orayson,  the  first  witness  examined  in  behalf  of 
the  state,  testified :  That  the  deceased  was  killed  March 
7,  1914,  by  the  defendant,  and  "the  way  the  killing  hap- 
pened was  there  was  two  negroes  got  to  tusseling  over  a 
pistol  and  shot  it,  and  Oeneral  Burgins  and  Dozier  ( the 
defendant)  went  there  to,  and  they  went  together  for 
a  fight,  and  A.  D.  Pettey  run  in  to  part  them,  and  did 
part  them.  Manford  carried  General  outdoors,  and  Doz- 
ier held  onto  him  awhile,  and  at  last  they  made  friends, 
and  A.  D.  Pettey  walked  oflf  in  the  corner  of  the  house 
for  something  or  another,  and  Dozier  (the  defendant) 
set  up  on  the  side  of  the  bed  and  sat  there  a  minute, 
and  got  up  and  walked  over  to  A.  D.  Pettey  and  said, 
T  wouldn't  have  thought  you  would  have  acted  the 
damned  son  of  a  bitch  with  me  you  have,'  and  shot  him. 
The  bullet  struck  near  the  left  eye.  A.  D.  Pettey  was 
not  doing  anything  at  the  time  he  was  shot." 
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At  this  stage  of  the  evidence  the  previous  conduct  of 
the  deceased  was  wholly  immaterial.  If  this  evidence 
was  true,  Pettey  had  not  been  in  a  difficulty  with  the 
defendant,  but  had  merely  interfered  as  a  peacemaker, 
and  as  a  result  of  his  own  efforts  the  defendant  and 
Burgins  had  made  friends,  and  the  homicide  was  wholly 
unprovoked  and  without  the  shadow  of  justification. 
The  fact  that  Pettey,  if  such  was  a  fact,  had  been  there 
for  some  little  time  and  had  been  dancing  with  the  ne- 
groes, afforded  the  defendant  no  justification  for  his 
act,  and  had  no  tendency  to  shed  light  on  the  killing  or 
the  cause  thereof.  The  foundation  of  the  rule  permit- 
ting the  proof  of  all  incidents  constituting  a  part  of 
the  res  gestae  is  that  the  facts  which  are  considered  a 
part  of  the  res  gestae  tend  to  prove  or  shed  light  on  the 
essential  facts  of  the  case  as  illustrative  of  the  conduct 
of  the  parties  and  the  intent  and  motive  prompting  ac- 
tion.— Lninsford  v.  State,  2  Ala.  App.  38,  56  South.  89; 
Underhill,  Cr.  Ev.  §§  93-96;  Bessierre  v.  A.  C,  (?.  d  A. 
/^.  R,  Co,,  179  Ala.  331,  60  South.  82;  Ba/rnett  v.  State, 
165  Ala.  59,  51  South.  299. 

(2)  Evidence  of  threats  made  by  the  deceased  is  not 
admissible  until  some  proof  has  been  offered  tending 
to  show  self-defense. — Dunn  v.  State,  143  Ala.  67,  39 
South.  147;  Bluett  v.  State,  151  Ala.  41,  44  South.  84; 
Martm  v.  State,  144  Ala.  8,  40  South.  275 ;  Fleming  v 
State,  150  Ala.  19,  43  South.  219;  Underhill  Cr.  Ev.  § 
326. 

(3)  At  the  time  the  court  sustained  an  objection  to 
the  question,  "Did  he,  A.  D.,  say  just  before  the  pistol 
fired,  he  had  come  there  to  raise  hell,  and  said,  *Boys, 
go  your  route?' "  there  was  no  evidence  of  self-defense 
in  the  case,  and  it  is  apparent  that  the  question  referred 
to  the  firing  of  the  pistol  by  the  two  negroes  who  were 
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scuflfling  over  it  some  time  previous  to  the  killing.  The 
objection  to  this  question  was  properly  sustained.  The 
connection  in  which  the  question,  "Didn't  you  see  him, 
A.  D.  Pettey,  hit  Cleve  Perdue  over  the  head  with  a  pis- 
tol right  at  that  time?"  was  asked  makes  it  uncertain 
whether  the  time  referred  to  was  the  time  of  the  shooting 
or  the  time  the  deceased  was  dancing  with  his  person 
exposed,  and  this  was  sufficient  to  justify  the  court  in 
sustaining  the  objection. 

( 4 )  The  defendant  was  not  predjudiced  by  the  rul- 
ing of  the  court  in  sustaining  the  solicitor's  objection 
to  the  question,  "Did  you  see  anything  in  their  hands?" 
The  evidence  of  this  witness  showed  that  both  defendant 
and  the  deceased  had  pistols,  and  the  witnesses  testi- 
fied that  the  pistol  of  the  deceased  fell  on  the  floor  when 
defendant  shot  deceased. 

(5)  It  is  not  permissible  for  the  defendant  who  has 
jnit  his  general  character  for  peace  and  quiet  in  issue 
to  go  into  the  particulars.  Particular  acts,  whether 
good  or  bad,  or  the  reputation  of  having  done  them,  can- 
not be  shown  in  proof  or  rebuttal  of  good  character, 
on  the  direct  examination,  although  the  rule  is  other- 
wise on  cross-examination. 

"Evidence  of  character  goes  to  general  repute,  not  par- 
ticular acts,  or  specified  conduct,  the  parties  litigant  be- 
ing presumed  to  be  prepared  to  meet  the  one,  and  not 
the  other,  which  might  do  injustice  by  taking  by  sur- 
prise."—iJw^aey  V.  State,  87  Ala.  132,  133,  6  South.  424 ; 
Greenl.  Ev.  (14  Ed.)  §  461;  Steele  v.  State,  83  Ala.  20, 
3  South.  547 ;  Jones  v.  State,  76  Ala.  8 ;  Wharton,  Cr.  Ev. 
§§  259,  260. 

The  court  did  not  err  in  the  rulings  as  to  the  evidence 
of  defendant's  character  for  peace  and  quiet. — Carson 
r.  State,  128  Ala.  58. 
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(6)  For  the  purpose  of  showing  bias,  evidence  that 
the  witness  is  unfriendly  to  the  party  against  whom  he 
is  called  is  always  admissible,  and  if  the  witness  on 
cross-examination  denies  his  hostile  feeling  toward  the 
party,  evidence  of  previous  declarations  tending  to  show 
bias  may  be  received,  when  a  proper  predicate  therefor 
is  laid. — Weaver  v.  Traylor,  5  Ala.  564;  HaraiMn  v. 
State,  82  Ala.  47,  2  South.  765 ;  Joneis  v.  State,  141  Ala. 
55,  37  South.  390.  One  essential  of  such  predicate  to 
the  introduction  of  previous  declarations  tending  to 
show  bias  is  that  the  time,  place,  and  person  to  whom 
such  declaration  was  made  must  be  embodied. — Harah 
son  V.  State,  supra;  Weaver  v.  Traylor,  5  Ala.  564;  2 
Wigmore,  Ev.  §  953.  And  the  witness  to  be  impeached 
should  be  interrogated  on  cross-examination  as  to  the 
state  of  his  feelings  toward  the  party  at  the  time  of  giv- 
ing his  testimony. — Allen  v.  Fincher,  187  Ala.  599,  65 
South.  946;  Fincher  v.  State,  58  Ala.  215;  MoHugh  v. 
State,  31  Ala.  317.  The  reason  for  this  is  that  the  im- 
peaching evidence  relates  to  the  feelipgs  that  would 
tend  to  bias  the  testimony  of  the  witness  at  the  time  it 
is  given,  and  not  at  some  time  in  the  past,  and  this 
course  affords  the  witness  an  opportunity  to  explain 
his  previous  declarations.  Such  requirement  imposes 
no  additional  burden  upon  the  party  seeking  to  impeach 
the  witness,  and  exacts  fairness  to  the  witness  and  the 
party  who  is  relying  upon  the  testimony  of  the  wit- 
ness. When  the  evidence  offered  is  of  some  independ- 
ent fact  not  involving  a  previous  contradictory  state- 
ment of  the  witness,  such  as  that  the  witness  had  had  a 
previous  difficulty  with  the  party  against  whom  he  was 
called,  as  in  Jones  v.  State,  76  Ala.  8,  or  that  the  wit- 
nesses had  been  active  in  a  previous  prosecution  against 
such  party,  as  in  Allen  v.  Fincher,  supra,  or  when  the 
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evidence  is  not  to  impeach  the  declaration  of  the  wit- 
ness made  on  the  stand,  but  is  offered  for  the  purpose 
of  corroboration  and  to  show  the  degree  of  his  bias,  as 
in  the  cases  of  Haralson  v.  State,  supra,  and  Yarbrough 
V.  State,  71  Ala.  376,  it  is  not  necessary  to  lay  such 
predicate. 

The  predicate  laid  for  the  impeachment  of  the  wit- 
ness Burgins,  by  Frazier  was  not  sufficient,  in  that  it  did 
not  embody  the  place  such  previous  declaration  was 
made,  nor  was  the  witness  interrogated  as  to  the  state 
of  his  feelings  toward  the  defendant  at  the  time  of  the 
trial,  and  the  court  will  not  be  held  in  error  for  refus- 
ing to  allow  the  witness  to  answer  the  question. 

The  only  charge  refused  to  the  defendant  was  the  af- 
firmative charge,  and  in  this  there  was  no  error.  The 
defendant  appears  to  have  been  ably  represented,  he 
was  given  great  latitude  in  developing  his  defense,  and 
some  of  the  charges  given  at  his  instance,  to  say  the 
least,  were  most  liberal  to  him. 

We  find  no  error  in  the  record  at  which  appellant  can 
complain. 

Affirmed. 


Harris  v.  The  State. 

Murder. 

(Decided  June  1,  1915.    69  South.  344.) 

1.  Evidence;  Res  Gestae . — ^A  statement  by  deceased  to  bystanders, 
after  running  out  of  the  room  where  he  had  received  the  fatal  knife 
wound  from  defendant,  "Boys,  see  how  bad  he  has  cut  me,"  was 
part  of  the  res  gestse,  and  properly  admitted. 

2.  Bame, — ^Where  the  cutting  was  not  denied,  the  admission  of  such 
a  statement  by  deceased  was  not  prejudicial. 


90  COURT  OF  APPEALS  tVoi. 

[Harris  V.  The  State.] 

Appeal  from  Limestone  Circuit  Court. 
Heard  before  Hon.  D.  W.  Spbakb. 
Eel  Harris  was  convicted  of  manslaughter  and  he  ap- 
peals.   Affirmed. 

W.  R.  Walker^  for  appellant. 

W.  L.  JlARTiN,  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. —  (1)  The  record  presents  only  one 
question,  and  this  arises  out  of  the  action  of  the  court 
in  overruling  the  objection  and  exception  of  the  defend- 
ant to  the  testimony  of  the  state's  witness  John  Bailey 
as  to  a  statement  made  to  witness  and  others  by  de- 
ceased after  the  latter  received  the  fatal  knife  wound 
at  defendant's  hands,  which  statement  was  as  follows : 
"Boys,  see  how  bad  he  has  cut  me."  It  appears  that  the 
difficulty  commenced  in  a  room  at  a  livery  stable  where 
the  deceased  and  the  defendant  and  the  witness  and 
others  were  at  the  time;  that  during  the  quarrel  in 
there  between  deceased  and  defendant  the  former  threw 
a  vaseline  bottle  at  defendant,  whereupon  defendant  im- 
mediately drew  his  knife,  and  that  as  he  did  so,  and  be- 
fore the  cutting  was  done,  the  witness  and  the  others 
present,  except  defendant  and  deceased,  ran  out  of  the 
room,  leaving  the  two  inside;  that  a  while  thereafter 
(about  a  minute,  so  another  witness  testifies)  the  defend- 
ant came  running  out  of  the  door,  being  followed  by  de- 
ceased, who  upon  reaching  witness  and  the  others  at 
the  door  said:  "Boys,  see  how  bad  he  (meaning  defend- 
ant) has  cut  me."  Evidence  of  this  statement  was  clear- 
ly admissible  as  a  part  of  the  res  gestae. — Nelson  v,  ^ate, 
130  Ala.  83,  30  728. 
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(2)  Besides,  even  if  it  were  not,  there  was  no  in  jury- 
in  admitting  it,  as  defendant  does  not  deny  that  he  did 
the  cutting  and  that  such  cutting  resulted  in  the  death 
of  deceased.  Defendant  sought  only  to  show  that  he 
acted  in  self-defense  in  doing  the  cutting,  and  not  that 
he  did  not  do  the  cutting.  Hence  the  statement  attrib- 
uted to  deceased  was,  in  practical  effect,  admitted  to 
be  true  by  defendant. 

AflBrmed. 


King  V.  The  State. 

,    Murder. 

(Decided  May  18,  1915.    Rehearing  denied  June  1,  1915. 

69  South.  345. ) 

1.  Homicide;  Evidence. — Evidence  that  deceased  was  a  police  offi- 
cer and  was  on  his  l)eat  at  the  time  of  the  difficulty,  was  admissible 
as  bearing  on  whether  his  manifest  purpose  in  drawing  a  pistol  was 
to  commit  an  Immediate  deadly  assault  upon  defendant,  the  evidence 
otherwise  showing  that  defendant  came  up  to  deceased  while  on  his 
beat  in  front  of  a  dance  hall,  and  shot  deceased  as  deceased  advanced 
towards  him,  the  deceased  having  put  his  hand  behind  him  as  if  to 
draw  a  pistol,  after  a  colloquy  with  defendant  and  his  companion  as 
to  w^hether  his  companion  was  drunk. 

2.  Same;  Self-Defenae. — ^Where  defendant  shot  and  Icilled  a  police 
officer  because  the  later  drew  a  pistol  on  him,  defendant  could  not 
excuse  the  Icilllng  on  the  ground  of  self-defense  unless  the  act  of 
the  officer  in  drawing  his  pistol  was  manifestly  felonious,  done  for 
the  purpose  of  shooting  defendant,  or  would  have  appeared  so  to  a 
reasonable  man  circumstanced  as  was  the  defendant. 

3.  Witnesses;  Examination;  Explanation. — After  testifying  that  he 
had  seen  the  killing,  and  having  admitted  on  cross-examination  by 
the  state  that  he  had  stated  to  the  chief  of  police  who  was  investi- 
gating the  crime,  that  he  had  not  seen  the  killing,  it  was  error  to 
sustain  the  objection  on  re-direct  to  the  same  witness  to  the  question 
as  to  why  he  had  done  so,  and  it  was  also  error  to  refuse  to  permit 
the  witness  to  explain  why,  after  leaving  the  scene  of  the  homicide, 
he  asked  another  person  where  the  shooting  w-as. 

4.  Homicide;  Self -Defense. — A  defendant  seeking  the  protection  of 
the  doctrine  of  self-defense  must  have  been  himself  without  fault, 
and  cannot  invoke  the  doctrine,  even  if  deceased  approached  him  in 
a  hostile  manner,  whether  the  necessity  to  take  his  life  was  real  or 
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only  apparent,  if  it  was  brought  about  by  the  design,  contrivance  or 
fault  of  defendant 

5.  Same. — ^Where  the  court  purported  to  deal  only  with  self-defense, 
and  not  with  reasonable  doubt,  or  the  degree  of  proof  necessary  to 
convict,  a  charge  correctly  stating  the  doctrine  of  self-defense  was 
not  rendered  faulty  because  of  a  failure  to  state  that  the  Jury  must 
acquit  if  they  have  a  reasonable  doubt  of  defendant's  guilt 

6.  Same;  Overt  Act. — ^Where  the  evidence  showed  tliat  def«idant 
shot  the  police  officer  while  such  officer  was  advancing  upon  him  with 
his  hands  behind  his  back  as  if  about  to  draw  a  pistol  Just  after  a 
colloquy  with  defendant  as  to  whether  defendant's  companion  was 
-drunk,  the  question  of  whether  the  drawing  of  his  pistol  by  the 
officer,  if  he  did  draw  it,  was  an  overt  act,  was  one  for  the  Jury. 

7.  Same. — ^Where  some  of  the  witnesses  testified  that  deceased 
drew  a  pistol  first,  and  others  testified  that  defendant  was  the  first 
to  draw  his  pistol,  that  question  was  properly  submitted  to  the  Jury 
on  the  issue  of  self-d^ense. 

8.  Same;  Instruction, — ^A  charge  asserting  that  while  the  law  says 
that  to  make  the  plea  of  self-defense  available,  the  defendant  must  be 
free  from  fault  in  bringing  on  the  difficulty,  yet  the  law  does  not 
require  him  to  establish  such  fact  by  a  preponderance  of  the  evidence, 
and  if  after  considering  all  the  evidence  the  jury  have  a  reasonable 
doubt  growing  out  of  any  part  of  the  evidence  whether  or  not 
defendant  was  free  from  fault  in  bringing  on  the  difficulty,  then  the 
defendant  was  entitled  to  avail  himself  of  the  plea  of  self-defense, 
was  involved  and  confusing,  and  properly  refused. 

9.  Same. — ^Where  self-defense  is  an  issue,  the  defendant  need  not 
prove  freedom  from  fault  in  bringing  on  the  difficulty ;  but  where  the 
evidence  for  the  prosecution  shows  an  intentional  killing,  t^e  de- 
fendant must  show  a  pressing  necessity  to  take  the  life  of  deceased, 
and  an  inability  to  retreat  without  increasing  his  danger,  and  having 
done  so,  if  the  state  would  avoid  the  legal  effect  of  the  same,  the 
burden  is  shifted  to  the  state  to  show  that  defendant  was  at  fault 

10.  Same. — A  charge  asserting  that  if  defendant,  with  no  intention 
of  bringing  on  the  difficulty,  approached  the  deceased  in  a  peaceable 
manner,  and  the  deceased  made  the  first  hostile  demonstration  by 
drawing  or  attempting  to  draw  a  weapon,  and  if  defendant  was  so 
close  to  deceased  as  to  render  fiight  hazardous,  then  the  law  does  not 
and  did  not  require  the  defendant  to  endanger  his  safety  by  attempt- 
ing the  flight,  was  properly  refused  as  argumentative. 

11.  Sam€. — A  charge  asserting  that  the  law  is  a  reasonable  master 
and  recognizes  love  of  life  as  natural  and  legitimate,  and  permits 
every  one  who  is  without  fault  and  who  has  adopted  every  reason- 
ably safe  expedient  to  avert  the  necessity  to  take  the  life  of  an 
assailant  rather  than  to  lose  his  own,  was  properly  refused  as  argu- 
mentative. 

12.  Same. — A  charge  asserting  that  if  from  the  facts  and  circum- 
stances proving  the  killing,  it  could  be  deduced  that  defendant  acted 
in  self-defense  when  he  fired  the  fatal  shot,  then  no  burden  rested 
upon  defendant  to  prove  his  plea  of  self-defense,  failed  to  set  out 
the  elements  of  self-defense,  and  in  consequence  referred  a  question 
of  law  to  the  Jury,  and  was  properly  refused. 
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Appbal  from  TuscalooBa  County  Court. 

Heard  before  Hon.  Bbbnard  Harwood.    • 

ToBsie  King  was  convicted  of  manslaughter,  and  he  ap- 
peals.   Reversed  and  remanded. 

The  facts  sufficiently  appear.  The  following  charge 
was  given  for  the  state:  (3)  The  court  charges  the 
jury  that,  to  make  the  plea  of  self-defense  available, 
the  defendant  must  be  without  fault.  If  he  was  himself 
the  aggressor,  he  cannot  invoke  the  doctrine  of  self-de- 
fense, even  if  the  deceased  was  approaching  him  in  a 
hostile  manner,  and  whether  the  necessity  to  take  the 
life  of  the  deceased  was  real  or  only  apparent,  if  brought 
about  by  the  design,  contrivance  or  fault  of  the  defend- 
ant, he  cannot  be  excused  on  the  plea  of  self-defense. 

The  following  charges  were  refused  the  defendant: 
(B)  The  drawing  of  his  pistol  by  Thrower,  if  you  be- 
lieve from  the  evidence  that  he  did  draw  it,  was  an  overt 
act;  and  if  you  further  believe  from  the  evidence  that 
King  was  free  from  fault  in  bringing  on  the  difficulty, 
that  there  was  no  reasonable  avenue  of  escape  without 
greatly  increasing  the  danger,  and  that  King  fired  the 
fatal  shot  under  the  reasonable  belief  that  his  life  was 
in  danger,  or  that  he  waa  in  danger  of  suffering  great 
bodily  harm,  then  you  must  find  the  defendant  not 
guilty. 

(5)  While  the  laws  says  that,  to  make  the  plea  of  self- 
defense  available,  the  defendant  must  be  free  from  fault 
in  provoking  or  bringing  on  the  difficulty,  yet  the  law 
does  not  require  him  to  establish  such  fact  by  a  prepon- 
derance of  the  evidence;  and  if,  after  considering  all 
the  evidence  in  the  case,  you  have  a  reasonable  doubt, 
growing  out  of  any  part  of  the  evidence,  as  to  whether 
or  not  the  defendant  was  free  from  fault  in  provoking 


94  COURT  OF  APPEALS  [VoL 

[King  V.  The  State.] 

and  bringing  on  the  difficulty,  then  the  defendant  is  en- 
titled to  avail  himself  of  the  plea  of  self-defense. 
( 13 )      Same  as  5,  practically. 

(6)  If  the  defendant,  with  no  intention  of  bringing 
on  a  difficulty,  approached  the  deceased  in  a  peaceable 
manner,  and  the  deceased  made  the  first  hostile  demon- 
stration by  drawing  or  attempting  to  draw  a  weapon, 
and  if  the  defendant  was  in  such  proximity  to  the  de- 
ceased as  to  render  it  hazardous  to  attempt  flight,  then 
the  law  does  not  and  did  not  require  the  defendant  to 
endanger  his  safety  by  attempting  flight. 

(15)  The  law  is  a  reasonable  master;  it  recognizes 
love  of  life  as  a  natural  and  legitimate  sentiment,  and 
permits  every  one  who  is  without  fault,  and  who  has 
adopted  every  reasonably  safe  expedient  to  avert  the 
necessity,  to  take  the  life  of  his  assailant  rather  than 
lose  his  own. 

(7)  If  from  the  facts  and  circumstances,  which 
prove  the  killing  of  deceased,  it  can  be  deducted  that  the 
defendant  acted  in  self-defense  when  he  fired  the  fatal 
shot,  then  no  burden  rests  upon  the  defendant  in  this 
case  to  prove  his  plea  of  self-defense. 

( 16 )  Practically  same  as  7. 

J.  Manley  Foster,  and  McKinlby,  SIcQueen,  Al- 
DRiDGE  &  Snow,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd,  As- 
sistant Attorney  General  for  the  State. 

THOMAS,  J.  — The  defendant,  who  was  indicted  for 
murder  in  the  first  degree,  objected  to  being  put  on  trial 
at  the  time  he  was  put  upon  trial,  because  at  such  time 
five  months  had  not  elapsed  since  the  commission  of  the 
offense — grounding  this  objection  upon  the  authority  of 
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a  local  act  which  provides,  among  other  things,  in  sub- 
stance that  no  defendant  shall  be  put  to  trial  for  any 
offense  which  may  be  punishable  capitally  before  the 
expiration  of  five  months  after  the  commission  of  the 
alleged  offense,  unless  defendant  consent  in  writing  for 
a  trial  within  a  shorter  time. — Local  Acts  1907,  p.  498. 

Our  Supreme  Court,  in  the  case  of  Harnett  v,  State^ 
165  Ala.  62,  51  South.  299,  have  declared  this  provision 
to  be  void,  because,  as  stated  by  them,  of  the  failure  of 
the  legislative  journals  to  show  that  notice  of  the  pro- 
posed local  act  containing  the  provision  was  published 
as  required  by  section  106  of  the  Constitution.  With 
reference  to  this  matter,  our  Supreme  Court  said :  "The 
journals  show  an  affidavit  that  ^the  above  notice  was 
published,'  etc.,  but  the  notice  is  not  set  out  in  the 
journal." 

Our  attention  is  now  called  to  the  fact  by  appellant's 
counsel  that  while  no  notice  is  set  out  in  the  journals 
above  the  affidavit  referred  to,  as  was  alleged  in  the 
affidavit,  yet  there  is  a  notice  set  out  below  and  immedi- 
ately following  the  affidavit  in  the  journals.  This  no- 
tice, howover,  is,  in  our  judgment,  so  limited  in  scope 
by  its  verbiage  as  to  amount  to  no  notice  at  all  that 
the  Legislature  would  be  asked  to  pass  the  particular 
provision  of  the  act  here  relied  on.  That  notice  reads 
as  follows :  "Notice  is  hereby  given  that  a  bill  will  be 
introduced  at  the  coming  session  of  the  Legislature  of 
Alabama,  which  will  convene  on  January  8,  1807,  to 
amend  a  local  law  establishing  the  Tuscaloosa  county 
courts  found  on  pages  878,  879,  880  of  the  Local  Laws 
for  the  years  1898-1899.  The  said  proposed  amendment 
will  be  substantially  as  follows:  That  no  taw  fee  of  five 
dollars  shall  he  tawed  or  collected  in  any  cause  oth  the 
equity  side  of  the  said  court/^ 
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Certainly  such  a  notice  furnished  no  information  what- 
ever that  the  local  act  mentioned  in  the  notice  would 
also  be  amended  so  as  to  insert  in  it  the  provision  here 
under  consideration — one  preventing  the  trial  in  said 
county  court  of  any  defendant^  charged  with  a  capital 
offense,  until  after  the  expiration  of  five  months  from 
the  commission  of  the  offense. — Const.  §  106;  State  v. 
Brock,  180  Ala.  508,  61  South.  646;  Sta^e  v.  Tunstall, 
145  Ala.  481, 40  South.  135 ;  Umotitovm  v.  State,  145  Ala. 
476,  39  South.  814,  8  Ann.  Cas.  320 ;  Lauo  v.  State,  142 
Ala.  62,  38  South.  798 ;  Enslei/  v.  Cohfi,  149  Ala.  316,  42 
South.  827 ;  Thomas  v.  Quruter,  170  Ala.  165,  54  South. 
283. 

We  are  not  to  be  understood  as  intending  ourselves 
to  declare  the  provision  unconstitutional,  for  this  court 
is  without  authority  to  strike  down  any  statute  (Gen. 
Acts  1911,  p.  449),  that  being  the  prerogative  of  our  high- 
er court;  but  in  what  we  have  said  we  have  merely 
meant  to  suggest  an  addtional  reason  as  to  why  the  hold- 
ing of  our  higher  court  to  the  effect  that  the  provision 
is  unconstitutional  is  correct. 

(1)  The  appellant  was  convicted  of  manslaughter 
in  the  first  degree  and  given  a  sentence  of  eight  years. 
The  evidence  for  the  state  tended  to  show  that  the  de- 
ceased, at  the  time  he  was  killed  by  defendant,  was  a 
police  officer  in  the  city  of  Tuscaloosa,  and  was  patrol- 
ling in  the  discharge  of  his  duty,  in  front  of  a  dance 
hall,  which  was  on  his  beat;  that  just  before  the  diffi- 
culty between  him  and  the  defendant  he  had  seated  him- 
self on  a  bench  on  the  street  in  front  of  such  hall,  when 
the  defendant,  in  company  with  one  Bonifay,  came  out 
of  the  hall ;  and  that,  as  they  came  out  and  passed  de- 
ceased, deceased  remarked  to  Bonifay,  who  had  stum- 
bled or  was  staggering,  that  he  (Bonifay)  was  drunk 
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and  had  better  go  home^  or  he  might  have  to  arrest  him ; 
that  Bonifay  and  defendant  then  went  on  together  up 
the  street  some  yards,  when  they  shortly  turned  around, 
and,  coming  back  to  where  deceased  was  seated,  de- 
fendant asked  deceased  (in  substance)  if  he  (deceased) 
said  that  Bonifay  was  drunk,  or  looked  like  he  was 
drunk ;  that  deceased  replied,  "Yes,  he  is  drunk ;"  that 
defendant  replied,  "He  doesn't  look  like  a  drunk  man  to 
me,"  that  when  this  was  said  deceased  commenced  get- 
ting up  from  his  seat  on  the  bench,  throwing  both  of 
his  hands  behind  him,  and  advanced  towards  defendant, 
when  the  shooting  shortly  afterwards  commenced,  but 
which  the  state's  witnesses  were  unable  to  describe  any 
further  than  as  stated,  because  they  ran. 

The  defendant's  witnesses  testify  that  as  deceased 
advanced  towards  defendant  he  (deceased)  pulled  his 
pistol  from  his  pocket,  and  that  just  as  he  did  so  de- 
fendant, upon  saying,  "Don't  do  that,"  pulled  his  own 
pistol  and  commenced  to  fire  at  deceased,  inflicting  upon 
him,  in  front,  four  wounds,  which  produced  his  immedi- 
ate death — one  in  the  left  chest,  one  in  the  right  arm, 
one  in  the  left  arm,  and  one  in  the  leg.  The  deceased's 
pistol,  which  was  found*  three  or  four  feet  from  him  after 
he  fell,  had  not  been  fired  at  all. 

The  defendant  earnestly  insisted  that  the  trial  court 
committed  prejudicial  error  in  permitting  the  state, 
over  the  objection  and  exception  of  defendant,  to  show 
that  deceased  was  a  police  officer  and  was  on  his  beat 
at  the  time  of  the  difficulty. 

"Whatever  tends  to  shed  light  on  the  main  inquiry, 
and  does  not  withdraw  attention  from  such  main  in- 
quiry by  obtruding  upon  the  minds  of  the  jury  matters 
which  are  foreign  or  of  questionable  pertinency,  is,  as 

7— 1« 
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a  general  rule,  admissible  evidence." — Gafford  v.  State, 
122  Ala.  62,  25  South.  10. 

As  shedding  light  upon  the  main  inquiry  in  the  case 
at  bar,  which  was  as  to  whether  the  deceased  first  drew 
a  pistol,  or,  if  he  did  do  so,  whether  it  was  done  with 
the  mamfest  purpose  of  committing  an  immediate  dead- 
ly assault  upon  the  defendant,  we  think  it  was  entirely 
competent  for  the  state  to  prove,  in  connection  with 
the  other  facts,  before  detailed,  as  to  the  circumstances 
under  which  and  how  the  difficulty  arose,  and  in  con- 
nection with  the  further  fact  that  deceased's  pistol  was 
not  fired  at  all,  that  deceased  was  a  policeman  engaged 
as  such  on  his  beat  at  the  time. — Perry  v.  State,  8  Ala. 
App.  7,  62  South.  392. 

(2)  What  was  deceased's  purpose  and  motive  in 
drawing  his  pistol,  even  assuming  that  he  drew  it  before 
defendant  did  his?  Was  it  his  purpose  to  instantly  shoot, 
without  further  cause  or  provocation,  the  defendant, 
who  had  done  nothing  more,  he  claims,  than  question 
deceased's  judgment  as  to  the  drunkenness  of  defendant's 
companion,  or  was  it  deceased's  purpose — having  inter- 
preted that  questioning  of  his  judgment  by  defendant  as 
indicating  a  disposition  on  the  part  of  the  defendant 
to  resent  the  imputation  upon  his  (defendant's)  com- 
panion and  to  raise  a  difficulty — to  prevent  such  a  diffi- 
culty by  drawing  his  pistol  and  thereby  showing  to  de- 
fendant and  his  companion  that  he  (deceased)  was  arm- 
ed and  in  a  position  to  enforce  his  authority  as  an  offi- 
cer and  could  not  be  deterred  therefrom?  Defendant 
had  no  right  to  shoot  deceased,  although  the  latter  first 
drew  his  pistol,  unless  deceased's  purpose  in  so  draw- 
ing his  pistol  was  manifestly  felonious — ^that  is,  unless 
manifestly  his  purpose  was  to  shoot  defendant,  or  would 
have  appeared  so  to  a  reasonable  man  circumstanced  as 
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was  defendant. — Harold  v.  Staiey  12  Ala.  App.  74,  67 
South.  761,  and  cases  there  discussed. 

In  determining  this  question  the  jury  had  a  right  to 
know  what  the  defendant  knew  at  the  time,  and  that  was 
that  deceased  was  a  police  officer,  charged  with  the  duty 
of  enforcing  peace  and  good  order,  and  that  he  was 
engaged  in  such  duty  when  he  suggested  to  defendant's 
companion  that  he  was  drunk  and  had  better  go  home 
to  avoid  a  necessity  for  his  arrest,  which  would  likely 
arise  if  he  did  not  go  home.  Could  the  jury  fairly  de- 
termine deceased's  motives  and  purposes  in  drawing 
his  pistol  first,  if  he  did  so;  or  could  the  jury  fairly 
determine  how  the  defendant  at  the  time  honestly  view- 
ed that  act — whether  as  intended  as  a  felonious  as- 
sault, or  merely  as  a  precaution  to  prevent  a  breach 
of  the  peace  by  defendant — without  knowing,  in  .con- 
nection with  the  other  facts  and  circumstances,  what 
defendant  knew,  and  that  was  that  4^eased  was  a  police 
officer,  and  in  and  about  his  duties  at  the  time?  Did  de- 
fendant honestly  believe  that  deceased,  in  drawing  his 
pistol,  intended  immediately  to  slay  him,  the  defendant, 
and  would  do  so  then  and  there,  or  would  do  him  great 
bodily  harm,  unless  defendant  acted  promptly  and  killed 
deceased,  or  did  defendant,  not  believing  himself  to  be 
in  such  danger,  merely  seize  upon  the  fact  that  deceased 
had  drawn  his  pistol  as  a  pretext  for  killing  deceased? 
— Judge  1?.  State^  58  Ala.  406.  These  were  inquiries 
vital  to  the  case,  and  the  evidence  mentioned  sheds  light 
upon  that  issue,  furnishing  aid  in  the  interpretation, 
not  only  of  the  motives  of  deceased,  but  of  the  belief  of 
defendant  at  the  time. 

The  principles  announced  in  the  Oafford  Case^  supra, 
in  the  Rigell  Case,  8  Ala.  App.  46,  62  South.  977,  the 
Harold  Case,  9upray  and  the  Perry  Case,  supra,  demon- 
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strates  the  correctness  of  our  conclusion  that  the  court 
did  not  err  in  the  admission  of  the  evidence.  Further- 
more, what  was  said  by  our  Supreme  Court  in  Johnson 
V,  Stcute,  102  Ala.  1,  16  South.  99,  is  directly  applicable 
and  upholds  the  ruling,  to  wit:  "Presented  as  this  is- 
sue was — in  fact,  in  every  conceivable  case,  in  which  it 
becomes  material  to  ascertain  the  matter  of  bringing 
on  a  diflSculty — the  position,  occupation^  conduct,  and 
manner  of  the  respective  parties  at  the  time  the  quar- 
rel had  its  inception  are  pertinent  circumstances  to  be 
weighed  in  determining  who  was  the  aggressor.  They 
shed  light  on  what  was  done,  and  are  incidents  of  the 
main  fact." 

(3)  The  defendant  introduced  as  a  witness  one  Bascum 
Smith,  who,  after  testifying  that  he  w^as  an  eyewitness 
to  the  diflSculty  and  killing,  and  after  describing  it, 
was  asked  by  the  state  on  cross-examination  if  he,  the 
witness,  had  not,  shortly  after  the  homicide,  and  near 
the  scene  thereof,  and  before  this  trial,  made  a  state- 
ment to  one  Sullivan  and  to  the  chief  of  police  of  the 
city  of  Tuscaloosa,  who  were  investigating  the  crime, 
that  he,  the  witness,  did  not  see  the  difficulty  or  the  kill- 
ing. The  witness  replied  that  he  did  make  such  state- 
ment. On  redirect  examination,  the  defendant's  coun- 
sel asked  the  witness  why  he  made  that  statement,  which 
statement,  as  seen,  was  contradictory  to  what  the  wit 
ness  swore  on  this  trial.  The  court  sustained  an  objec- 
tion by  the  solicitor  to  the  question  and  declined  to  per- 
mit the  witness  to  answer  it.  The  defendant's  counsel 
then  stated  to  the  court  that  it  was  their  purpose  in 
asking  the  question  to  show  by  the  witness  that  his  rea- 
son or  motive  in  making  that  statement  to  the  investigat- 
ing officers  was  to  conceal  the  fact  that  he  had  seen  the 
killing,  and  thereby  avoid  beiiig  summoned  as  a  witness 
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in  the  case,  which  he  did  not  wish  to  be.  Speaking  to 
a  similar  proposition,  involving  the  same  principle  as 
here,  our  Supreme  Court,  in  the  case  of  Johnson  v. 
Stoite,  102  Ala.  1,  16  South.  99,  on  rehearing,  have  said : 
"In  our  former  opinion  we  held  that  the  court  committed 
no  error  in  ruling  that  the  witness  McCoy  could  not  be 
allowed,  on  rebutting  examination  by  defendant,  whose 
witness  he  was,  to  explain  his  motive  in  telling  the  state's 
witness,  Hamilton,  that  he  knew  nothing  about  the  mat- 
ter. According  to  our  repeated  rulings  it  is  certainly 
well  settled  that  witnesses  are  not  permitted  to  testify 
to  their  motives,  belief,  or  intentions,  when  secret  or 
uncommunicated,  such  motives  and  intentions,  when 
relevant,  being  for  the  determination  of  the  jury;  and 
it  is  not  our  purpose  to  question  this  rule,  now  too 
well  settled  to  be  disturbed.  To  have  admitted  this 
evidence  would  not,  however,  have  infringed  the  rule. 
The  witness,  on  his  cross-examination  by  the  state,  con- 
ducted with  the  view  of  impeaching  him,  had,  as  we 
have  seen,  made  an  answer  to  the  question,  which,  un- 
explained, tended  to  throw  discredit  on  his  evidence. 
To  refuse  to  allow  him,  under  such  circumstances,  to  ex- 
plain his  motive  in  making  the  statement,  would  violate 
well-established  rules.  Mr.  Greenleaf  says:  'Common 
justice  requires  that,  first  calling  his  attention  to  the 
subject,  he  should  have  an  opportunity  to  recollect  the 
facts,  and,  if  necessary,  to  correct  the  statements  al- 
ready given,  as  well  as  by  a  re-examination  to  explain 
the  nature,  circumstances,  meaning,  and  design  of  what 
he  is  proved  elsewhere  to  have  said  f  and,  as  the  author 
says,  he  may  be  asked  the  motive  by  which  he  was  in- 
duced to  use  such  expression. — 1  Greenl.  Ev.  §§  462,  467, 
And,  touching  the  same  principle,  this  court  has  hereto- 
fore held  that  he  may  be  asked  what  induced  him  to  give 
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to  the  person  to  whom  he  made  the  communication  the 
account  of  it  which  on  cross-examination  he  admitted 
he  gave. — Campbell  v.  State^  23  Ala.  76 ;  Letvis  v.  Post, 
1  Ala.  69 ;  2  Russ.  Crimes,  937.  We  must  hold,  therefore, 
that  the  court  below  errer  in  excluding  this  evidence." 

See,  also,  Anderson  v.  State,  104  Ala.  83,  87  16  South. 
108;  Henri/  v.  State,  107  Ala.  22,  19  South.  23;  Wil- 
liams  V.  State,  123  Ala.  39,  26  South.  521,  and  cases 
there  cited. 

It  is  apparent,  therefore,  that  the  lower  court,  was 
in  error,  prejudicial  to  defendant,  in  not  permitting 
the  question  and  answer  mentioned,  as  well  as  in  not 
permitting  the  witness  to  explain  why  he,  after  leaving 
the  scene  of  the  homicide,  asked  one  Thweat  where  the 
shooting  was. 

•  (4,  5)  Written  charge  numbered  3,  given  by  the 
court  at  the  instance  of  the  state,  correctly  asserts  the 
law  as  to  self-defense.  It  was  not  faulty,  as  contended, 
because  of  its  failure  to  go  further  and  state,  as  is  in- 
sisted it  should  have  stated,  in  effect,  as  follows:  "But 
if  the  jury  has  a  reasonable  doubt  of  defendant's  guilt, 
they  must  acquit  defendant.'^ 

The  court,  in  the  charge,  was  not  dealing  with  the 
subject  of  proof  required  to  convict  or  to  establish  self- 
defense,  but  only  with  the  elements  of  self-defense, 
which  are  correctly  stated  as  applicable  to  certain  ten- 
dencies of  the  evidence. — IMayf.  Dig.  807,  §  8. 

(6,  7)  Written  charge  B,  requested  by  defendant, 
was  properly  refused.  It  was  for  the  jury  to  say,  un- 
der the  facts  and  circumstances  of  this  case,  whether 
the  drawing  of  his  pistol  by  deceased  amounted  to  an 
overt  act,  even  if  deceased  drew  his  pistol  first,  and  cer- 
tainly, if  he  drew  it  only  after  defendant  drew  his  and 
commenced  to  shoot,  the  drawing  was  not  an  overt  or 
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offensive  act  but  a  defensive  one.  Though  some^f  the 
witnesses  say  that  deceased  drew  his  pistol  first,  there 
are  some  facts  and  circumstances  which  afford  a  con- 
trary inference,  making  it  a  question  for  the  jury  as 
to  which  of  the  parties  first  drew  a  weapon. 

(8)  Charge  3,  refused  to  defendant,  is  covered  by 
given  charges  A2  and  A3. 

(9,  10)  Charges  5  and  13,  refused  to  defendant,  are 
similar,  and  were  each  properly  refused  because  involved, 
confusing,  and  misleading,  as  well  as  incorrectly  stat- 
ing the  law.  The  burden  is  not  on  the  defendant,  as 
the  charges  seem  to  assume,  to  prove,  as  essential  to 
self-defense,  freedom  from  fault  in  bringing  on  the  diffi- 
culty, but  is  upon  him,  when  the  state  shows  an  inten- 
tional killing,  to  prove  a  pressing  necessity  for  taking 
the  life  of  deceased  and  an  inability  to  retreat  without 
increasing  his  danger;  then  it  is  shifted  to  the  state, 
if  it  would  avoid  the  legal  effect  of  defendant's  proof, 
to  show  that  defendant  was  at  fault  in  bringing  on  the 
difficulty.— 1  Mayf.  Dig.  810,  §  16. 

(11,  12)  Refused  charges  6  and  15  were  argumenta- 
tive.—1  Mayf.  Dig.  173,  §  18;  6  Mayf.  Dig.  Ill,  §  18. 

( 13 )  Charges  7  and  16  are  defective,  if  not  for  other 
reasons,  in  failing  to  set  out  the  elements  of  self-defense, 
and  in  thereby  referring  questions  of  law  to  the  jury. — 
5  Mayf.  Dig.  131,  §  25. 

For  the  error  of  the  court  in  its  rulings  on  the  evi- 
dence, as  before  pointed  out,  the  judgment  must  be 
reversed,  which  is  accordingly  done. 

Reversed  and  remanded. 
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Wood  V.  The  State. 

Murder. 

(Decided  June  8,  1915.    69  South.  349.) 

Appeal  and  Error;  Escape;  Dismissal. — ^Where  defendant  pend- 
ing the  appeal  escapes  from  custody  and  becomes  a  fugitive  from 
justice,  his  appeal  will  not  be  entertained. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  James  A.  Bilbro. 
M.  C.  Wood  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.    Appeal  dismissed. 

George  A.  Glenn,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— The  defendant  was,  on  the  26th  day  of 
February,  1915,  convicted  of  murder  in  the  second  de- 
gree, and  on  the  9th  day  of  March  filed  statement  of 
appeal  under  rule  43,  Supreme  and  Appellate  Court 
Practice,  adopted  June,  23,  1913  (175  Ala.  xx,  61  South, 
viii),  and  a  certificate  of  appeal  was  duly  filed  with 
the  clerk  of  this  court  May  31,  1915. 

It  is  now  shown  that  the  defendant  has  escaped  jail 
and  is  a  fugitive  from  justice,  and,  further,  that  the 
appellant  failed  to  present  a  bill  of  exceptions  to  the 
trial  judge  within  the  time  allowed  by  law  for  present- 
ing such  bill,  and  the  time  has  expired.  It  is  ordered 
that  the  motion  of  the  Attorney  General  to  dismiss 
the  appeal  be  granted,  and  the  appeal  is  dismissed  for 
want  of  prosecution. 

Appeal  dismissed. 
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Roden  v.  The  State. 

Murder. 

(Decided  June  3,  1915.     60  South.  3(56.) 

1.  Indictment  and  Information ;  Matters  Included. — An  hidlctnient 
which  charges  murder  in  the  second  degree  embraces  also  the  charges 
of  manslaughter  in  both  degrees. 

2.  Homicide:  Verdict. — A  verdict  in  the  following  language.  **We, 
the  Jury,  find  the  defendant  guilty  of  manslaughter  in  the  first  degree, 
and  we  fix  his  punishment  at  seven  years  in  the  penitentiary."  is 
sufficiently  specific,  and  the  words  "as  charged  in  the  indictment" 
are  non-essential. 

3.  Trial;  Reception  of  Evidence;  Objeetion. — Where  no  objection 
was  made  to  the  question  calling  for  the  answer,  the  court  may  prop- 
erly refuse  to  exclude  the  answer. 

4.  Witnesses;  Bias;  Cross. — Although  a  witness  for  the  state  ad- 
mitted his  ill  will  towards  defendant,  and  that  he  had  a  grievance 
justifying  his  ill  will,  it  was  not  error  to  exclude  a  statement  by  the 
wi tress  that  he  might  have  shot  defendant  if  he  had  gotten  back, 
since  it  was  only  a  speculation  as  to  what  the  witness  might  have 
done. 

5.  Same;  Impeaehmcnt. — ^The  feeling  of  a  state  witness  toward 
defendant  may  be  inquired  about,  and  on  cross-examination  the 
defendant  may  bring  out  prior  acts  and  declarations  showing  hostil- 
ity, but  may  not  go  into  the  particulars  of  the  transaction. 

6.  Same. — Where  a  witness  testified  that  she  did  not  like  the 
defendant  and  had  not  liked  him  for  a  good  while,  and  that  she  fell 
out  with  him  about  four  months  ago,  a  question  to  lier.  "What  for?" 
was  properly  sustained  as  calling  for  particulars  of  the  matters 
causing  the  ill  will. 

7.  Evidence;  Expert;  Opinion. — The  opinions  of  a  medical  expert 
are  not  admissible  to  show^  the  position  of  the  injured  person  at  the 
time  of  the  infliction  of  the  wound. 

8.  Homicide;  Evidence. — The  position  of  the  arm  of  defendant  at 
the  time  a  wound  was  inflicted  on  him  is  material,  and  the  subject 
of  proof  by  positive  testimony  of  an  eye  witness  to  the  killing,  or  by 
inference  from  pliysical  fact,  but  may  not  be  shown  by  the  opinion 
of  a  medical  expert. 

9.  Trial;  Objection  to  Evidence;  Sufficiency. — An  objection  to  a 
question  that  it  is  illegal,  inadmissible  and  incompetent,  is  a  general 
objection,  and  does  not  raise  the  question  of  the  inadmissibility  of 
medical  opinions,  and  it  was  not  error  to  overrule  it. 

10.  Witnesses;  Shotting;  Cross-Examination . — Where  a  showing  is 
made  for  an  absent  witness,  presented  to  state's  counsel,  and  admitted 
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as  such,  it  becomes  a  court  paper,  and  the  state's  counsel  may  use  it 
on  the  cross-examination  of  the  witness  subsequently  appearing. 

11.  Same. — In  the  absence  of  evidence  that  defendant  practiced  a 
fraud  on  the  court  in  an  attempt  to  further  his  defense  by  a  false 
statement  of  fact  to  be  used  as  evidence  in  his  behalf,  a  showing  made 
for  an  absent  witness  is  not  admissible  in  evidence  where  the  witness 
subsequently  appears. 

12.  Homicide;  Evidence;  Threats. — ^Where  the  difficulty  between 
the  defendant  and  deceased  and  his  son  occurred  Just  after  deceased 
and  his  son  had  left  a  church,  the  fact  that  defendant  went  to  the 
church  armed  with  a  pistol,  and  tlireatened  to  kiU  deceased,  was 
material  to  show  intent  at  the  moment  of  the  killing. 

13.  Witnesfies;  Impeachment;  Character. — ^Where  defendant  offers 
himself  as  a  witness  in  his  own  behalf,  the  state  may  show  his  gen- 
eral bad  character,  and  if  defendant  on  cross-examination  elicits  the 
facts  that  his  character  was  bad  for  being  a  rowdy,  drinking,  boot- 
legging, rough  boy,  and  for  fighting,  shooting  and  raising  a  fuss,  and 
always  in  trouble,  he  cannot  have  the  evidence  excluded. 

14.  Trial;  Argument  of  Counsel. — ^Where  the  evidence  for  the  state 
showed  that  defendant  provoked  the  difficulty,  and  without  justifica- 
tion shot  deceased,  and  the  testimony  for  defendant  tended  to  show 
that  he  shot  in  self-defense,  and  that  while  at  close  range  he  fired 
the  shot,  and  that  the  ball  entered  deceased's  body  and  passed 
through  it  causing  instant  death,  the  argument  of  the  state's  counsel 
that  it  was  a  fixed  fact  that  a  bullet  for  a  certain  distance  wobbles, 
and  that  decedent's  clothes  would  have  been  set  on  fire,  was  not 
Justified  by  the  evidence,  although  a  statement  that  there  had  never 
been  a  pistol  made  that  would  fire  a  shot  through  a  human  body  when 
fired  within  close  range,  might  be  drawn  from  the  evidence. 

15.  Charge  of  Court;  Argumentative. — A  charge  asserting  that  the 
Jury  has  the  right  to  look  at  the  interest,  bias  and  kinship  of  any  of 
state's  witnesses  with  decedent,  if  any,  is  in  form  an  argument  and 
properly  refusedl 

16.  Same;  Effect  of  Evidence. — ^The  court  is  never  required  to  give 
charges  asserting  that  there  Is  or  is  not  evidence  of  certain  facts  in 
the  case. 

17.  Same;  Argumentatire. — A  charge  which  does  not  assert  a  prin- 
ciple of  law,  and  is  a  mere  argument  may  be  refused  without  error. 

18.  Homicide;  Self-Defense ;  Elements. — A  defendant  is  not  entitled 
to  an  acquittal  of  murder  because  of  reasonable  doubt  as  to  the  ele- 
ments of  self-defense,  unless  such  reasonable  doubt  exists  after  the 
Jury  has  considered  all  the  evidence:  and  while  It  may  arise  out  of 
parts  of  the  evidence,  it  must  exist  in  the  face  of  all  the  evidence. 

19.  Charge  of  Court;  Reasonable  Doubt. — A  charge  that  where  there 
is  one  single  fact  proven  which  is  inconsistent  with  defendant's  guilt, 
this  is  sufficient  to  raise  a  reasonable  doubt,  and  if  from  such  con- 
sideration of  the  evidence  the  jury  have  a  reasonable  doubt  of  his 
guilt,  they  must  acquit.  Is  properly  refused. 

20.  Same. — A  charge  asserting  that  if  any  or  all  of  the  witnesses 
for  the  state  have  exhibited  or  admitted  bias,  prejudice,  anger  or 
ill  will  against  defendant,  or  if  from  the  evidence  in  this  case  the 
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Jury  iGlnd  such  bias,  prejudice,  anger  or  111  will,  and  if  these  things, 
whoi  considered  in  connection  with  all  the  other  evidence  in  the  case, 
create  a  reasonable  doubt  of  defendant's  guilt,  he  should  be  acquitted, 
is  proper  and  its  refusal  error. 

21.  Same;  Covered  hy  Those  Oiren. — It  is  not  error  to  refuse  charges 
substantially  covered  by  written  charges  given. 

22.  Same;  ArguTnentative, — ^A  charge  asserting  that  the  Jury  have  a 
right  to  look  at  any  conflict  in  the  testimony  of  the  state's  witnesses, 
and  to  consider  the  manner  in  which  they  gave  their  testimony,  and 
in  the  light  of  their  interest  in  the  verdict,  is  argumentative. 

23.  Same;  Ignoring  Evidence, — ^A  charge  that  if  the  Jury  has  a  rea- 
sonable doubt  of  the  guilt  of  defendant  arising  out  of  any  part  of  the 
evidence,  they  must  acquit,  pretermits  a  consideration  of  all  of  the 
evidence,  and  may  be  properly  refused. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Buck  Boden  was  convicted  of  manslaughter^  and  he 
appeals.  Reversed  and  remanded. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  to  the  defendant:  "(A) 
You  have  a  right  to  look  at  the  interest,  bias,  kinship 
with  the  deceased,  if  any,  of  the  state's  witnesses. 

"(B)  There  is  evidence  before  you  tending  to  show 
that  the  deceased  did  strike  the  defendant. 

"(C)  The  evidence  tends  to  show  that  the  deceased 
did  strike  the  defendant  with  knucks. 

"(D)  If  the  defendant  was  not  going  down  the  road 
for  the  purpose  of  bringing  on  a  fight  or  difficulty  or 
making  an  assault  upon  the  Martins,  or  some  of  them, 
then  his  presence  on  the  public  road  on  the  occasion  in 
question. 

"(E)  The  burden  of  proof  on  the  defendant  as  self- 
defense,  or  the  elements  of  self-defense,  known  as  dan- 
ger or  peril,  and  want  of  reasonable  mode  of  escape, 
only  requires  that  he  offer  evidence  enough  on  these 
two  propositions  to  raise  in  your  minds  a  reasonable 
doubt  as  to  whether  they  were  present. 
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"(F)  If  there  is  one  single  fact  proven  to  the  satis- 
faction of  the  jury  which  is  inconsistent  with  defend- 
ant's guilt,  this  is  sufficient  to  raise  a  reasonable  doubt, 
and  if  from  such  consideration  of  the  evidence,  the 
jury  have  a  reasonable  doubt  of  the  defendant's  guilt, 
they  should  acquit." 

"(H)  If  any  or  all  of  the  witnesses  for  the  state 
have  exhibited  or  admitted  bias,  prejudice,  anger,  or 
ill  will  against  the  defendant,  or  from  all  the  evidence 
in  the  case  you  find  such  bias,  prejudice,  anger,  or  ill 
will  on  the  part  of  all  or  any  of  the  state's  witnesses, 
and  if  these  things,  when  considered  by  you  in  connec- 
tion with  all  of  the  other  evidence  in  the  ^ase,  create 
in  your  minds  a  reasonable  doubt  of  defendant's  guilt, 
you  should  acquit. 

"  ( I )  You  have  a  right  to  look  at  the  conflict,  if  any 
exists  in  the  testimony  of  the  state's  witnesses,  and  to 
consider  the  manner  in  which  they  gave  their  testi- 
mony, and  in  the  light  of  the  interest  they  have  in  a 
verdict  in  this  case. 

"(J)  If  you  have  a  reasonable  doubt  of  the  guilt  of 
the  defendant,  arising  out  of  any  part  of  the  testimony, 
you  should  acquit." 

John  A.  Lusk  &  Sons^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1)  The  indictment  contains  but  a 
single  count,  charging  the  offense  of  murder  in  the  sec- 
ond degree  and  embracing  the  charge  of  manslaughter 
in  both  degreeH.—Stohall  i\  State,  116  Ala.  454,  23 
South.  162. 
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(2)  The  form  of  the  verdict  returned  by  the  jury 
was: 

"We,  the  jury,  find  the  defendant  guilty  of  manslaugh- 
ter in  the  first  degree,  and  fix  his  punishment  at  seven 
years  in  the  penitentiary." 

This  verdict  was  sufficiently  specific  and  in  proper 
form,  and  the  words  interlined  in  the  verdict  by  the 
trial  judge  by  consent  of  the  defendant  may  be  treated 
as  surplusage.  The  verdict  must  be  referred  to  the  in- 
dictment, and  the  words  "as  charged  in  the  indictment" 
are  nonessential. — McDonald  v.  State,  118  Ala.  672,  23 
South.  637;  Washmgtoti  r.  State,  117  Ala,  30,  23  South. 
697 ;  Watkins  v.  State,  133  Ala.  88,  32  South.  637 ;  Dur^ 
rett  V.  State,  133  Ala.  119,  32  South.  234. 

(3,  4)  The  court,  without  violating  any  rule  of  evi- 
dence or  practice,  could  have  overruled  the  motion  of  the 
solicitor  to  exclude  the  statement  made  by  the  witness 
Frank  Martin  on  cross-examination  in  response  to  ques- 
tions asked  by  the  defendant's  counsel,  to  wit,  "I  might 
have  shot  him  if  I  had  got  back  down  there,"  for  the 
reason  that  no  objection  was  made  to  the  question  call- 
ing for  the  statement. — Dowling  v.  State,  151  Ala.  131, 
44  South.  403.  However,  it  was  not  error  for  the  court 
to  exclude  the  statement,  which  was  nothing  more  than 
the  speculation  of  the  witness  at  the  time  he  was  testi- 
fying as  to  what  he  might  have  done  if  different  condi- 
tions had  existed  at  the  time  of  the  difficulty,  and  was 
wholly  immaterial.  The  witness  admitted  that  his  feel- 
ings toward  the  defendant  were  not  good,  and  stated 
that  he  had  a  grievance  that  justified  his  ill  will  towards 
the  defendant.  The  state  of  feelings  of  a  witness  for 
the  prosecution  towards  the  defendant  is  a  legitimate 
subject  of  inquiry,  and  it  is  permissible,  on  cross-exam- 
ination, to  bring  out  the  previous  acts  and  declarations 
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tending  to  show  hostility. — McHurgh  v.  State,  79  Ala. 
43 ;  Piricher  v.  State,  58  Ala.  215.  But  it  is  not  permiss- 
ible for  the  witness  to  state  matters  of  speculation  as  to 
what  might  have  occurred  under  diflferent  conditions, 
or  if  certain  things  had  transpired,  for  the  purpose 
of  showing  bias.  Mere  speculation,  like  emotions  and 
passions,  is  not  a  physical  entity  that  is  susceptible  of 
proof  as  such. — Carney  v.  Staie,  79  Ala.  14;  Thornton 
V.  State,  113  Ala.  47,  21  South.  356,  59  Am.  St.  Rep.  97. 

(5)  While  it  is  permissible  to  show  ill  will  of  a 
witness  toward  the  accused,  it  is  not  permissible  to  go 
into  the  particulars  of  the  transaction  causing  such 
hostile  feeling.  The  only  fact  that  is  material  in  this 
respect  is  the  state  of  feeling  of  the  witnesses  toward 
the  accused,  and  whether  or  not  his  testimony  is  biased 
thereby,  and  the  cause  engendering  the  hostile  feeling, 
or  whether  there  is  any  basis  for  such  hostility,  is  whol- 
ly immaterial. 

(6)  While  a  question  eliciting  testimony  as  to  the 
state  of  feelings  of  the  witness  towards  the  accused 
is  not  objectionable  because  it  refers  to  some  particular 
transaction,  such  as  the  question  held  proper  in  Sf<m- 
f(yrd  V.  Sta^e,  143  Ala.  83,  39  South.  370,  "Is  it  not  a 
fact  that  you  and  Sanford  are  unfriendly  on  account 
of  a  whisky  bill  that  you  owe?"  it  is  not  permissible  to 
inquire  into  the  particulars  of  the  transaction,  and 
questions  not  embodying  an  inquiry  as  to  the  state  of 
feelings  of  the  witness  are  improper. — Moore  v.  State, 
10  Ala,  App.  179,  64  South.  520.  Therefore  the  court 
did  not  err  in  sustaining  the  objection  of  the  solicitor 
to  the  question.  "What  about?"  asked  the  witness  Hat- 
tie  Sims,  after  she  had  testified,  "I  don't  like  the  defend- 
ant and  have  not  for  a  good  while.  I  fell  out  with  him 
about  four  months  ago." 
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(7-9)  As  held  in  Riffell  v.  State,  8  Ala.  App.  55,  62 
South.  977,  the  opinions  or  conclusions  of  a  medical  ex- 
pert are  not  permissible  to  show  the  position  of  the  in- 
jured person  at  the  time  the  wound  was  inflicted. — Mc- 
Kee  V.  State,  82  Ala.  37,  2  South.  451.  Yet  the  position 
of  the  defendant's  arm  at  the  time  the  wound  was  inflict- 
ed on  him  was  a  pertinent  and  material  fact  and  the 
subject  of  proof  by  the  positive  testimony  of  an  eyewit- 
ness, or  by  inference  from  physical  facts,  which  it  was 
the  province  of  the  jury  to  draw,  and,  if  the  objection 
that  the  question  propounded  to  Dr.  Thomason  as  to 
the  position  of  the  defendant's  arm  at  the  time  the 
wound  was  inflicted  called  for  a  conclusion  or  opinion 
of  the  witness  had  been  ui^ed,  it  would  have  been  the 
defendant's  right  to  have  it  sustained;  but  the  objec- 
tion assigned  that  the  question  calls  for  illegal,  inadmissi- 
ble, and  incompetent  evidence  is  a  general  objection,  and 
does  not  present  the  question,  and  the  court  did  not 
err  in  overruling  the  objection. — Reid  v.  State,  168  Ala. 
123,  53  South.  254 ;  Johnston  v.  Johnston,  174  Ala.  225, 
57  South.  450;  Coghill  v.  Kennedy,  119  Ala.  641,  24 
South.  459;  Steiner  v.  Tranum,  98  Ala.  315,  13  South. 
365. 

(10,  11)  The  showing  made  for  the  absent  witness, 
when  it  was  presented  tcr  the  solicitor  and  admitted  by 
him  as  a  showing,  became  a  court  paper,  and  the  solic- 
itor had  a  right  to  use  it  in  conducting  the  cross-exam- 
ination of  the  witness  for  whom  the  showing  was  made. 
The  showing  itself,  in  the  absence  of  evidence  that  the 
defendant  had  practiced  a  fraud  upon  the  court  in  an 
attempt  to  further  his  defense  by  a  false  statement  of 
facts  to  be  used  as  evidence  in  his  behalf,  was  not  ad- 
missible in  evidence. — Brown  v.  State,  142  Ala.  293,  38 
South.  268.   The  contents  of  the  showing  were  not  dis- 
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closed  to  the  jury,  and  for  aU  this  record  shows,  what 
was  set  out  in  the  showing  was  not  in  conflict  with  the 
testimony  given  by  the  witness,  and  we  discover  noth- 
ing improper  or  prejudicial  to  the  defendant's  rights 
in  the  ruling  of  the  court  on  this  matter. 

(12)  The  deceased  and  his  son  attended  church  serv- 
ices at  "Baker's  Chapel,"  and  the  difficulty  between  the 
deceased  and  his  son  and  the  defendant  occurred  just 
after  they  left  the  church,  and  the  fact  that  the  defend- 
ant went  to  the  church  armed  with  the  pistol  that  he 
used  in  accomplishing  the  death  of  the  deceased,  in  con- 
nection with  the  threat,  "I  am  going  to  kill  the  last 
God  damn  Martin  along  the  road,"  was  material  on  the 
question  of  his  intent  at  the  moment  of  using  the  -wea- 
pon.---^Latigh4im  v.  State^  infra,  68  South.  504;  Heti' 
son  V,  State,  114  Ala.  28,  22  South.  127. 

(13)  After  a  defendant  has  testified  as  a  witness  in 
his  behalf,  the  state  has  a  right  to  offer  testimony  show- 
ing his  general  bad  character,  for  the  purpose  of  impeach- 
ing  his  credibility. — McConnell  v.  State,  infra,  69  South. 
333 ;  Bi/ers  v.  State,  105  Ala.  31,  16  South.  716 ;  Cox  v. 
State,  162  Ala.  66,  50  South.  398;  Suoeatt  v.  State,  156 
Ala.  85,  47  South.  194.  The  fact  that  the  defendant,  on 
cross-examination  of  these  witnesses,  elicited  testimony, 
showing  that  the  defendant's  character  was  bad  for  be- 
ing "a  rowdy,"  "drinking,"  "bootlegging,"'  "a  rough 
boy,"  "being  drunk  a  good  deal,"  and  "for  fighting, 
shooting,  and  raising  fuss  and  always  in  trouble,"  did 
not  entitle  the  defendant  to  have  the  evidence  of  defend- 
ant's "general  bad  character"  excluded,  or  to  have  the 
evidence  of  the  witnesses  given  in  response  to  the  de- 
fendant's cross-examination  excluded. 

(14)  The  evidence  on  the  part  of  the  state  tended 
to  show  that  the  defendant  provoked  the  difficulty  by 
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engaging  in  an  angry  scuffle  with  Frank  Martin,  and 
without  justification  shot  the  elder  Martin  just  as  he 
turned  towards  the  defendant  and  Frank,  while  that 
offered  by  the  defendant  tended  to  show  that  he  was  at- 
tacked by  the  Martins,  and  after  the  deceased  had 
knocked  defendant  down,  and  Lon  Martin  had  shot  the 
defendant,  severely  wounding  him,  the  elder  Martin  ap- 
proached the  defendant  in  a  threatening  manner  and 
while  at  close  range  defendant  shot  him,  the  ball  en- 
tering deceased's  body  3  inches  above,  and  2%  inches 
to  the  right  of,  the  left  nipple,  passing  through  the  body 
and  making  its  exit  on  the  right  side  at  the  inner  border 
of  the  shoulder  blade,  ranging  slightly  downward,  and 
causing  his  death  instantly.  Among  other  statements 
made  by  the  prosecuting  attorney  in  his  argument  to 
the  jury  were :  ( 1 )  "There  never  has  been  a  pistol  made, 
and  never  will  be  a  pistol  made,  that  would  go  through 
a  human  body,  fired  within  so  close  a  range  of  a  hu- 
man body,  as  the  testimony  of  the  defendant  indicates 
that  this  pistol  was  fired  into  that  man;**  and  (2)  "be- 
cause it  is  a  physical  fact  that  the  bullet  for  a  certain 
time  wabbles;*'  and  (3)  "in  the  next  place,  his  clothes 
would  have  been  set  on  fire." 

The  defendant  objected  to  each  of  these  statements 
separately,  and  asked  the  court  to  exclude  them  and  in- 
struct the  jury  to  disregard  them.  While  it  is  possible 
to  pronounce  the  first  assertion  as  a  mere  conclusion 
of  the  solicitor  which  he  had  a  right  to  draw  from  the 
evidence,  yet  the  other  statements  marked  (2)  and 
(3)  come  clearly  within  the  rule  prohibiting  the 
statement  of  facts  not  shown  in  evidence,  and 
there  was  no  evidence  offered  as  to  those  facts 
so  stated  by  the  solicitor.  The  court  should  have 
arrested  this  argument  and  excluded  these  statements, 

8— IS 
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and  the  refusal  to  do  so  constitutes  reversible  error,  as 
has  been  repeatedly  held. — Dunmore  v.  State,  115  Ala. 
69,  22  South.  541;  Cross  v.  State,  68  Ala.  476;  lAmg- 
ham  V.  State,  12  Ala.  App.  46,  68  South.  594;  Simon 
V.  State,  181  Ala.  90,  61  South.  801.  The  other  state- 
ments made  in  argument  to  which  objections  were  made 
by  defendant  and  overruled  by  the  court  were  within 
the  bounds  of  legitimate  argument,  and  the  rulings  of 
the  court  in  this  respect  were  correct. 

(15)  Charge  A  is  in  the  form  of  an  argument,  and 
was  properly  refused  for  that  reason.  Furthermore,  this 
charge  is  fully  covered  by  charge  17,  given  at  defend- 
ant's request. 

(16)  The  court  is  not  required  to  instruct  the  jury 
that  there  is  or  is  not  evidence  of  any  certain  fact  in 
the  case,  and  may  refuse  charges  embodying  such  in- 
structions. Charges  B  and  C  are  of  this  class,  and  were 
properly  refused. — New  ConnellsviUe  Co.  v.  Kilgore, 
162  Ala.  644,  50  South.  205 ;  Troup  v.  State,  160  Ala. 
125,  49  South.  332. 

(17)  Charge  D  is  incomplete,  and  does  not  assert  a 
principle  of  law,  and  besides  is  in  form  an  argument, 
and  was  well  refused. — Turner  v.  State,  160  Ala.  40,  49 
South.  828;  Humphries  v.  State,  2  Ala.  App.  12,  56 
South.  72 ;  Bone  v.  State,  8  Ala.  App.  59,  62  South.  455. 

(18)  Charge  E  was  well  refused.  Besides  being  in- 
volved the  proposition  stated  is  not  sound.  Before  the 
defendant  is  entitled  to  an  acquittal  because  of  a  rea- 
sonable doubt  as  to  the  elements  of  self-defense,  the  rea- 
sonable doubt  must  exist  after  the  jury  have  consid- 
ered all  the  evidence;  and,  while  it  may  arise  out  of  a 
part  of  the  evidence,  it  must  exist  in  the  face  of  all  the 
evidence. 

(19)  Charge  F  has  been  condemned. — Ex  parte  Davis, 
184  Ala.  33,  63  South.  1010. 
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(20)  The  proposition  asserted  by  charge  Q,  refused 
to  defendant,  is  covered  by  charge  17,  given  at  his  in- 
stance. 

(21)  Charge  H,  refused  to  the  defendant,  asserts  a 
correct  proposition  of  law,  and  the  error  committed  in 
its  refusal  was  not  cured  by  any  other  given  charge; 
therefore  its  refusal  was  reversible  error. — Davidson  v. 
State,  167  Ala.  68,  52  Sopth.  751,  140  Am.  St.  Rep.  17. 

(22)  Refused  charge  I  is  argumentative. 

(23)  Refused  charge  J  pretermits  a  consideration  of 
all  the  evidence,  and  was  properly  refused. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 


Terry  v.  The  State. 

Murder. 

(Decided  June  1,  1915.    60  South.  370.) 

1.  Appeal  and  Error;  Review;  Presumption. — ^Where  the  judgment 
entry  recites,  "Came  a  Jury  ♦  ♦  •  who  on  their  oaths  say,"  and 
the  record  does  not  show  to  the  contrary,  nor  that  objection  was  made 
to  the  sufficiency  of  the  oath  of  the  Jury,  It  will  be  presumed  on  ap- 
peal tnat  the  Jury  were  properly  sworn. 

2.  Same;  Harmless  Error;  Examination  of  Jurors, — ^The  state  only 
can  challenge  a  Juror  for  an  opinion  against  capital  punishment  or  a 
conviction  on  circumstantial  evidence,  and  a  defendant  is  not  preju- 
diced by  any  failure  to  examine  the  Jurors  as  to  their  opinion  on 
those  subjects. 

3.  Homicide;  Evidence;  Subsequent  Acts, — Where  defendant 
claimed  that  H.  stabbed  deceased,  and  the  state  claimed  that  defend- 
ant stabbed  deceased,  the  fact  that  defendant  put  on  overalls  between 
the  time  when  he  left  the  scene  of  the  difficulty,  and  his  return 
thereto  soon  afterward,  in  connection  with  the  other  evidence,  affords 
some  basis  for  an  inference  that  he  thereby  sought  to  conceal  incrimi- 
nating blood  stains. 

4.  Evidence;  Opinion;  Collective  Fact. — ^Where  the  question  was^ 
"Did  defendant  have  on  overalls  when  he  left?"  the  answer,  "They 
did  not  look  like  overalls,"  was  admissible  as  a  shorthand  rendering 
of  a  collective  fact 
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5.  Homicide;  Evidence;  Dying  Declaration. — Where  defendant 
stated  to  his  physician,  after  he  received  the  stab  from  whicl^  he 
died  a  few  days  later,  that  he  would  never  get  up,  and  later  stated  to 
a  friend  that  he  was  going  to  die»  a  sufficient  predicate  was  laid  for 
the  admission,  as  a  dying  declaration,  of  his  subsequent  answer  to 
the  friend  that  It  was  the  defendant  who  stabbed  him. 

6.  Same;  Evidence;  Location  of  Wound, — A  physician  testifying  as 
to  the  appearance  of  the  wounds  on  deceased,  could  indicate  on  his 
own  body  where  the  knife  struck  and  the  direction  in  which  the 
wound  went  back. 
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7.  Evidence;  Opinion;  Collective  Fact, — Where  the  question  was, 
Did  you  see  what  defendant  did  when  he  got  out  to  the  boys?"  the 

answer,  "Yes,  sir,  all  that  he  done  was  to  try  and  part  them,"  was 
admissible  as  a  shorthand  rendering  of  a  collective  fact  derived  from 
observation. 

8.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  an  an- 
swer had  in  substance  been  given  by  a  witness  immediately  afterward 
In  answer  to  another  question,  any  error  in  its  former  exclusion  was 
cured. 

9.  Same, — Where  the  state  did  not  attempt  to  show  the  flight  of 
defendant,  proof  as  to  when  defendant  was  arrested,  although  Its 
relevancy  does  not  appear,  is  not  grounds  for  reversal,  as  it  does  not 
appear  that  it  was  probably  injurious  to  defendant. 

10.  Homicide;  Evidence;  Explanation  of  Leaving. — ^Where  the  state 
had  not  attempted  to  show  flight.  It  was  not  competent  for  defendant 
to  show  that  when  he  left  the  place,  immediately  after  the  difficulty, 
he  did  so  at  the  invitation  of  friends,  it  being  undisputed  that  he 
shortly  returned. 

11.  Witnesses;  Bias. — Any  fact  tending  to  show  bias  or  partiality 
of  a  witness  for  the  party  who  called  him,  may  be  elicited  on  the 
cross-examination. 

12.  Same. — Where,  on  his  cross-examination,  the  witness  denies 
facts  showing  partiality,  witnesses  to  contradict  him,  may  be  called 
and  introduced. 

13.  Same. — ^The  proper  predicate  having  been  laid,  the  state  may 
show  that  a  witness  attempted  to  induce  the  state  witnesses  to  go 
away  and  remain  until  after  the  trial. 

14.  Appeal  and  Error;  Objection;  Waiver, — ^Where  no  objections 
were  made  to  the  questions  to  or  the  answers  of  a  witness,  defendant 
cannot  complain  that  the  state  laid  no  proper  predicate  for  showing 
by  its  witnesses  statements  by  defendant's  witnesses  contradictory 
of  their  testimony. 

15.  Charge  of  Court;  Argumentative. — A  charge  directing  the  acquit- 
tal of  a  defendant  If  the  Jury  are  not  so  convinced  by  the  evidence 
of  defendant's  guilt,  that  they  would  venture  to  act  on  that  decision 
In  a  matter  of  the  highest  concern  and  importance  to  their  own 
Interest,  is  argumentative. 

16.  Same;  Reasonable  Doubt. — It  Is  an  incorrect  exposition  of  the 
law  to  state  that  the  Jury  must  acquit  unless  the  evidence  of  defend- 
ant's guilt  is  clear,  positive  and  abiding,  fully  satisfying  their  minds 
and  consciences  that  defendant  is  guilty. 
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17.  Same;  Invading  Province  of  Jury. — A  charge  Is  Invasive  of  the 
province  of  the  jury  which  asserts  that  if  there  is  a  plausible  theory 
sustained  by  the  evidence  which  tends  to  show  that  bystanders  killed 
the  deceased,  and  another  which  tends  to  show  that  defendant  did  it» 
and  if  the  Jury  are  not  able  to  say  which  theory  is  true,  they  must 
acquit  defendant  by  accepting  the  theory  favorable  to  defendant. 

18.  Homicide;  Evidence;  Flight. — Where  defendant  claimed,  and  In- 
troduced evidence  to  support  his  claim  that  the  fatal  wound  was  inflict- 
ed by  one  H.,  without  collusion  with  defendant,  and  it  appeared  that  H. 
and  deceased  had  had  an  independent  difficulty  immediately  preced- 
ing the  difficulty  between  defendant  and  deceased,  defendant  may 
show,  as  part  of  the  res  gestse  of  the  difficulty,  that  Immediately 
afterward  H.  left  the  scene  of  the  difficulty. 

19.  Same;  Flight;  Explanation. — Although  only  the  immediate  leav- 
ing of  H.  forms  part  of  the  res  gestae  of  his  difficulty  with  deceased, 
yet  the  fact  of  his  not  returning  or  afterwards  being  seen  or  heard  of 
in  that  community,  essential  with  his  leaving  to  constitute  flight  or 
fleeing  from  justice,  may  be  shown  to  shed  light  on  and  interpret 
H.'s  motive  in  leaving;  the  defendant  having  introduced  evidence 
tending  to  show  that  in  an  Independent  difficulty  with  deceased  H. 
had  inflicted  the  fatal  wound. 

20.  Evidence;  Explanation  of  Incriminating  Ciroumstancea. — ^The 
fact  that  the  immediate  leaving  by  defendant  of  the  scene  of  the 
difficulty  w^as  oji  the  invitation  of  friends,  had  no  tendency  to  explain 
why,  when  he  returned  soon  afterwards,  he  had  overalls  on. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbargb. 

Peyton  Terry  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.   Reversed  and  remanded. 

The  facts  sufficiently  appear.  In  its  oral  charge  to 
the  jury  the  court  says :  ^^Now  as  I  said  in  my  first  in- 
struction to  you,  the  question  to  you  is,  What  are  my 
convictions,  based  upon  the  testimony  in  the  case?  Is  it 
my  judgment,  after  weighing  and  considering  all  of  the 
testimony  in  case,  that  the  defendant  is  guilty?  If  so, 
then  in  law  he  is  guilty,  and  it  would  be  your  duty  to 
return  a  verdict  of  guilt.  If  it  is  your  judgment  and 
your  conviction,  after  weighing  and  considering  all  the 
testimony  in  the  case,  and  from  every  standpoint,  that 
the  defendant  is  not  guilty,  then  your  verdict  should  be 
not  guilty.*' 

Further  charging  the  jury  orally,  the  court  said :  "The 
burden  of  proof  rests  upon  the  state  to  satisfy  you  be- 
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yond  a  reasonable  doubt  that  the  defendant  is  guilty. 
If  it  fails  to  do  that,  then  your  verdict  will  be  not  guil- 
ty. The  burden  does  not  rest  upon  the  defendant  to 
prove  that  he  is  not  guilty.  The  law  presumes  every 
man  to  be  innocent,  although  indicted,  until  his  guilt 
is  proven,  and  until  the  testimony  introduced  for  the 
purpose  of  making  out  the  charge  against  the  defendant 
reaches  that  state  that  the  jury  can  say  beyond  a  rea- 
sonable doubt,  ^we  are  satisfied  that  the  defendant  is 
guilty/  " 

The  following  charges  were  refused  to  the  defendant : 
^^  ( 1 )  Before  you  can  convict  the  defendant^  each  of  you 
must  be  satisfied  to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  defendant's  guilt,  but  that  it 
is  wholly  Inconsistent  with  every  other  rational  con- 
clusion, and  unless  each  of  you  is  so  convinced  by  the 
evidence  of  the  defendant's  guilt  that  you  would  each 
venture  to  act  upon  that  decision,  in  a  matter  of  the  high- 
est concern  and  importance  to  your  own  interest,  you 
must  find  the  defendant  not  guilty." 

Charges  9  and  10  are  similar  to  charge  1.  "(34) 
Gentlemen  of  the  jury,  you  must  acquit  the  defendant, 
unless  the  evidence  excludes  every  reasonable  supposi- 
tion but  that  of  his  guilt." 

"(39)  The  court  charges  the  jury  that  unless  the  evi- 
dence of  the  defendant's  guilt  is  clear,  positive  and  abid- 
ing, fully  satisfying  their  minds  and  consciences  that 
the  defendant  is  guilty,  then  they  must  acquit  him." 

"(11)  Where,  in  a  murder  trial,  one  plausible  theory 
sustained  by  the  evidence  tends  to  show  that  bystanders 
killed  the  deceased,  and  another  tends  to  show  that  the 
defendant  did  it,  and  the  jury  are  not  able  to  say  which 
theory  is  true,  they  must  accept  the  one  favorable  to  the 
defendant,  and  acquit  him." 
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W.  L.  Lbb,  and  B.  G.  Fabmbr^  for  appellant. 

W.  L.  Mabtin^  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— The  contention  in  appellant's  brief 
that  the  record  contains  no  order  of  court  showing  the 
appointment  of  the  special  solicitor  who  signed  the  in- 
dictment and  prosecuted  the  case  is  fully  met  by  the 
return  to  the  writ  of  certiorari,  which  sets  out  such  an 
order  that  is  in  all  things  complete. 

( 1 )  The  suggestion  that  the  record  fails  to  show  that 
the  jury  who  tried  the  case  were  sworn  is  likewise  with- 
out merit,  as  the  judgment  entry  recites:  'Thereupon 
came  a  jury  of  good  and  lawful  men,  to  wit,  A.  P.  Sin- 
quefield,  foremen,  and  11  others,  who  upon  their  oaths 
say:  'We,  the  jury,  find  the  defendant  guilty  of  man- 
slaughter in  the  first  degree,' "  etc. 

In  the  absence  of  any  disclosure  in  the  record  that 
an  objection  was  taken  in  the  court  below  during  the 
progress  of  the  trial  to  the  insufficiency  of  the  oath  that 
was  so  administered  to  the  jury,  it  will  be  presumed 
on  appeal,  when  the  record,  as  here,  shows  nothing  to 
the  contrary,  that  the  correct  oath  was  administered. 
—Code,  §  7274;  Allen's  Case,  71  Ala.  6;  Storey's  Case, 
71  Ala.  335. 

(2)  The  failure  of  the  court  to  interrogate  the  jury 
on  the  voir  dire  examination  as  to  whether  they,  or  any 
member,  had  a  *'fixed  opinion  against  capital  or  peni- 
tentiary punishment,  or  thought  that  a  conviction  should 
not  be  had  on  circumstantial  evidence,"  was  not  pre- 
judicial to  the  defendant,  and  furnishes  him  no  ground 
for  complaint,  since  the  unfavorable  attitude  of  the  jury 
on  either  of  these  matters  would  afford  cause  of  chal- 
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lenge  to  the  state  only,  and  not  to  the  defendant,  and 
which  the  state  might  waive. — Code,  §  7278;  Wesley 
V.  State,  61  Ala.  282;  Harrison  v.  State,  79  Ala.  29; 
Thayer  v.  State,  138  Ala.  49,  35  South.  406. 

(3,  4)  The  evidence  was  in  conflict  as  to  whether  the 
defendant,  or  some  other  person,  inflicted  the  knife 
wounds  on  deceased  from  which  he  died,  the  difficulty, 
in  which  several  were  engaged  and  at  which  others  were 
present,  having  taken  place  during  a  party,  and  out  in 
the  yard  in  the  dark.  A  circumstance  against  and  un- 
favorable to  the  defendant  was  the  fact,  if  it  be  a  fact, 
that  immediately  after  the  difficulty,  in  which  defend- 
ant claimed  he  took  no  part,  except  as  a  looker-on  and 
attempted  peacemaker,  he  left  and  returned  shortly  af- 
terwards in  a  change  of  clothes,  it  appearing  from  the 
evidence  for  the  state  that  defendant  did  not  have  on 
overalls  before  the  difficulty,  but  that  after  the  difficulty 
he  appeared  back  at  the  party  in  overalls.  His  change 
of  clothes  was  admissible,  in  connection  with  the  other 
evidence,  as  affording  some  basis  for  an  inference  that 
he  thereby  sought  to  conceal  blood  stains  which  would 
tend  to  incriminate  him.  In  this  connection,  the  state 
asked  one  of  its  witnesses,  "Did  defendant  have  on  over- 
alls when  he  left?"  and  the  witness  replied :  "They  did 
not  look  like  overalls."  The  court  committed  no  error 
in  overruling  defendant's  objections  to  the  question  and 
answer.  The  answer  falls  in  the  class  known  as  a  short- 
hand rendering  of  a  collective  fact. — 1  Mayf.  Dig.  336, 
§  27;  Perry  v.  State,  87  Ala.  30,  6  South.  425;  S.  d  N. 
R.  R.  Co.  V.  McLendon,  63  Ala.  266;  Watkins  v.  State, 
89  Ala.  82,  8  South.  134 ;  Suoain  v.  State,  8  Ala.  App. 
26,  62  South.  446 ;  Reeves  v.  State.  96  Ala.  33,  11  South. 
296 ;  Orr  v.  State,  117  Ala.  69,  23  Sopth.  696 ;  Patton 
V.  State,  156  Ala.  23,  46  South.  862. 
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(5)  The  predicate  for  the  dying  declaration  of  de- 
ceased was  sufficiently  laid.  The  evidence  showed  that 
the  deceased  received  on  Saturday  night  the  knife 
wounds  from  which  he  died  on  the  following  Tuesday; 
that  he  stated  to  his  attending  physician  on  Sunday  that 
he  "would  never  get  up" — ^'Vould  never  get  well" — 
and  later  stated  to  a  visiting  friend  on  Monday,  before 
his  death  on  Tuesday  following,  thiat  he  "was  going  to 
die."  The  state  then  proved  that  after  this  last  state- 
ment, and  in  response  then  to  an  inquiry  from  said 
friend  as  to  who  cut  him,  deceased  said  that  it  was 
defendant.  We  find  no  merit  in  any  of  the  objections  of 
defendant  to  any  of  this  evidence,  all  of  which  we  think 
was  competent. — 1  Mayf.  Dig.  285. 

(6)  Nor  was  there  any  error  in  allowing  the  attend- 
ing physician  to  state,  with  reference  to  the  appearance 
of  the  wounds  on  deceased,  that :  "The  knife  struck  here 
[indicating  by  pointing  his  finger  to  his  own  body] ,  and 
the  cut  went  back  in  this  direction  [further  indicating 
on  his  own  body]." — Reid  v.  State^  181  Ala.  14,  61 
South.  324;  Fuller  v.  State,  117  Ala.  41,  23  South.  688; 
Littleton  v.  State,  128  Ala.  31,  29  South.  390 ;  Walker 
V.  State,  58  Ala.  393;  Bennett  v.  State,  52  Ala.  370; 
Prince  v.  State,  100  Ala.  145,  14  South.  409,  46  Am.  St. 
Rep.  28. 

While  it  is  permissible  for  a  defendant  to  adduce  evi- 
dence tending  to  show  that  another  person  other  than 
himself  committed  the  crime,  yet  it  is  not  competent 
to  this  end  to  show  that  such  person  fled  from  the  com- 
munity soon  after  the  commission  of  the  crime,  or  even 
that  such  person  had  confessed  or  admitted  his  guilt; 
since,  though  flight  and  confessions  or  admissions  are 
competent  evidence  against  the  party  making  them,  be- 
cause they  are  his  own  acts  or  declarations  and  against 
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interest,  they  are  not  competent  evidence  in  favor  of  a 
third  party,  being  regarded  by  the  law  as  to  him  as  mere 
hearsay. — Levison  v.  State,  54  Ala.  520;  Owenshy  v. 
State,  82  Ala.  63,  2  South.  764;  Goodlett  v.  State,  136 
Ala.  43,  33  South.  892;  Kemp  v.  State,  89  Ala.  52,  7 
South.  413 ;  Whitaker  v.  State,  106  Ala.  30,  17  South. 
456.  The  court  consequently  committed  no  error  in  de- 
clining to  let  defendant  prove  that  one  HoUoway  fled 
from  the  community  immediately  after  the  crime  here 
charged  was  committed. 

(7,  8)  The  testimony  of  the  state's  witness  Edmond 
Whitaker  was  to  the  effect  that  deceased  and  said  Hollo- 
way  were  engaged  in  a  difficulty  out  in  the  yard  in  the 
dark,  where  a  number  of  other  persons  were  present; 
that  witness  and  one  Meadows  separated  the  combat- 
ants, and  that  while  witness  was  in  the  act  of  pulling 
deceased  further  away  from  HoUoway,  the  defendant 
(Terry)  came  out  of  the  house,  and,  bringing  on  a  dif- 
ficulty of  his  own  with  deceased,  then  cut  him,  adminis- 
tering the  wounds  from  which  he  died.  Defendant  ad- 
mitted  that  he  came  out  of  the  house  when  he  heard  the 
noise  of  the  difficulty,  but  stated  that  he  did  so  in  order 
to  see  what  was  the  matter,  and  to  try  and  stop  the 
fighting,  and  that  he  did  not  cut  the  deceased,  and  took 
no  part  in  the  difficulty  whatever,  except  as  an  attempt- 
ed peacemaker,  in  an  effort  to  separate  the  several  par- 
ties then  engaged  in  it.  Defendant's  counsel  asked  de- 
fendant's witness  Dykes,  who  was  present  at  the  time, 
this  question:  ^*Did  you  see  what  defendant  did  when 
he  got  out  to  the  boys?"  The  witness  answered:  "Yes, 
sir;  all  that  he  done  was  trying  to  part  them."  The 
court  excluded  this  answer  on  motion  of  the  state.  This 
action  of  the  court  was  error,  since  the  answer  of  the 
witness  was  merely  the  shorthand  rendering  of  a  col- 
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lective  fact  derived  from  observation. — Reeves  v.  State, 
96  Ala.  40,  11  South.  296;  Lewis  v.  State,  49  Ala.  1; 
Watkins  v.  State,  89  Ala.  82,  8  South.  134;  Perry  v. 
State,  87  Ala.  30,  6  South.  425.  However,  there  was  no 
injury  in  the  ruling  of  the  court,  because,  immediately 
after  the  answer  mentioned  was  excluded,  the  defend- 
ant's counsel  asked  the  witness,  "Well,  state  what  he 
did  do,"  and  the  witness  answered :  "He  took  his  hands 
and  pushed  them  back  and  told  them  not  to  be  fight* 
ing.  He  had  nothing  in  his  hands." 

(9)  No  flight  of  the  defendant  having  been  shown,  we 
cannot  understand  the  relevancy  of  the  proof  by  the 
state  as  to  the  time  when  defendant  was  arrested.  How- 
ever, it  is  not  made  to  appear  that  the  error  in  admit- 
ting the  evidence  probably  injured  the  defendant's  case. 
— ^Rule  45  of  Supreme  Court  as  published  in  175  Ala. 
xxi,  61  South,  iz. 

( 10 )  The  court  committed  no  error  in  not  permitting 
defendant  to  prove  that  when  he  left  the  party  imme- 
diately after  the  difficulty,  he  did  so  on  the  invitation 
of  some  friends,  since  it  is  not  disputed  but  what  he 
shortly  returned  and  there  was  no  effort  to  prove  any 
fiight  on  his  part. — Pate  v.  State,  94  Ala.  14,  10  South. 
665 ;  Johnson  v.  State,  94  Ala.  35,  10  South.  667. 

(11-13)  The  fact  that  a  witness  manifests  bias  or  par- 
tiality for  the  party  who  calls  him  is  a  proper  matter 
for  the  consideration  of  the  jury  in  estimating  the  value 
of  his  testimony,  and  it  is  a  general  rule  that  on  cross- 
examination  any  fact  may  be  elicited  which  tends  to 
show  such  bias  or  partiality.  If  the  witness  denies  the 
facts  showing  the  bias,  the  cross-examining  party  may 
call 'other  witnesses  to  contradict  him. — Schuster  v. 
State,  80  Wis.  107,  49  N.  W.  30;  Rossett  v.  State,  16 
Ala.  362 ;  Haralson  v.  State,  82  Ala.  47,  2  South.  765 ; 
Henry  v.  State,  79  Ala.  42 ;  1  Mayf .  Dig.  889,  §  2. 
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The  court  committed  no  error,  therefore,  in  allowing 
the  state,  after  it  had  laid  the  proper  predicate  there- 
for by  question  to  the  defendant's  witness  Charlie  Mc- 
Cartha,  to  show  that  the  witness  before  the  trial  at- 
tempted to  induce  the  state's  witness  John  Buckhalt  to 
leave  the  state  and  not  return  until  after  the  trial. 

( 14 )  The  defendant's  witness  Joe  Dykes  testified  that 
he  saw  defendant's  knife  on  Sunday,  following  the  diffi- 
culty on  Saturday  night,  and  that  there  was  no  blood  on 
it.  The  state  subsequently  introduced  Fred  Watson,  who 
testified  that  said  Joe  Dykes  told  him,  naming  the  time 
and  place,  that  he,  Joe  Dykes,  saw  defendant's  knife  on 
Sunday  following  the  difficulty,  and  that  there  was  blood 
on  the  little  blade.  Assuming,  as  defendant  contends  in 
brief,  that  no  proper  predicate  was  laid  by  the  state 
for  showing  by  Fred  Watson  that  Joe  Dykes  had  made 
the  mentioned  statement  contradictory  to  that  he  made 
on  the  trial,  it  can  avail  defendant  nothing,  because  it 
nowhere  appears  that  defendant  objected  to  the  men- 
tioned testimony  of  Fred  Watson,  either  to  the  questions 
calling  it  forth  or  to  the  answers. 

Refused  charges  5,  6,  7,  8,  26,  and  41  were  fully  cov- 
ered by  given  charges  2,  3,  and  4. 

(15)  Refused  charge  1  and  9  and  10  were  properly 
refused  as  argumentative. — Rogers  v.  State,  117  Ala.  9, 
22  South.  666;  Chestnut  v.  State,  7  Ala.  App.  72,  61 
South.  609;  Phillips  v.  State,  162  Ala.  14,  50  South. 
194 ;  Montgomery  v.  State,  169  Ala,  12,  53  South.  991. 

Refused  charge  34  (if  correct,  1  Mayf.  Dig.  172,  § 
26)  was  covered  by  given  charge  29. 

(16)  Refused  charge  39  was  an  incorrect  exposition 
of  the  law.  Besides,  it  was  covered  by  given  charge  38. 

(17)  Charge  11  was  invasive  of  the  province  of  the 
jury.— FomnHe  v.  State,  91  Ala.  39,  8  South.  688 ;  Smith 
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V.  state,  88  Ala.  23,  7  South.  103 ;  Johnson  v.  State,  102 
Ala.  1,  16  South.  99 ;  Compton  t\  State,  110  Ala.  24,  20 
South.  119 ;  1  Mayf .  Dig.  172,  §  16.  Besides,  the  prop- 
osition a^iserted  was  fully  covered  by  given  charge  17. 

The  portions  of  the  oral  charge  excepted  to  are,  when 
construed,  as  the  law  requires,  in  connection  with  the 
remainder  of  the  charge,  free  from  error. — Ballanger 
V.  ShAimate,  10  Ala.  App.  329,  65  South.  416;  Fotolkes 
V.  Lewis,  10  Ala.  App.  543,  65  South.  724. 

We  have  discussed  only  the  questions  urged  in  brief; 
but  have  examined  the  entire  record.  We  find  no  re- 
versible  error,  and  the  judgment  of  conviction  is  af- 
firmed. 

Affirmed. 

ON   REHEARING. 

(18,  19)  We  are  convinced  upon  rehearing  that  we 
erred  in  the  original  opinion  in  one  particular.  We 
there  said,  in  justification  of  the  ruling  of  the  lower 
court  in  declining  to  permit  the  defendant  to  prove  that 
one  HoUoway — a  third- person  not  charged  with  the 
offense  and  not  on  trial — left  the  community  immedi- 
ately after  the  crime  here  charged  against  defendant  and 
had  never  since  been  heard  of,  as  follows:  "While  it  is 
permissible  for  a  defendant  to  adduce  evidence  tending 
to  show  that  another  person  other  than  himself  com- 
mitted the  crime,  yet  it  is  not  competent  to  this  end  to 
show  that  such  person  fied  from  the  community  soon 
after  the  commission  of  the  crime,  or  even  that  such  per- 
son had  confessed  or  admitted  his  guilt,  since,  though 
flight  and  confessions  or  admissions  are  competent  evi- 
dence against  the  party  making  them,  because  they  are 
his  own  acts  or  declarations  and  against  interest,  they 
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are  not  competent  evidence  in  favor  of  a  third  party, 
being  regarded  by  the  law  as  to  him  as  mere  hearsay." 

Undoubtedly,  this  is  a  correct  statement  of  the  law 
as  demonstrated  by  the  authorities  cited,  and  we  do  not 
wish  to  be  understood  as  now  intending  to  depart  from 
it  one  jot  or  tittle;  but,  in  the  application  of  it  in  the 
original  opinion  to  the  case  at  hand,  we  overlooked  a 
principle,  equally  as  well  settled  and  pertinent  here, 
under  which,  notwithstanding  the  doctrine  stated,  we 
are  of  opinion  that  the  defendant  was  entitled  to  prove 
the  flight  of  said  Holloway,  and  this  principle  is  that 
known  in  the  law  as  res  gestae.  In  Levison  v.  8tate^  cited 
as  the  leading  case  in  the  original  opinion  to  sustain 
our  holding  that  the  fact  of  the  flight  of  another  is  not 
admissible  as  evidence  for  defendant,  it  is  said,  as  indi- 
cating that  it  is  admissible  when  the  evidence  of  the 
flight  is  so  connected  with  the  evidence  of  the  commis- 
sion of  the  crime  by  that  other  as  to  form  part  of  the 
res  gestae,  as  follows:  "It  is  certainly  true  that  a  per- 
son accused  of  crime  may  show  his  own  innocence  by 
proof  of  the  guilt  of  another;  [but]  the  evidence  of 
[the]  guilt  [of  that  other]  must  relate  to  the  res  gestae, 
and  not  to  the  declarations  or  conduct  of  the  party,  sub- 
sequent to  and  having  no  immediate  connection  with  the 
crime." 

In  McGehee  v.  Stwte,  171  Ala.  23,  55  South.  159,  our 
Supreme  Court,  citing  in  support  the  Levison  Case,  stu- 
pra,  also  say :  "It  is,  of  course,  proper  for  a  defendant 
to  show  that  another  ♦  ♦  ♦  committed  the  crime 
with  which  he  was  charged,  but  such  proof  is  confined 
to  substantive  facts,  and  cannot  include  conduct  or  ad- 
missions, or  even  a  direct  confession,  unless  they  are  a 
part  of  the  res  gestae." 

See,  generally,  Wigmore  on  Evidence,  p.  200,  §  139 
et  seq. 
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Prom  24  Am.  &  Eng.  Ency.  Law  (2  Ed.)  662,  we  quote 
this  text:  "The  difficulty  of  formulating  a  precise  rule 
by  which  the  admissibility  of  evidence  under  the  doc- 
trine of  res  geBtsd  shall  be  determined  is  admitted  by  all 
the  authorities,  but  it  may  be  stated  generally  that  wher- 
ever it  becomes  important  to  show  upon  the  trial  of  a 
cause  a  particular  fact  or  event,  it  is  competent  and 
proper  also  to  show  any  accompanying  facts  and  cir- 
cumstances which  are  actually  or  substantially  contem- 
poraneous with  it  and  calculated  to  elucidate  and  ex- 
plain its  quality  and  character,  and  so  connected  with 
it  as  to  constitute  one  transaction,  the  rule  including 
accompanying  declarations,  as  well  as  acts,  although 
such  declarations  would,  apart  from  this  doctrine,  be 
excluded  as  hearsay.^' — ^Ency.,  supra ;  Campbell  v.  State, 
133  Ala.  87,  31  South.  802,  91  Am.  St.  Rep.  17 ;  Mad- 
dox  V.  State,  159  Ala.  58,  48  South.  689;  Maxwell  v. 
State,  11  Ala.  App.  53,  65  South.  736 ;  Ha/rria  v.  State, 
177  Ala.  22,  59  South.  205. 

The  doctrine  applies  to  acts  and  declarations  of  stran- 
gers to  the  controversy,  as  well  as  to  acts  and  declara- 
tions of  the  parties. — Ency.,  supra,  p.  666;  Wesley  v. 
State,  52  Ala.  182;  Smith  v.  State,  52  Ala.  407;  Robert- 
son V.  Smith,  18  Ala.  220 ;  Nelson  v.  State,  130  Ala.  83, 
30  South.  728 ;  Collins  v.  State,  138  Ala.  57,  34  South. 
993. 

If,  then,  it  was  competent — ^as  was  held  in  the  opin- 
ion, and  as  is  undoubtedly  the  law — for  defendant  to 
prove  that  Holloway,  and  not  himself,  and  without  col- 
lusion with  him,  committed  the  crime,  then,  under  the 
doctrine  of  res  getsB,  it  was  equally  competent  for  de- 
fendant to  show,  as  a  part  of  the  res  gest«  of  the  com- 
mission of  the  offense  by  said  Holloway,  that  the  lat- 
ter, immediately  upon  inflicting  on  deceased  the  alleged 


128  COURT  OP  APPEALS  IVoi. 

[Terry  v.  The  State.] 

knife  wounds  from  which  he  afterwards  died,  left  the 
scene  of  the  difficulty.  Certainly  the  fact  of  his  leaving 
is  so  closely  connected  with  the  event,  which  inferen- 
tially  instinctively  gave  rise  to  the  leaving,  as  for  it  to 
be  said  that  the  leaving  was  a  part  of  res  gestse  of  that 
event  or  occurrence. — ^1  Mayf.  Dig.  772.  And  while  the 
fact  that  HoUoway,  after  so  immediately  leaving,  did 
not  subsequently  return,  and  has  not  since  been  seen 
or  heard  of  in  that  community,  is  a  fact  subsequent  to 
and  not  so  contemporaneous  with  the  main  fact,  the  com- 
mission of  the  crime  by  him,  as  to  form  a  part  of  the 
res  gest»  of  that  fact,  yet  it  is  so  connected  in  evidence 
with  the  fact  of  his  leaving,  which,  as  seen,  is  a  part  of 
the  res  gest^  of  the  main  fact,  as  to  be  admissible  in 
evidence  for  the  purpose  of  shedding  light  upon  and  in- 
terpreting his  motives  in  leaving.  If  upon  leaving  he 
merely  went  to  his  home,  or  to  his  usual  place  of  abode, 
and  openly  remained  there,  not  concealing  himself  from 
the  public  or  the  officers  of  the  law,  which  the  jury 
might  infer  he  did  in  the  absence  of  evidence  to  the 
contrary,  then  the  fact  of  his  leaving  furnishes  but 
slight,  if  any,^  incriminating  evidence  that  he  committed 
the  crime.  On  the  contrary,  if,  since  leaving,  he  has  not 
been  seen  or  heard  of  in  the  community  in  which  he  re- 
sided up  to  the  time  of  his  leaving,  which  was  immedi- 
ately after  the  difficulty  between  him  and  deceased,  then 
the  fact  of  his  leaving  affords  strong  circumstantial  evi- 
dence that  his  leaving  was  prompted  by  a  consciousness 
of  guilt  and  an  intent  to  avoid  apprehension  and  pun- 
ishment 

The  term  "flight,"  or  "fleeing  from  justice,"  signifies, 
in  legal  parlance,  not  merely  a  leaving,  but  a  leaving  or 
concealment  under  a  consciousness  of  guilt  and  for  the 
purpose  of  evading  arrest.  Such  consciousness  and  pur- 
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po6e  is  that  which  gives  to  the  act  of  leaving  its  real 
incriminating  character. — 3  Words  and  Phrases,  2848; 
Sylvester  v.  State,  71  Ala.  17 ;  Kelsoe  v.  State,  47  Ala- 
573;  White  v.  State,  114  Ala.  11,  22  Sonth.  111.  There 
is  no  way  of  determining  either  such  consciousness  or 
purpose  of  another,  which  is  a  mental  state,  except  in- 
ferentially  and  from  such  evidence  as  he  may  furnish 
by  his  words  and  acts,  the  latter  of  which  speak  the 
louder. 

If,  then,  it  is  competent,  as  we  hold,  to  prove  as  a 
part  of  the  res  gestae  of  the  difficulty  between  Holloway 
and  deceased  that  Holloway  immediately  left  after  such 
difficulty,  then  it  is  competent,  for  the  purpose  of  show- 
ing his  motive  in  leaving,  to  prove  that  he  has  never 
since  been  seen  or  heard  of  in  that  community,  although 
the  latter  fact  is  not  a  part  of  the  res  gestas  of  the  dif- 
ficulty. Of  course,  in  any  case  where  the  leaving  is  not 
so  closely  connected  in  point  of  time  and  otherwise  with 
the  difficulty  that  it  might  be  said  that  it  was  instinc- 
tive upon  that  occurrence,  a  part  of  the  res  gestae  of 
it,  then  neither  the  fact  of  the  leaving,  nor  the  fact  that 
the  person  has  not  since  been  seen  or  heard  of,  is  ad- 
missible; but  where  the  leaving  is  so  closely  connected 
as  to  become  a  part  of  the  res  gestae  of  the  difficulty, 
then  not  only  the  fact  of  the  leaving,  but  the  fact  that 
the  person  has  concealed  himself,  whether  by  going  away 
from  the  community  or  by  hiding  himself  in  the  com- 
munity, so  that  he  has  not  been  since  seen  or  heard  of, 
is  admissible  evidence ;  since  it  takes  both  a  leaving  the 
scene  of  the  difficulty  and  a  subsequent  hiding  out,  eva- 
sion, or  concealment  in  the  community  or  a  leaving  of 
the  community  for  parts  unknown,  to  constitute  flight. 
When,  therefore,  our  Supreme  Court  says,  in  effect,  as 
before  pointed  out^  that  flight  of  another  may  be  proved 
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when  it  appears  that  it  is  a  part  of  the  res  gest»  of  the 
commission  of  the  offense  by  that  other,  we  understand 
them  to  mean  that,  not  only  the  leaving  immediately 
after  the  difficulty  may  be  proved,  but  also  the  fact  that 
the  party  followed  it  up  by  leaving  the  community,  or 
by  concealing  himself  in  the  community,  one  or  the  oth- 
er of  which  may  be  inferred  when  it  appears  that  since 
the  leaving  he  has  not  been  seen  or  heard  of. 

In  the  case  at  bar  It  appears  without  dispute  that 
Holloway  and  deceased  were  in  a  difficulty  out  in  the 
yard  in  the  dark,  when  the  defendant  came  out  to  it. 
Defendant's  evidence  tends  to  show  that  when  he  so 
came  out  deceased  had  already  been  cut,  and  had  re- 
ceived at  the  hands  of  Holloway  the  knife  wounds  from 
which  deceased  died,  and  that  Holloway  was  being 
pulled  away  from  deceased  when  defendant  came  out, 
and  that  Holloway  was  then  pushed  out  of  the  gate.  In 
this  connection  we  think  that  defendant  should  have 
been  allowed  to  prove,  as  he  offered  to  do,  that  Holloway 
went  on  off,  that  is,  left  the  scene  of  the  difficulty,  im- 
mediately, and  had  not  been  seen  or  heard  of  since  in 
that  community.  There  is  no  evidence  tending  to  show 
that  defendant  aided  or  abetted  or  conspired  with  Hol- 
loway to  do  the  act;  but  the  undisputed  evidence  tends 
to  show  that  just  as  the  difficulty  between  Holloway 
and  deceased  was  ended,  an  independent  difficulty  there 
occurred  between  defendant  and  deceased.  Deceased 
says,  according  to  his  dying  declarations,  and  his  wit- 
nesses say,  that  defendant,  and  not  Holloway,  cut  him 
(deceased).  Defendant  and  his  witnesses  deny  that  de- 
fendant cut  deceased  at  all.  As  to  who  cut  deceased  out 
there  in  the  dark  that  night,  where  none  could  see  clearly, 
and  where  most  of  the  parties  and  the  others  present  were 
drinking,  whether  defendant  or  Holloway,  as  to  which 
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the  testimony  of  the  many  witnesss,  as  seen^  is  in  serious 
and  hopeless  conflict,  was  the  real  issue  before  the  jury ; 
and  we  think  that,  as  a  part  of  the  res  gestae  of  the  trans- 
action and  as  shedding  light  on  the  main  inquiry,  the 
defendant  should  have  been  permitted  to  show  the  im- 
mediate flight  of  HoUoway  in  connection  with  the  evi- 
dence tending  to  show  that  HoUoway,  and  not  defend- 
ant, did  the  cutting.  Of  course,  if  defendant  was  an 
aider  or  abetter  of  HoUoway  at  the  time,  or  had  previ- 
ously counseled  or  procured  or  conspired  with  HoUo- 
way to  commit  the  act,  the  rule  would  be  different,  as 
defendant  would  then  be  a  particeps  criminis  and  equal- 
ly responsible  for  the  acts  of  HoUoway  as  HoUoway 
himself.  The  evidence,  however,  as  said,  shows  to  the 
contrary,  and  the  only  question  is:  "Did  deceased  re- 
ceive the  knife  wounds  in  the  difficulty  with  defendant 
or  in  the  difficulty  with  HoUoway ;  separate  difficulties 
occurring  one  right  after  the  other  at  the  same  place?'' 
We  also  held  in  the  opinion,  and  we  think  properly 
so,  that  it  was  competent  for  the  state  to  show,  as  an 
incriminating  circumstance  against  defendant,  that  de- 
fendant^ soon  after  the.  difficulty,  also  left,  but  returned 
shortly  afterwards  in  a  change  of  clothes  (in  overalls,) 
as  this,  we  said,  afforded  some  basis,  in  connection  with 
the  other  circumstances  in  the  case,  for  an  inference 
that  it  was  defendant's  purpose  in  putting  on  the  over- 
alls to  conceal  blood  stains  on  his  other  clothes;  and 
we  also  held,  and  we  think  properly,  that  it  was  not 
error  for  the  court  to  decline  to  permit  the  defendant  to 
show  that  when  he  left  he  did  so  upon  the  invitation  of 
others.  If  the  state  had  offered  evidence  tending  to  show 
flight  on  the  part  of  defendant,  then  it  would  have  been 
permissible  for  defendant  to  offer  evidence  tending  to 
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explain  his  leaving  to  show  that  he  left,  not  from  a  con- 
sciousness of  guilt,  but  for  other  reasons. 
.  (20)  Defendant's  counsel  now  insist  that  the  evidence 
that  defendant  left  upon  the  invitation  of  others  was 
admissible,  although  no  evidence  of  flight  was  shown, 
as  it  tended,  it  is  insisted,  to  explain  why  defendant  re- 
turned with  overalls  on.  Certainly  the  bare  fact  that 
defendant  left  upon  the  invitation  of  others  furnishes 
no  explanation  as  to  why  he  had  overalls  on  when  he 
returned.  The  overalls,  and  not  the  leaving,  are  the  in- 
criminating circumstances  against  defendant.  If  he  has 
any  explanation  as  to  why  he  put  on  overalls  it  does 
not  appear.  On  the  contrary,  he  chose  to  deny,  rather 
than  to  explain,  putting  on  the  overalls,  and  certainly 
the  fact  that  he  left  the  party  on  invitation  sheds  no 
light  on  the  inquiry  as  to  whether  he  put  on  overalls  or 
not. 

We  are  likewise  still  of  the  opinion  that  the  testi* 
mony  of  the  physician  as  to  the  appearance  of  the  wounds 
on  deceased,  to  the  effect  that  "the  knife  struck  here 
[indicating],  and  the  cut  went  back  in  this  direction," 
was  entirely  competent,  as  shown  by  the  authorities  cit- 
ed in  the  original  opinion.  This  holding  is,  in  our  judg- 
ment, clearly  not  in  conflict  with  our  holding  in  Rigell 
V.  Stwte,  8  Ala.  App.  46,  62  South.  977,  and  cases  there 
cited,  as  is  too  manifest,  we  think,  from  an  examination 
of  those  cases,  to  require  discussion. 

Application  for  rehearing  granted,  judgment  of  af- 
firmance set  aside,  and  a  reversal  and  remandment  of 
the  cause  ordered. 
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WilliamB  v.  The  State. 

Asswult  With  Intetvt  to  Murder. 

(Decided  June  90,  1915.    09  South.  376.) 

1.  Criminal  Law;  Intent;  Presumption. — Where  a  person  does  an 
act  legally  wrong  in  itself,  and  the  accomplished  act  is  a  crime,  the 
law  presumes  the  criminal  intent  from  the  act ;  the  presumption  being 
that  a  person  intends  to  do  that  which  he  does,  and  designs  the 
necessary  consequence  of  his  act,  unless  the  contrary  appears. 

2.  Assault  With  Intent  to  Murder;  Burden  of  Proof. — Where  an 
assault  is  committed  by  means  and  in  a  manner  calculated  to  produce 
death,  but  death  does  not  ensue,  an  intent  to  murder  does  not  arise 
as  a  necessary  consequence,  and  the  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  at  the  time  of  the  assault  the  defend- 
ant entertained  the  intent  essential  to  make  the  act  a  felony. 

3.  Same. — ^The  intent  constituting  an  element  of  the  offense  of  an 
assault  with  intent  to  murder,  may  rest  in  inference  deducible  from 
all  the  evidence. 

4.  Same;  Intoxication. — One  charged  with  an  assault  with  intent 
to  murder  may  show  that  at  the  time  of  the  assault,  he  was  so 
intoxicated  as  to  be  incapable  of  forming  an  Intent  to  murder,  but 
his  condition  several  hours  later  may  not  be  shown. 

5.  Same. — ^Where  defendant  relied  on  intoxication  rendering  him 
incapable  of  forming  the  intent  to  murder,  a  question  asked  his  wife 
as  to  her  opportunity  to  observe  the  effects  of  a  few  drinks  of  whisky 
upon  him,  was  improper. 

6.  Same;  Insanity. — In  the  absence  of  the  plea  of  not  guilty  by 
reason  of  insanity,  under  section  7176,  Code  1907,  evidence  of  defend- 
ant's mental  weakness  and  fits  of  hallucination  was  not  admissible. 

7.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  defend- 
ant had  testified  that  he  remembered  nothing  that  occurred  after 
he  met  a  third  person  and  took  a  drive  with  him,  and  knew  nothing 
about  an  assault  on  the  prosecutor,  the  sustaining  of  an  objection 
to  the  question  asked  him  as  to  what  effect  whisky  had  on  him 
after  he  was  injured,  was  not  prejudicial. 

8.  Insanity;  Presumption;  Burden  of  Proof. — Where  the  evidence 
establishes  without  dispute,  the  commission  of  a  criminal  offense  by 
defendant,  the  law  presumes  him  sane  and  capable  of  forming  a 
criminal  intent,  and  if  defendant  would  escape  liability,  he  must  offer 
proof  of  his  incapacity  to  form  the  criminal  Intent  at  the  time,  at 
least  sufficient  to  uphold  a  reasonable  doubt  of  his  capacity. 

.  9.  Assault  With  Intent  to  Murder;  Evidence;  Burden  of  Proof. — If 
the  Jury  have  a  reasonable  doubt,  arising  out  of  any  part  of  the  evi- 
dence after  considering  all   the  evidence,   whether  the  defendant 
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entertained  the  intent  to  commit  murder  at  the  time  of  the  assault, 
they  should  not  convict  of  that  degree. 

10.  Charge  of  Court;  Ignoring  Evidence. — A  charge  which  pretermits 
a  consideration  of  all  the  evidence  in  the  case,  and  requires  an 
acquittal  on  an  hypothesis  of  part  of  the  evidence  is  properly  refused. 

11.  Same;  Argumentative. — ^Argumentative  charges  were  properly 
refused,  as  are  charges  submitting  a  defense  not  supported  by  any 
evidence. 

12.  Same;  Covered  by  Those  Oivcfi. — It  Is  not  error  to  refuse  charges 
substantially  covered  by  written  charges  given. 

13.  Same;  Applicability  to  Evidence. — The  court  is  not  required  to 
give  charges  stating  that  there  is  or  is  not  evidence  of  any  facts  in 
the  case. 

14.  Assault  JVith  Intent;  Voluntary  Drunkenness. — Where  defend- 
ant is  charged  with  assault  with  Intent  to  murder,  his  voluntary 
drunkenness  is  no  defense  to  the  assault. 

15.  Saine;  Burden  of  Proof;  Facts. — Although  the  state  is  required 
to  prove  the  intent.  It  need  not  prove  that  defendant  was  mentally 
capable  of  forming  the  intent,  since,  in  the  absence  of  evidence  to 
the  contrary,  his  capacity  arises  as  a  presumption  of  law. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Peaeson. 

Sid  Williams  was  convicted  of  an  assault  with  intent 
to  murder  one  Boddie^  and  he  appeals.  Affirmed. 

The  facts  sufficiently  appear.  The  defendant  excepted 
to  the  following  portions  of  the  court's  oral  charge: 
The  burden  with  respect  to  that  proposition  rests  upon 
the  defendant  to  create  in  your  mind  a  reasonable  doubt 
of  his  ability  to  form  an  intent;  the  presumption  being 
that  every  man  has  the  capacity  to  form  an  intent. 

The  following  charges  were  refused  the  defendant: 
( 1 )  If  there  is  any  one  fact  arising  out  of  the  evidence 
which  is  sufficient  to  create  a  reasonable  doubt  in  the 
mind  of  the  jury,  then  you  should  find  the  defendant  not 
guilty. 

(19)  Similar  to  1. 

(2)  Before  the  jury  can  convict  the  defendant,  they 
must  be  satisfied  to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  defendant's  guilt,  but  that  it 
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is  wholly  inconsistent  with  every  other  rational  conclu- 
sion,  etc. 

(10)  Motive  on  the  part  of  the  defendant  in  the  com- 
mitting of  the  assault  need  not  be  shown,  but  the  en- 
tire absence  of  motive  may  generate  a  reasonable  doubt 
in  the  mind  of  the  jury  arising  out  of  all  the  evidence 
which  would  negative  the  criminal  intent. 

Charges  3,  4,  5,  7,  and  8  were  based  on  the  doctrine 
of  self-defense. 

(20)  After  considering  all  the  evidence,  if  the  jury 
have  ^  reasonable  doubt  of  the  guilt  of  the  defendant, 
they  will  give  the  benefit  of  the  doubt  to  the  defendant, 
and  return  a  verdict  of  not  guilty. 

(21)  If  the  evidence  or  part  thereof,  after  a  consider- 
ation of  the  whole  of  such  evidence,  generates  a  well- 
founded  doubt  of  the  defendant's  guilt,  the  jury  must 
acquit. 

(23)  If  any  member  of  the  jury  have  a  reasonable 
doubt  of  the  defendant's  guilt,  growing  out  of  any  part 
of  the  testimony,  on  a  consideration  of  all  the  testimony, 
then  the  jury  should  not  find  the  defendant  guilty. 

(17)  The  burden  is  on  the  state  to  convince  you  be- 
yond a  reasonable  doubt  that  the  defendant  committed' 
the  offense  as  charged  in  the  indictment,  and  that  at 
the  time  he  was  mentally  capable  of  forming  the  intent, 
and,  if  the  state  has  failed  to  so  convince  you,  then  you 
cannot  convict  the  defendant  of  an  assault  with  in- 
tent to  murder. 

J.  M.  HOLLBY,  Frank  W.  Lull^  and  Georgb  M.  Smoot, 
for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 
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BROWN,  J. — (1)  It  is  elementary  that  when  a  per- 
son does  an  act  legally  wrong  in  itself,  and  the  accom- 
plished act  is  a  crime,  the  law  will  presume  the  crim- 
inal intent  from  the  act. — Dotsorv  v.  State,  62  Ala.  145, 
34  Am.  Rep.  2 ;  Stem  v.  State,  37  Ala.  123 ;  Hoover  v. 
State,  59  Ala.  57;  Bam  v.  State,  61  Ala.  75;  Gordon  v. 
State,  52  Ala.  308,  23  Am.  Rep.  575 ;  SulUvafi  v.  State, 
102  Ala.  143,  15  South.  264,  48  Am.  St;  Rep.  22.  The 
law  presumes  a  person  intends  to  do  that  which  he  does 
and  designed  the  necessary  consequences  of  his  act,  un- 
less it  is  shown  to  the  contrary. — McElroy  v.  Staie,  75 
Ala.  9;  1  Greenl.  Et.  §  18;  4  Cooley's  Bl.  Com.  222  N 

(4). 

(2)  But  the  presumption  goes  no  further,  and  when 

an  assault  is  committed  by  means  and  in  a  manner  that 
is  calculated  to  produce  death,  yet  death  does  not  en- 
sue, an  intent  to  murder  does  not  arise  as  a  necessary 
consequence  of  the  assault.  Hence  the  rule  in  cases  of 
assault  with  intent  to  murder,  and  like  offenses,  that  the 
burden  is  upon  the  state  to  oflfer  evidence  that  satisfies 
beyond  a  reasonable  doubt  that  at  the  time  of  the  as- 
sault the  defendant  entertained  the  intent  essential  to 
constitute  the  act  a  felony. — Whitteti  v.  State,  115  Ala. 
72,  22  South.  483 ;  Martin  v.  State,  119  Ala.  1,  25  South. 
255 ;  Wharton  v.  State,  73  Ala.  366 ;  Gtemons  v.  Staie, 
167  Ala.  33,  52  South.  467.  A  contrary  doctrine  was  an- 
nounced in  Fonville  v.  State,  91  Ala.  39,  8  South.  688, 
but  that  doctrine  is  expressly  repudiated  in  Whitten  v. 
State  and  demons  v.  State,  supra. 

(3)  While  proof  of  the  intent  to  murder  is  an  ele- 
ment of  the  burden  of  proof  resting  on  the  state,  this  in- 
tent is  not  susceptible  of  positive  proof,  but  rests  in  in- 
ference to  be  drawn  by  the  jury  from  all  the  evidence 
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in  the  case. — Reeves  v.  Statey  95  Ala«  31,  11  South.  158 ; 
Whitten  v.  State,  supra. 

(4)  For  the  purpose  of  rebutting  any  inference  of 
the  intent  to  murder  arising  from  the  nature  of  the  as- 
sault and  the  acts  and  conduct  of  the  accused,  it  was 
competent  for  him  to  show  that  when  the  assault  was 
committ^  he  was  intoxicated  to  such  a  degree  that  he 
was  incapable  of  forming  and  entertaining  the  intent 
to  murder.— Gafer  v.  State,  141  Ala.  17,  37  South.  692 ; 
James  v.  State,  193  Ala.  55,  69  South.  569 ;  Waldrop  v. 
State,  185  Ala.  23,  64  South.  80 ;  WaJker  v.  State,  91  Ala. 
76,  9  South.  87 ;  McCfmnack  v.  State,  102  Ala.  156,  15 
South.  438 ;  Underbill,  Cr.  Et.  §  166. 

The  assault  was  committed  between  sundown  and 
dark  on  May  5,  1914,  and  the  defendant  reached  his 
home  between  10  and  11  o'clock  that  night.  There  is 
no  evidence  of  self-defense  in  the  case,  and  therefore  the 
condition  of  the  defendant  at  the  time  he  reached  his 
home  w^as,  so  far  as  this  record  shows,  wholly  imma- 
terial, and  the  court  did  not  err  in  sustaining  the  ob- 
jection of  the  solicitor  to  the  question  asked  Mrs.  Wil- 
liams seeking  to  elecit  testimony  as  to  the  condition  of 
the  accused  when  he  arrived  at  his  home. 

(5)  It  was  not  error  for  the  court  to  sustain  the  ob- 
jection to  the  question  asked  the  witness  Mrs.  Williams 
seeking  to  elicit  testimony  as  to  her  opportunity  for  ob- 
serving "the  effect  a  few  drinks  of  whisky  have  upon  the 
defendant.'* — James  v.  Staie,  supra. 

(6)  The  court  ruled  correctly  in  sustaining  the  ob- 
jection of  the  solicitor  to  questions  eliciting  testimony 
as  to  mental  weakness  and  fits  or  hallucinations  of  the 
defendant.  This  evidence  was  not  admissible  in  the  ob- 
sence  of  a  plea  of  "not  guilty  by  reason  of  insanity." 
—Code  1907,  §  7176 ;  Mt>rreU  v.  State,  136  Ala.  44,  34 
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South.  208;  Ward  v.  State,  96  Ala.  100,  11  South.  217; 
WaJker  v.  State,  91  Ala.  76,  9  South.  87. 

(7)  No  prejudice  resulted  from  the  action  of  the  court 
in  sustaining  the  objection  to  the  question  asked  the  de- 
fendant as  to  what  effect  whisky  had  on.  him  after  he 
was  injured.  The  defendant  was  allowed  to  testify  fully 
that  he  remembered  nothing  that  occurred  after  they 
met  Franklin  and  took  a  drink  with  him,  and  knew 
nothing  about  the  assault. 

(8)  The  evidence  in  this  case  establishes  without  dis- 
pute, or  room  for  adverse  inference,  that  the  assault  was 
ccmimitted  with  a  shotgun,  the  charge  therefrom  enter- 
ing one  of  Roddie's  arms,  almost  severing  it  from  his 
bodj',  and  after  he  was  shot  down  that  defendant  beat 
him  over  the  head  with  such  terrific  blows  that  the  gun 
was  broken  into  pieces  and  the  barrels  severed  from  each 
other.  There  being  no  issue  of  insanity  in  the  case,  and 
hence  no  proof  thereof,  the  law  presumes  that  the  de- 
fendant is  sane  and  capable  of  forming  an  intent  to 
murder,  aiid  the  character  of  the  assault  and  the  means 
used  was  sufficient  to  afford  an  inference,  which  it  was 
the  province  of  the  jury  to  draw,  that  the  defendant  en- 
tertained the  necessary  intent.  In  view  of  this  presump- 
tion, it  was  incumbent  on  the  defendant  to  offer  proof 
of  his  incapacity  to  form  the  intent  at  the  time,  at  least 
sufScient  to  afford  a  reasonable  doubt  of  his  capacity. 
—Oater  v.  State,  141  Ala.  10,  37  South.  692. 

(9)  The  part  of  the  oral  charge  of  the  court  excepted 
to,  when  read  in  connection  with  the  charge  as  a  whole, 
correctly  states  the  law,  and  is  not  in  conflict  with  the 
authorities  holding  that  the  burden  is  on  the  state  to 
offer  proof  sufScient  to  satisfy  beyond  a  reasonable 
doubt  that  the  defendant  entertained  the  intent  to  mur- 
der at  the  time  the  assault  was  committed,  and,  if  the 
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jnrj  have  a  reasonable  doubt  on  this  point  arising  out 
of  any  part  of  the  evidence  after  considering  all  the  evi- 
dence,  they  should  not  convict  of  the  felony. 

(10)  Charges  1  and  19  refused  to  the  defendant  pre- 
termit a  consideration  of  all  the  evidence,  and  a  similar 
charge  was  condemned  in  Ex  parte  Davis^  184  Ala,  26, 
63  South.  1010. 

(11)  Charges  2  and  10  were  argumentative,  and  were 
well  refused. 

(12)  There  was  no  evidence  of  self-defense,  and 
charges  3,  4,  5,  7,  and  8  were  well  refused. — Campbell 
V.  State,  185  Ala.  17,  64  South.  320 ;  WUUams  v.  State, 
83  Ala.  20,  3  South.  616 ;  Reese  v.  State,  135  Ala.  14,  33 
South.  672. 

(13)  The  defendant  was  convicted  of  the  felony,  which 
involved  all  the  elements  of  the  offense  charged  in  the 
indictment,  and,  as  we  have  said,  the  proof  showed  with- 
out dispute  that  the  defendant  assaulted  Boddie  with- 
out circumstances  of  justification.  The  voluntary  drunk- 
enness of  the  defendant  was  not  available  as  a  defense 
to  the  assault. — Cleveland  v.  State,  86  Ala.  1,  5  South. 
426 ;  Morrison  v.  State,  84  Ala.  405,  4  South.  402 ;  Ford 
V.  State,  71  Ala.  385 ;  Beaaley  v.  State,  50  Ala.  149,  20 
Am.  Bep.  292. 

(14)  Therefore,  assuming  that  charges  20,  21,  and  23 
were  correct  statements  of  the  law  and  appropriate  to 
the  issues  in  the  case,  it  is  clear,  in  view  of  the  forego- 
ing facts  and  principles^  and  the  further  fact  that  charge 
22  given  at  the  defendant's  request  correctly  stated  the 
doctrine  of  reasonable  doubt  as  to  the  higher  offense, 
no  prejudice  is  shown  from  the  refusal  of  these  charges. 

(15)  On  the  principle  of  law  stated  in  the  first  part 
of  the  opinion,  charge  17  was  properly  refused.  While 
the  burden  was  on  the  state  to  convince  the  jury  beyond 
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a  reasonable  doubt  of  the  defendant's  guilt  of  the  of- 
fense charged  in  the  indictment  before  he  could  be  con- 
victed of  an  assault  with  intent  to  murder,  when  this 
was  done  by  the  evidence  the  burden  was  met,  and  while, 
as  stated^  this  burden  involved  proof  to  that  degree  of 
the  intent  to  murder,  it  did  not  involve  the  additional 
burden  of  proving  that  the  defendant  was  mentally  cap- 
able of  forming  the  intent.  His  capacity,  in  the  absaice 
of  countervailing  testimony,  arises  as  a  presumption  of 
law. — Outer  v.  State,  aupra^  This  charge  at  least  was 
misleading,  if  not  inherently  incorrect. 

(16)  The  court  was  not  required  to  give  charges  em- 
bodying the  statement  that  there  is  or  is  not  evidence 
of  a  certain  fact  in  the  case.  Therefore  charges  18  is  well 
refused. 

We  find  no  error  in  the  record,  and  the  judgment  is 
aifirmed. 

Affirmed. 


Johnson  v.  The  State. 

Murder. 

(Decided  May  20,  1915.    Rehearing  denied  June  18,  1915. 

69  South.  396.) 

1.  Witnesses;  Bias;  Credibility. — The  fact  that  a  witness,  before 
the  preliminary  trial  of  defendant,  had  received  an  assurance  from 
a  relative  of  deceased,  who  was  active  in  the  prosecution,  and  who 
had  shown  a  tendency  to  color  the  facts,  that  if  the  witness  would 
stand  by  the  state  in  the  prosecution,  the  case  which  such  relative 
had  against  the  witness  would  be  dropped,  was  materialas  showing 
bias,  if  the  assurance  was  given,  and  it  was  error  to  exclude  it 

2.  Same. — Such  error  was  not  cured  by  the  action  of  the  court  in 
subsequently  offering  to  allow  defendant  on  the  cross-examination  of 
such  relative  to  ask  him  such  question,  and  if  he  denied  the  facts 
sought  to  be  proven  thereby,  to  recall  the  previous  witness,  as  such 
offer  would  require  as  a  prerequisite  to  defendant's  right  to  examine 
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the  witness  as  to  a  material  matter,  that  defendant  first  disproved 
that  fact  by  the  evidence  of  a  relative  of  deceased. 

3.  Criminal  Law;  Solicitors.— VnAer  section  7781,  Code  1907,  solici- 
tors may  accept  the  assistance,  in  their  discretion  of  duly  licensed, 
practicing  attorneys. 

4.  Same. — It  is  immaterial  that  an  attorney  aiding  a  solicitor  in 
the  prosecution  of  a  criminal  case  was  employed  by  those  interested 
in  such  prosecution. 

5.  Charge  of  Court;  Covered  by  Those  Oiven, — It  is  not  error  to 
refuse  charges  substantially  covered  by  written  instructions  given. 

6.  Same;  Invading  Province  of  Jury. — ^A  charge  asserting  that  if 
there  was  one  fact  proven  which  was  inconsistent  with  defendant's 
guilt,  he  must  be  acquitted,  was  invasive  of  the  province  of  the  Jury 
and  properly  refused. 

7.  Same;  Misleading, — Such  a  charge  was  also  misleading,  and 
properly  refused  as  such. 

8.  Trial:  Argument  of  Counsel. — Tfie  argument  of  counsel  stated 
and  examined  and  held  to  be  within  the  bounds  of  legitimate  argu- 
ment 

(Brown,  J.,  dissents  in  part.) 

Appbal  from  Winston  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Luther  Johnson  was  convicted  of  murder,  and  he  ap- 
peals.  Reversed  and  remanded. 

( This  case  was  reviewed  by  the  Supreme  Court  on  cer- 
tiorari and  the  writ  denied.  See  193  Ala.  678,  69  South. 
1020.— Reporter.) 

The  facts  sufficiently  appear.  Charge  28  refused  the 
defendant  is  as  follows:  '^If  there  is  one  fact  proven 
in  this  case,  which  one  fact  is  not  consistent  with  the 
guilt  of  the  defendant,  then  under  the  law  you  must  ac- 
quit him.'^ 

The  following  exceptions  were  reserved  to  the  follow- 
ing language  of  counsel  for  the  state,  while  addressing 
the  jury :  '^His  expression  like  his  last  act  was  that  of 
murder."  "Why  did  they  go  around  these  poor  girls 
when  their  father  was  lying  out  there  dead,  and  ask 
them  who  did  it."  "William  Manasco  is  not  here  to  tes- 
tify ;  if  he  was,  he  would  probably  corroborate  his  two 
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girls."  "It  appears  to  me  from  the  logic  of  the  evidence 
in  this  case  that  it  was  an  unproTOked  shooting  of  Man- 
asco." 

J.  J.  Ray,  M.  L.  Lbith,  Noeman  Gunn,  and  May- 
hall  &  Stagnbe,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— This  is  the  third  appeal  in  this  case, 
and  in  the  reports  of  the  case  on  the  former  appeals  will 
be  found  a  summary  of  the  facts  attending  the  homi- 
cide.— Johnson  v.  State,  4  Ala.  App.  47,  57  South.  593 ; 
Johnson  V.  State,  8  Ala.  App.  14,  62  South.  450;  Ex 
parte  Johnson,  183  Ala.  88,  63  South.  73. 

It  is  sufficient  to  say  that  the  evidence  on  the  part  of 
the  state  tended  to  show  that  the  homicide  was  unpro- 
voked and  unjustifiable,  while  that  offered  by  the  de- 
fendant tended  to  show  that  the  defendant  acted  in  self- 
defense. 

.  (1)  Before  the  witness  Harper  was  examined  by  the 
state,  the  fact  was  developed  in  the  testimony  of  Lula 
Edwards,  a  daughter  of  the  deceased,  that  Kirk  Dodd 
was  the  uncle  of  Lula  Edwards,  and  that  he  had  been 
taking  an  active  interest  in  the  prosecution,  and  had 
"posted"  the  witness  Lula  Edwards,  as  a  result  of  which 
she  had  testified  on  a  previous  trial  that  she  knew  who 
shot  her  father,  when  as  a  matter  of  fact  her  testimony 
on  the  last  trial  showed  that  she  did  not  know  who 
fired  the  shots  that  caused  his  death.  In  view  of  this 
evidence  and  the  relation  of  Dodd  to  the  deceased,  and 
the  tendency  of  the  evidence  showing  Dodd's  disposition 
to  color  the  facts  bearing  upon  the  homicide,  the  court 
fell  into  error  in  sustaining  the  objections  of  the  solic- 
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itor  to  the  questions  eliciting  testimony  to  the  effect  that 
the  witness,  before  the  preliminary  trial  of  the  defend- 
ant, received  the  assurance  from  Dodd,  who  was  the 
prosecutor  in  a  case  against  the  witness,  that  if  he  would 
stand  by  the  state  in  this  prosecution,  the  case  against 
the  witness  would  be  dropped.  If  such  assurance  was 
given  the  witness  and  in  pursuance  thereof  he  gave  evi- 
dence favorable  to  the  prosecution,  it  was  a  material 
fact  to  which  the  defendant  was  entitled,  as  showing 
bias  or  prejudice,  and  proper  to  be  considered  by  the 
jury  in  weighing  the  testimony  of  the  witness. — Lodge 
17.  StiUe,  122  Ala.  97,  26  South.  210,  82  Am.  St.  Rep. 
23 ;  Prince  v.  State,  100  Ala.  144,  14  South.  409,  46  Am. 
St.  Bep.  28 ;  Southern  Ry,  Co.  v,  Crouoder,  130  Ala.  265, 
30  South.  592 ;  Hoisejf  v.  State,  5  Ala.  App.  8,  59  South. 
549 ;  Houston  Bircuit  Co.  v.  Dial,  135  Ala.  168,  33  South, 
268;  Ott  V.  Sifate,  160  Ala.  31,  49  South.  810;  A.  G.  fif. 
R.  R.  Co.  V.  Johnston,  128  Ala.  295,  29  South.  771 ;  Har- 
well V.  State,  11  Ala.  App.  190,  65  South.  702. 

In  Prince  v.  State,  supra,  the  court  observed:  "In 
weighing  testimony  the  jury  ought  to  be  in  possession 
of  all  facts  calculated  to  exert  any  influence  upon  the 
witness.  It  cannot  be  said  as  a  conclusion  of  law  that 
an  employee,  testifying  in  a  matter  in  which  he  knows 
his  employer  interested  personally  or  pecuniarily,  is,  or 
is  not,  wholly  unbiased.  It  is  proper  for  the  jury  to 
know  the  character  of  the  interest  of  the  employer,  how 
it  is  to  be  aflfected,  and  in  what  way  it  is  manifested." 

In  Commonwealth  v.  Sackett^  22  Pick.  ( Mass. )  394 : 
"On  a  cross-examination  great  latitude  is  allowed  to 
counsel  in  putting  questions  to  test  the  accuracy  or  cred- 
ibility of  the  witness,  and  the  limitation  of  the  inqui- 
ries in  respect  to  matters  irrelevant  to  the  point  in  issue 
must  depend  on  the  discretion  of  the  court  trying  the 
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cause;  and  in  such  a  case  the  decision  of  the  common 
pleas  is  not  subject  to  revision  in  this  court.  But  we 
think  that  the  question  whether  a  reward  had  not  been 
o£fered  to  the  witness  in  relation  to  the  testimony  which 
he  should  give  in  a  certain  class  of  cases,  comprehend- 
ing this  case,  was  material  to  the  issue  under  consider- 
ation, and  it  was  a  matter  of  right  for  the  party  to  have 
it  answered." 

In  Harwell  v.  State,  supra,  this  court,  speaking  by 
Walker,  P.  J.,  said:  "On  the  cross-examination  of  the 
witness  the  defendant  was  entitled  to  bring  out  any  fact 
having  a  tendency  to  impeach  his  impartiality.  It  is 
not  to  be  denied  that  the  jury,  in  determining  whether 
or  not  the  witness  was  under  the  influence  of  a  bias  that 
might  aflfect  the  weight  to  be  accorded  his  testimony, 
should  have  been  permitted  to  look,  not  only  to  the 
fact  that  he  had  been  employed  to  obtain  incriminating 
evidence  against  the  defendant,  but  to  the  amount  of 
compensation  he  expected  to  receive  for  the  service  ren- 
dered by  him  in  that  regard." 

(2)  The  action  of  the  court  in  offering  to  allow  the 
defendant^  on  the  cross-examination  of  Dodd,  to  ask 
the  same  questions  that  had  been  propounded  to  Har- 
per, and  to  be  proved  by  Harper's  answers  to  those  ques- 
tions, the  court  would  have  Harper  recalled,  did  not 
cure  the  injurious  effects  of  the  error.  The  effect  of  this 
offer  was  to  fix  as  a  prerequisite  to  the  defendant's  right 
to  cross-examine  Harper  as  to  a  fact  material  to  his 
defense  that  the  defendant  first  disprove  that  fact  by 
the  witness  Dodd,  who  is  shown  to  have  been  active  in 
the  prosecution  of  the  defendant. 

(3,  4)  The  control  of  the  prosecution,  in  so  far  as  pre- 
senting the  state's  case  is  concerned,  was  in  the  hands 
of  the  solicitor,  upon  whom  the  statute  imposes  the  duty 
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of  representing  the  state  in  the  prosecution. — Code  1907, 
§  7781.  There  is  nothing  in  the  statute  or  the  policy 
of  the  state  as  expressed  therein  which  denies  the  solic- 
itor the  right  to  accept  assistance  from  a  duly  licensed 
practicing  attorney,  who  is  a  sworn  officer  of  the  court. 
The  acceptance  of  such  assistance  in  a  prosecution  where 
he  is  not  disqualified  is  entirely  a  matter  within  the 
discretion  of  the  solicitor.  It  is  certainly  not  a  matter 
in  which  the  defendant  has  any  voice.  And  the  fact  that 
the  attorney  was  employed  by  those  interested  in  the 
prosecution  is  wholly  immaterial. — Shelton  v.  State,  1 
Stew.  &  P.  (Ala.)  208;  12  Cyc.  532;  State  v,  Kent,  4 
N.  D.  577,  62  N.  W.  631,  27  L.  R.  A.  686. 

In  Shelton  v.  State,  supra,  where  this  question  was 
eipressly  dealth  with  by  the  Supreme  Court,  it  was 
said :  ^^^Now  the  fact  is  well  known  that  prisoners  usual- 
ly employ  men  of  the  strongest  talents,  and  the  more  im- 
portant the  case,  the  more  distinguished  the  defending 
counsel  generally  are;  and  if  the  state  is  neyer  to  be 
aided  in  'her  prosecutions  the  contest  would  often  be 
too  unequal  for  the  purposes  of  justice.  Nor  can  I  con- 
ceive that  much  is  to  be  apprehended  from  a  practice 
that  has  long  prevailed  throughout  our  country.  The 
assisting  counsel  would  be  under  the  control  of  the 
court,  and  the  solicitor,  a  sworn  officer,  charged  with 
the  important  trust  of  public  prosecutions,  would  be 
guilty  of  a  great  dereliction  of  duty,  if  he  connived  at 
collusions  for  acquittal,  or  permitted  cruel  and  unjust 
prosecutions.'' 

In  the  opinion  of  the  court  in  State  v.  Kent,  supra, 
will  be  found  a  very  able  discussion  of  the  question, 
in  which  the  same  conclusion  is  reached  as  announced 
above,  and  to  which  we  refer  as  justifying  these  conclu- 
sions. 


10— IS 
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Tlie  court  did  not  err  in  overruling  the  objection  to 
the  appearance  of  Mr.  Davis,  who  assisted  in  the  prose- 
cution. 

(5)  The  propositions  stated  in  charge  3,  refused  to 
the  defendant,  were  given  to  the  jury  in  charges  6  and 
23y  and  it  was  not  error  to  refuse  the  charge. 

(6,  7)  Charge  38  was  properly  refused,  as  it  was  in- 
vasive of  the  province  of  the  jury  and  misleading. — Ex 
parte  Da/vis  et  al.,  184  Ala.  26,  63  South.  1010 ;  Walker 
V.  State,  117  Ala.  42,  23  South.  149. 

(8)  The  observations  of  counsel  for  the  state  in  ar- 
gument were  within  the  gounds  of  legitimate  argument, 
and  the  rulings  on  the  trial  with  reference  thereto  were 
without  error. 

For  the  error  pointed  out,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  a  new  trial  ordered. 

Reversed  and  remanded. 

,  ON  BBHBARING. 

This  case  was  submitted  on  the  motion  of  the  Attor- 
ney General  to  dismiss  the  appeal  for  failure  of  appel- 
lant to  file  the  statement  of  appeal  required  by  rule  43 
(175  Ala.  XX,  61  South,  viii).  There  is  no  pretense  that 
any  effort  was  made  to  comply  with  this  rule,  and  if 
this  rule  means  anything  at  all,  it  should  be  enforced. 
If  it  is  to  be  given  the  construction  placed  on  it  in  the 
majority  opinion  in  Rivers  v.  State,  infra,  69  South. 
387,  then  it  is  useless,  as  rule  41  (32  South,  iv)  as  con- 
strued and  applied  in  Cudd  v.  Reynolds,  186  Ala.  207, 
65  South.  41,  covers  this  field.  In  the  opinion  of  the 
writer,  the  rule  is  a  good  one,  and  should  be  enforced 
by  dismissal  of  the  appeal  in  this  case,  for  the  reasons 
pointed  out  in  the  dissenting  opinion  in  Rivers  v.  State. 
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The  other  members  of  the  court  hold  otherwiBe,  and  on 
the  authority  of  the  majority  opinion  in  the  above-cited 
case  the  motion  to  dismiss  the  appeal  is  overruled. 

If  the  proposition  made  by  Dodd  to  the  witness  Har- 
per was  that  if  he  would  stand  by  the  prosecution  and 
give  evidence  against  the  defendant,  the  case  against 
the  witness  would  be  dismissed,  then,  in  view  of  the  fact 
that  Harper  testified,  and  that  his  testimony  was  detri- 
mental to  the  defendant,  the  question  as  to  whether 
he  accepted  the  proposition  of  Dodd  and  was  biased 
thereby,  or  whether  he  was  testifying  truthfully  and 
without  bias,  was  for  the  jury,  and  not  for  the  court. 

Application  for  rehearing  overruled. 


Ingrain  v.  The  State. 

Murder. 

(Decided  June  90,  1915.    Rehearing  denied  October  4,  1915. 

69  South.  976.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  mat- 
ter admitted  was  not  part  of  the  res  gesUe,  and  was  not  unfavorable 
to  the  defendant,  its  admission  was  harmless,  if  error. 

2.  Homicide;  Evidence;  Malice. — The  state  may  show  that  defend- 
ant made  threats  against  deceased  a  short  time  before  the  Icilling  as 
tending  to  show  malice  and  a  disposition  to  harm  deceased. 

3.  Evidence;  Opinion;  Conclusion. — Where  the  question  was 
whether  defendant  had  made  threats,  the  response  that  the  parties 
were  fussing  was  not  objectionable  as  a  conclusion  or  opinion  of  the 
witness. 

4.  Witnesses;  Examination;  Responsive  Answer, — Where  the  ques 
tion  was  whether  deceased  had  made  threats,  the  statement  volun 
teered  by  the  witness  that  dec^sed  was  cussing  at  defendant,  was  noi 
responsive  to  the  question,  and  was  properly  excluded. 

5.  Same;  Cross-Examination. — Facts  concerning  disputes  or  diffi 
culties  between  deceased  and  other  parties  with  which  defendant  was 
not  connected  were  not  the  proper  subject  of  croBS-ezamlnation. 

6.  Evidence;  Opinion. — A  witness  may  testify  as  to  what  he  ob- 
Berved  as  to  the  condition  of  the  shirt  and  arm  wound  of  a  third 
person  shortiy  after  the  killing,  at  which  time  he  saw  them. 
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7.  Homicide;  Evidence;  Self-Defense. — Where  no  evidence  had  been 
introduced  tending  to  show  that  defendant  acted  in  self-defense  in 
flhooting  deceased,  it  was  not  error  to  refuse  to  permit  defendant  to 
Introduce  evidence  that  deceased  cursed  and  abused  him  shortly 
before  the  killing,  but  in  a  transaction  not  connected  with  the  killing. 

8.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  evi- 
dence was  not  excluded,  and  defendant  received  the  full  benefit  at  a 
subsequent  time  of  that  or  similar  testimony,  the  sustaining  of  an 
objection  to  the  evidence  as  originally  offered  was  harmless,  if  error. 

9.  Homicide;  Evidence;  Res  Gestae, — It  was  not  error  to  exclude 
evidence  as  to  conversations  between  defendant  and  a  third  person 
while  going  to  the  scene  of  the  crime  in  which  conversation  such 
person  suggested  to  defendant  that  he  go  to  see  deceased  about  pick- 
ing cotton  for  defendant. 

10.  Trial;  Reception  of  Evidence;  Offer  of  Proof, — ^Where  defendant 
stated  to  the  court  that  he  expected  to  show  what  ''one  said  to  the 
other,"  such  statement  was  too  indefinite  to  render  the  exclusion  of  a 
conversation  between  defendant  and  a  third  person  to  show  why 
defendant  went  to  deceased  at  the  time  of  the  homicide,  error. 

11.  Evidence;  Opinion. — A  statement  by  a  witness  that  immediately 
before  the  killing,  the  parties  thereto  were  not  engaged  in  a  scuffle 
or  difficulty,  was  not  objectionable  as  calling  for  an  opinion. 

12.  Homicide;  Evidence, — ^Where  the  evidence  was  in  conflict  as  to 
whether  deceased  had  a  knife,  and  attempted  to  use  it  to  cut  defend- 
ant, It  was  competent  for  a  witness  who  did  not  come  upon  the  scene 
until  after  other  persons  had  arrived,  to  state  that  deceased  did  not 
have  a  knife. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabgb. 

Malcolm  Ingram  was  convicted  of  manslaughter  in 
the  first  degree,  and  he  appeals.  Affirmed. 

The  charge  was  the  killing  of  Zollie  Bryson  by  shoot- 
ing him  with  a  gun.  The  state  asked  the  witness  Powell 
if  Ingram  made  any  threats  at  that  time,  and  the  wit- 
ness answered,  ^ Why,  Bryson  was  cussing  at  him."  This 
answer,  on  motion  of  the  state,  was  excluded.  On  the 
cross-examination  of  the  witnesses  Smith  and  Johnson, 
the  defense,  on  cross-examination,  asked  them:  "Were 
you  there  when  this  negro  had  some  trouble  with  old 
man  Horn?"  The  objection  of  the  state  was  sustained. 
Also,  "What  did  you  see  on  Mr.  Searcy's  arm?"  and 
''That  was  right  at  the  time  when  Zollie  got  a  brickbat 
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and  was  about  to  knock  old  man  Horn  off  his  wago% 
wasn't  he?"  The  other  matters  sufficiently  appear  from 
the  opinion. 

» 

Espy  &  Farmer^  E.  H.  Hill^  and  Lee  &  Tompkins^ 
for  appellant 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J.— (1)  Even  should  it  be  conceded 
that  the  matter  inquired  about  was  not  part  of  the  res 
gestaB,  and  that  the  court  erroneously  permitted  the  sol- 
icitor to  ask  the  state's  witness  J.  J.  Powell  the  ques- 
tion: "After  the  shot  was  fired,  the  man  on  the  right 
turned  loose.  Did  he  then  go  back  and  take  hold  of  the 
negro  any  more?" — the  answer  elicited  was  not  injur- 
ious or  prejudicial  to  the  defendant,  for  the  witness  an- 
swered, "Not  as  I  noticed."  This  evidence  not  being  un- 
favorable to  defendant,  its  admission,  if  error,  was  with- 
out injury. — Austin  v.  State,  145  Ala.  37,  40  South.  989: 
BraJwm  v.  State,  143  Ala.  28,  38  South.  919. 

(2,  3)  It  was  entirely  competent  for  the  state  to  show 
by  the  witness  Powell  that  the  defendant  made  threats 
against  the  deceased  at  Trautwine's  store  but  a  short 
time  before  the  killing,  for  the  purpose  of  showing  mal- 
ice and  a  disposition  to  harm  deceased. — Parham  v. 
State,  147  Ala.  57,  42  South.  1.  Nor  was  the  question, 
asking  if  the  defendant  had  made  threats,  objectionable 
as  calling  for  the  opinion  of  the  witness,  nor  was  the 
evidence  elicited  by  the  question  objectionable  as  being 
the  opinion  or  conclusion  of  the  witness.  The  statement 
of  the  witness  that  the  parties  were  "^fussing"  was  but 
the  statement  of  a  collective  fact,  based  on  his  personal 
knowledge  from  seeing  and  hearing  the  parties  and  ob- 
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serving  their  conduct,  gee  Hill  v.  State^  146  Ala.  61, 
41  South.  621 ;  Tagert  v.  State,  143  Ala.  88,  139  South. 
293,  111  Am.  St.  Rep.  17;  Sims  v.  State,  146  Ala.  109,  41 
South.  413. 

(4)  The  state  had  a  right  to  have  the  court  exclude 
the  statement  volunteered  by  the  witness  Powell  .that 
was  not  responsive  to  the  question  calling  for  threats 
made  by  defendant  against  deceased. 

(5)  A  defendant  should  not  be  permitted,  under  the 
guise  of  a  cross-examination  for  the  purpose  of  test- 
ing the  accuracy  of  the  memory  of  a  witness,  to  prove 
the  particulars  of  a  former  difficulty  between  the  de- 
ceased and  a  third  party  forming  no  part  of,  and  hav- 
ing no  connection  with,  the  killing  of  the  deceased  by 
the  defendant  and  for  which  he  was  on  trial;  and  the 
court  properly  exercised  its  discretion  in  refusing  to 
allow  the  defendant  to  bring  out  foreign  matters  im- 
material to  the  issues  on  the  cross-examination  of  the 
witnesses  R.  A.  Smith  and  Jack  Johnson,  as  to  a  dis- 
pute or  difficulty  between  the  deceased  and  one  Horn, 
with  which  defendant  was  not  concerned  or  connected. 
It  is  discretionary  with  the  trial  court  as  to  what  extent 
cross-examination  of  a  witness  will  be  permitted  on  ir- 
relevant matters  for  the  purpose  of  -testing  the  accur- 
acy of  the  witness'  knowledge. — Dilburn  v.  L.  d  N.  B. 
R.  Co.,  156  Ala.  228,  47  South.  210. 

(6)  There  was  no  error  in  allowing  the  witness  Jack 
Johnson  to  testify  to  what  he  observed  as  to  the  con- 
dition of  the  shirt  and  arm  wound  of  Searcy  shortly 
after  the  killing,  at  which  time  he  saw  them. — Fowler  v. 
State,  155  Ala.  21,  45  South.  913. 

(7)  When  the  state's  witness  Cliff  McGowan  was  in- 
terrogated about  what  he  heard  take  place  between  the 
deceased  and  the  defendant  at  Fowlke's  store  some  10 
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minutes  before  the  killing,  no  evidence  had  been  intro- 
duced showing  that  the  defendant  acted  in  self-defense 
in  shooting  the  deceased^  and  the  court  cannot  be  put 
in  error  for  refusing  to  allow  the  defendant,  at  that 
stage  of  the  proceedings,  to  show  that  the  deceased 
cursed  and  abused  the  defendant  at  that  time  and  place 
prior  to,  and  disconnected  with,  the  occurrence  of  the 
killing.  If  this  evidence  would  have  had  a  tendency  later 
(as  contended  by  defendant)  to  substantiate  the  testi- 
mony of  the  defendant  when  he  was  subsequently  ex- 
amined as  a  witness  as  to  what  took  place  at  Fowlke's 
store,  the  defendant  should  have  offered  to  make  the 
proof  after  the  defendant  had  testified,  or  after  there 
was  evidence  introduced  tending  to  show  that  the  de- 
fendant acted  in  self-defense. — Oilmore  v.  State,  141 
Ala.  51,  37  South.  359. 

(8)  One  or  more  of  the  questions  that  elicited  the  tes- 
timony of  the  defendant's  witness  Angus  Kirkland,  to 
the  effect  that  the  deceased  a  short  time  before  the  main 
transaction  resulting  in  the  killing,  jumped  on  a  wagon 
standing  near  the  wagon  of  one  Horn,  and  then  got 
into  Horn's  wagon  and  drew  back  a  brick  in  an  attempt 
to  strike  Horn,  when  a  third  party  interceded  and  took 
the  deceased  away,  while  shown  to  have  been  objected 
to  by  the  state  and  the  objection  to  the  question  sus- 
tained by  the  court,  did  not  result  in  an  exclusion  of 
the  evidence,  and  the  defendant  was  not  injured  there- 
by, even  if  it  be  conceded  that  the  ruling  was  erroneous ; 
for  the  defendant  seems  to  have  subsequently  received 
the  full  benefit  of  this  testimony  by  the  witness  {Kirhy 
V.  State,  151  Ala.  66,  44  South.  38 ;  Borden  d  Co.  v.  Vin- 
egar Bend  Lumber  Co.,  7  Ala.  App.  335,  62  South.  245), 
and,  if  not,  several  other  witnesses  testified  to  the  same 
facts,  and  they  were  not  controverted,  but,  on  the  con- 
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trary,  were  before  the  jury  without  conflict  in  the  evi- 
dence.— Phillips  V.  State,  11  Ala.  App.  15,  22,  65  South. 
444.  These  facts  were  practically  without  contradiction, 
and  it  was  harmless,  if  error,  to  refuse  to  admit  cumu- 
lative evidence  of  such  facts. — Hauser  v.  State,  6  Ala. 
App.  31,  60  South.  549. 

(9)  The  defendant's  counsel  insists  in  brief  that  the 
court  was  in  error  in  not  permitting  the  defendant's 
witness  Isham  Searcy,  and  the  defendant,  when  being 
examined  as  a  witness  in  his  own  behalf,  to  narrate  a 
conversation  that  took  place  between  the  two  a  short 
time  before  they  (under  one  phase  of  the  evidence)  went 
to  the  place  where  the  deceased  was  and  joined  him 
and  walked  along  the  street  or  road  with  him  but  a 
short  distance,  engaged  in  conversation  with  him,  when 
the  killing  took  place.  The  theory  upon  which  the  de- 
fendant bases  his  contention  of  this  evidence  of  a  con- 
versation between  the  defendant  and  his  companion  be- 
ing admissible  rests  upon  the  holding  of  those  cases  lay- 
ing down  the  rule  that  in  homicide  cases  declarations 
of  the  accused  or  the  deceased,  made  just  before  start- 
ing to  the  scene  of  the  killing,  as  to  the  purpose  or  ob- 
ject in  going  there,  are  admissible  as  part  of  the  res 
gest^  of  the  transaction,  or  matter,  though  not  prop- 
erly speaking,  a  part  of  the  res  gest®  of  the  killing. 
In  support  of  such  holding  see  Maddox  v.  State,  159  Ala. 
53,  48  South.  689,  and  authorities  there  cited  on  page  58. 

The  rulings  of  the  court  in  the  admission  and  rejec- 
tion of  evidence  as  set  out  in  the  record  in  this  case  are 
not  shown  to  be  at  variance  with  the  authorities  cited 
by  appellant  (Campbell  v.  State,  133  Ala.  81,  31  South. 
802,  91  Am.  St.  Rep.  17;  Tesney  v.  State,  77  Ala.  33; 
Harris  v.  State,  96  Ala.  24,  11  South.  255;  Kilgare  v. 
Stanley,  90  Ala.  523,  8  South.  130),  or  the  other  author- 
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ities  considering  and  upholding  the  rule  of  eyidence  re- 
ferred to.  In  no  instance  in  ruling  on  the  admission 
of  evidence  is  the  court  shown  to  have  refused  to  let 
the  defendant  as  a  witness  for  himself^  or  the  witness 
Searcy,  testify  to  a  declaration  made  by  the  defendant, 
expressing  his  purpose  or  object  in  leaving  the  place 
where  the  parties  were  engaged  in  conversation  and 
going  to  where  the  deceased  was.  What  counsel  for  de- 
fendant made  known  to  the  court  they  expected  to  elicit 
by  the  qu^tions  calling  for  a  conversation  between 
Searcy  and  the  defendant  at  this  time  does  not  show 
that  they  expected  to  prove  a  declaration,  made  by  the 
defendant,  expressing  his  purpose  in  going  to  the  par- 
ticular place  where  the  deceased  was  at  that  time.  A 
declaration  made  by  Searcy  would  not  be  competent  or 
admissible  under  the  rule  to  show  the  object  of  the 
defendant  in  going  to  the  place  as  explanatory  of  his 
act  and  purpose  in  going  to  that  particular  place. 

(10)  In  the  examination  of  the  witness  Searcy  the 
defendant's  counsel  stated  they  expected  the  witness  to 
testify  that  "'one  said  to  the  other"  (but  whether  the 
defendant  to  Searcy  or  Searcy  to  the  defendant  does 
not  appear),  "Let's  go  and  see  him  about  it"  (refer- 
ring to  the  deceased  and  his  having  made  a  promise  to 
each  of  the  parties  to  pick  cotton  for  them ) .  This  state- 
ment to  the  court  of  the  proposed  testimony  that  it  was 
expected  to  elicit  from  the  witness  was  not  sufficiently 
definite  to  put  the  court  in  error  for  refusing  to  admit 
an  offered  declaration  made  by  the  defendant  that  would 
constitute  part  of  the  res  gestae  of  the  transaction.  It  was 
an  equal  chance  that  the  testimony  the  defendant's  coun- 
sel stated  he  offered  to  introduce  was  an  inadmissible 
statement  made  by  Searcy,  and  not  the  defendant ;  and, 
before  the  court  can  be  put  in  error,  it  should  be  made 


154  COURT  OP  APPEALS  t^oL 

[iDgram  v.  The  State.] 

to  appear,  that  the  court  was  definitely  put  on  notice 
that  the  defendant  oflFered  to  show  by  the  witness  that 
the  defendant  made  a  declaration,  at  or  about  the  time 
of  his  leaving,  expressing  his  object  or  purpose  in  leav- 
ing, that  would  be  admissible  in  evidence,  and  not  be 
objectionable  as  a  self-serving  declaration.  The  declara- 
tion that  defendant's  counsel  oflFered  to  show  by  the  de- 
fendant, when  being  examined  as  a  witness  in  his  own 
behalf,  as  having  been  made  at  the  time  in  question, 
just  before  Searcy  and  the  defendant  left  ^here  they 
were  standing  and  went  up  the  street  and  overtook  the 
deceased,  was  not  a  statement  made  by  the  defendant, 
but  by  Searcy,  counsel  stating  to  the  court,  as  recited 
by  the  bill  of  exceptions,  that  the  defendant  would  tes- 
tify that  Searcy  said  to  the  defendant,  after  the  two 
had  talked  over  the  situation  with  reference  to  each  hav- 
ing advanced  the  deceased  a  small  sum  of  money  on  his 
promise  to  pick  cotton  for  them,  "Well,  let's  go  and  see 
about  it."  What  Searcy  said  to  the  defendant  was  pure 
hearsay,  and  would  not,  as  we  have  stated,  be  compe- 
tent, and  the  court's  ruling  in  refusing,  on  the  state's 
objection,  to  allow  the  defendant  to  testify  to  what  Sear- 
cy told  him  when  the  two  started  oflf  to  overtake  the  de- 
ceased was  free  from  error.  It  was  not  material  to  any 
issue  in  the  case  why  the  defendant's  witness  Searcy, 
who  was  not  implicated  in  the  crime  charged  against 
the  defendant,  went  to  the  place  of  the  killing,  or  his 
object  or  purpose  in  so  doing. — Weaver  v.  State,  1  Ala. 
App.  48,  55  South.  956.  Besides,  the  defendant  was  sub- 
sequently permitted  to  go  fully  into  his  purpose  in  leav- 
ing where  he  had  been  talking  to  Searcy  and  overtaking 
the  deceased,  and  allowed  to  testify  that  he  told  the  de- 
ceased that  he  was  only  there  for  the  purpose  of  getting 
the  deceased  to  pick*cotton  for  him  and  not  do  any- 
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thing  else.    See  Hfickerson  v.  State,  6  Ala.  App.  27,  60 
South.  446. 

(11)  It  was  not  violative  of  the  rule  against  letting 
a  witness  state  his  opinion  to  permit  the  state's  witness 
Sam  Spivey,  upon  being  recalled,  to  testify  that  imme- 
diately before  the  pistol  fired,  the  parties  were  not  en- 
gaged in  a  "scuffle"  or  "difficulty,"  as  the  opinion  rep- 
resented a  statement  of  collective  facts  within  his  knowl- 
edge, and  descriptive  of  a  condition  that  he  saw  as  an 
eyewitness.  This  testimony  was  not  outside  of  the  is- 
sues, as  contended  by  counsel  in  brief,  but  directly  in 
rebuttal  of  testimony  that  had  been  introduced  by  the 
defendant.  One  of  the  defendant's  witnesses  had  testi- 
fied that  they  were  "tussling"  just  before  the  shot  was 
fired,  another  testified  they  were  in  a  "difficulty,"  and 
still  others  testified  to  the  deceased  striking  at  the  de- 
fendant with  a  knife  and  engaging  in  a  difficulty  with 
him  just  before  he  shot  the  deceased. 

(12)  The  evidence  was  in  conflict  as  to  whether  the 
deceased  had  a  knife  and  had  endeavored  to  use  it  in 
an  attempt  to  cut  the  defendant,  and  the  testimony  of 
J.  J.  Powell,  to  the  effect  that  the  deceased  did  not  have 
a  knife  in  his  hand  when  he  got  to  him,  was  competent 
evidence  to  be  considered  by  the  jury  for  what  it  was 
worth,  although  the  witness  did  not  come  upon  the 
scene  of  the  tragedy  until  after  other  persona  had  ar- 
rived. The  objection  made  here  that  the  answer  was  not 
responsive  to  the  question  is  without  merit,  as  this  was 
a  matter  in  the  discretion  of  the  court,  and  no  motion 
is  shown  to  have  been  made  to  exclude  the  answer  on 
that  ground  in  the  trial  court. 

All  matters  presented  for  review  and  insisted  on  as 
error  are  based  upon  rulings  of  the  court  on  the  evi- 
dence.  We  have  discussed  the  questions  which  seem  to 
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be  principally  relied  upon  by  counsel  in  brief,  and  have 
examined  the  entire  record,  and  find  no  reversible  error. 
Other  rulings  on  the  evidence  shown  in  the  transcript 
do  not,  we  think,  require  reasoning  or  the  citation  of 
authority  to  show  them  to  be  correct. 
Affirmed. 


Ezzell  V.  The  State. 

Assault  and  Battery. 

(Decided  April  22,  1915.     68  South.  578.) 

1.  Assault  With  Intent;  Elements. — In  determining  whether  one  is 
guilty  of  assault  with  Intent  to  miirder.  or  of  a  simple  assault  or 
battery,  or  of  neither,  lecause  of  having  acted  in  self-defense,  the 
law  applicable,  is  the  law  of  homicide,  and  the  evidence  admissible 
In  a  prosecution  for  murder,  is  admissible  in  a  prosecution  for  assault 
with  intent  to  murder,  because  for  a  person  to  be  guilty  of  such 
assault  it  must  have  been  committed  under  such  circumstances  that 
if  death  had  resulted  the  offense  would  have  been  murder;  If  the 
killing  would  have  been  manslaughter,  the  person  perpetrating  it  is 
guilty  merely  of  an  assault  and  battery,  and  Is  guilty  of  nothing  If 
the  death  would  have  been  justifiable  homicide. 

2.  Homicide;  Arrest;  Killing  Officer. — One  who  kills  an  officer 
lawfully  arresting  him  is  guilty  of  murder. 

3.  Same;  Self -Defense ;  Resisting  Arrest. — One  unlawfully  sought 
to  be  arrested  by  an  officer  may  not  kill  such  officer  without  being 
guilty  of  murder  or  manslaughter,  according  to  the  circumstances, 
unless  the  killing  becomes  necessary  as  the  affray  progresses,  where 
the  attempted  arrest  creates  no  reasonable  belief  that  an  arrest 
will  do  great  bodily  harm,  notwithstanding  such  an  arrest  may  be 
resisted  with  force,  within  the  limits  of  reasonable  necessity. 

4.  Arrest  Without  TTananf.— Under  sections  6267  and  6269,  Code 
1907,  an  officer  has  no  authority,  without  a  warrant,  to  arrest  for  a 
misdemeanor,  or  for  a  violation  of  a  town  ordinance,  not  committed 
In  his  i)resence,  and  If  he  attempts  to  do  so  he  Is  guilty  of  an  assault. 

5.  Same;  Right  to  Information. — Under  section  0270,  CJode  1907, 
where  an  officer  arrests  one  without  a  warrant,  he  must  Inform  the 
person  of  his  authority,  and  of  the  cause  of  the  arrest,  under  penalty 
of  being  guilty  of  an  assault,  unless  such  person  is  actually  commit- 
ting a  public  offense  or  is  being  pursued;  but  when  such  person 
knows  of  the  official  character  of  the  officer,  of  the  conditions  for 
the  exercise  of  such  offlcer*s  authority,  and  of  his  purposes  he  must 
submit ;  and  although  a  person  may  know  such  officer's  official  char- 
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acter,  unless  he  also  knows  or  Is  notified  of  the  purpose  of  the 
officer  to  arrest  him,  and  the  cause  thereof,  he  may  resist  such  officer 
as  a  personal  assailant,  even  when  such  officer  has  lawful  cause  for 
the  exercise  of  his  official  authority,  as  his  official  character  protects 
him  only  when  he  purports  to  exercise  it  lawfully. 

6.  Assault  With  Intent;  Evidence;  Former  Quarrel. — Where  the 
evidence  of  defendant  was  that  the  peace  officer,  whom  he  shot,  had 
drawn  a  pistol  on  him,  saying  nothing  about  any  arrest,  and  the  evi- 
dence of  the  officer  himself  was  that  he  did  not  know  of  the  pres- 
ence of  defendant  until  he  was  shot  at,  and  that  of  the  sheriff,  who 
was  the  companion  of  the  officer,  was  that  such  officer  attempted  to 
arrest  defendant,  evidence  that  the  peace  officer  and 'the  sheriff  had 
been  looking  for  defendant  to  arrest  him  on  the  charge  preferred 
against  him.  although  such  charge  constituted  no  defense,  was  admis- 
sible in  evidence  as  a  circumstance  tending  to  rebut  the  contention 
that  the  officer  feloniously  assaulted  defer dant,  and  as  tending  to 
give  an  imiocent  character  to  the  motive  and  conduct  of  the  officer 
at  the  time  of  the  shooting. 

7.  8am4^. — Evidence  that  the  officer  and  defendant  had  quarreled 
previously  to  the  alleged  apsault,  on  account  of  an  arrest  of  defendant 
by  the  officer,  was  admissible  as  tending  to  show  that  such  officer's 
feelings  toward  defendant  were  not  good,  and  in  explanation  of 
assault  upon  defendant. 

8.  Same. — Where  the  officer  admitted  that  his  former  arrest  of 
defendant  had  created  bad  feeling  between  them,  evidence  as  to  the 
details  of  such  arrest  was  not  admissible. 

9.  Same;  Wounds;  Confinement. — The  time  that  the  assaulted  party 
was  confined  to  his  bed  as  the  result  of  his  wound,  Is  admissible  as 
showing  the  gravity  of  his  injuries — a  matter  to  be  considered  by  the 
jury  in  fixing  the  punishment  in  case  they  returned  a  verdict  of 
guilt 

10.  Same. — Where  such  evidence  had  been  admitted  defendant  should 
have  been  allowed  to  show  that  part  of  the  time  that  such  officer 
had  been  confined  to  his  bed,  was  due  to  his  addition  to  the  morphine 
habit  or  from  other  causes  not  attributable  to  his  wounds. 

11.  Same. — Where  defendant  stated  that  his  own  feelings  towards 
the  assaulted  officer  were  good,  it  was  competent  on  cross-examina- 
tion for  the  state  to  ask  defendant  if  It  was  not  a  fact  that  the 
officer  had  arrested  liim  many  times,  and  that  therefore  defendant's 
feelings  towards  the  officer  were  bad ;  and  defendant  having  answered 
**No,"  the  permitting  of  the  question  was  harmless,  if  error. 

12.  Same;  Buying  Weapons. — The  refusal  of  the  court  to  permit  the 
witness  to  state  his  uncommunicated  purpose  in  buying  shells  and 
borrowing  the  gun  with  which  he  shot  the  officer  was  proper. 

13.  Same. — ^The  defendant  should  have  been  allowed  to  testify  that 
Just  before  he  borrowed  the  gun  with  which  he  did  the  shooting,  that 
he  heard  the  officer  was  mad,  and  was  out  hunting  for  him  with  a 
gun,  as  that  fact  might  have  a  tendency  to  explain  defendant's  pur- 
pose in  borrowing  the  gun,  and  also  tended  to  support  his  evidence 
of  self-defense. 

14.  Same. — It  was  error  to  permit  the  state  to  show  that  on  occa- 
sions previous  to  the  shooting,  defendant  had  been  in  town  with  a 
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gun,  notwithstanding  threats  made  by  defendant  and  acts  accom- 
panying them  might  have  been  shown,  if  part  of  the  res  gestse. 

15.  Same;  Instruction, — Charges  asserting  that  under  the  evidence, 
which  was  not  disputed,  defendant  was  not  guilty  of  any  offense 
which  authorized  his  arrest,  and  that  If  the  officer  was  undertaking 
to  arrest  defendant  at  the  time  of  the  shooting,  then  under  the 
evidence  the  defendant  was  under  no  legal  duty  to  submit  to  the 
arrest,  was  properly  refused  as  being  calculated  to  mislead  the  jury 
where,  under  the  evidence,  the  officer  and  another  were  In  good 
faith  attempting  to  arrest  defendant  on  a  charge  not  an  offense  In 
law. 

16.  Same;  Undue  Prominence, — Such  charges  were  also  properly 
refused  as  singling  out  and  giving  undue  prominence  to  parts  of  the 
evidence. 

17.  Same;  Covered  hy  Those  Oiven, — Error  to  reversal  will  not  be 
predicated  upon  the  refusal  of  charges  substantially  covered  by 
written  charges  given. 

18.  Sam^e;  Ignoring  Issues, — Although  the  officer  had  no  right  to 
arrest  him  at  the  time  of  the  shooting,  charges  3  and  4  were  properly 
refused  as  ignoring  theories  supported  by  the  evidence,  upon  which 
defendant  might  have  been  found  guilty. 

Appeal  from  Franklin  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Gee  Ezzell  was  convicted  of  assault  and  battery,  and 
he  appeals.   Reversed  and  remanded. 

The  following  charges  were  refused  to  defendant: 
"(3)  Under  the  undisputed  evidence  in  this  case  Ezzell 
was  not  guilty  of  any  offense  which  authorized  his  ar- 
rest. 

"(4)  If  Barrett  was  undertaking  to  arrest  Ezzell  at 
the  time  of  the  shooting,  then  under  the  evidence  in  this 
case,  Ezzell  was  under  no  legal  duty  to  submit  himself 
to  arrest  at  the  hands  of  Barrett." 

The  other  charges  mentioned  are  covered  by  given 
charges. 

Ktrk,  Carmighabl  &  Rather^  and  Gborgb  P.  Jonbs^ 
for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  MrroH- 
BLL^  Assistant  Attorney  Gteneral,  for  the  Stata 
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THOMAS,  J.— (1)  For  a  person  to  be  guilty  of  an 
assault  with  intent  to  murder,  the  olBFense  here  charged, 
the  assault  must  have  been  committed  under  such  cir- 
eumsances  that,  if  death  had  resulted,  the  offense  would 
have  been  murder  (Code,  §  6309,  and  cases  cited) ;  if 
it  would  have  been  manslaughter,  then  the  person  is 
guilty  of  only  assault  and  battery,  and  if  it  would  have 
been  justifiable  homicide,  he  would  be  guilty  of  noth- 
ing. So  that,  in  determining  the  degree  of  a  defendant's 
guilt  who  is  charged  with  an  assault  with  intent  to  mur- 
der— ^that  is,  as  to  whether  he  is  guilty  of  that  or  of 
a  simple  assault  and  battery — ^and  in  determining  wheth- 
er he  is  guilty  of  neither,  because  of  having  acted  in 
self-defense,  we  are  governed,  as  a  rule,  by  the  same 
principles  as  obtain  in  the  law  of  homicide,  and  evidence 
that  is  admissible  under  such  a  charge  is  usually  admis- 
sible under  a  charge  of  assault  with  intent  to  murder 
and  vice  versa.  We  will  therefore,  with  a  view  to  an- 
swering and  clarifying  some  of  the  questions  raised  in 
this  case,  advert  briefly  to  the  law  of  homicide  as  ap- 
plied to  persons  killing  offiicers  in  resisting  arrest ;  some 
of  the  evidence  here  tending  to  show  that  defendant 
shot  the  prosecutor  in  resistance  of  an  attempted  arrest. 

(2)  If  an  officer  be  killed  by  one  resisting  a  lawful 
arrest,  the  killing  will  be  murder. 

(3)  An  unlawful  arrest,  or  an  attempt  to  make  an  un- 
lawful arrest,  stands  upon  the  same  footing  as  any  other 
nonfelonious  assault,  or  as  a  common  assault  and  bat- 
tery ;  hence  the  person  against  whom  such  unlawful  at^ 
tempt  is  directed  is  not  bound  to  yield,  and  may  resist 
with  force,  but  he  is  not  authorized  to  go  beyond  the 
force  reasonably  necessary  to  resist  the  assault;  that  is^ 
to  use  force  greatly  disproportionate  to  the  assault.  If 
he  does,  then  he  himself  becomes  a  wrongdoer,  and  if 
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death  results  from  his  act,  he  will  be  guilty  of  murder 
or  manslaughter,  depending  on  the  circumstances  of  the 
case,  unless  the  unlawful  attempt  to  arrest  him  was  per- 
sisted in  by  the  officer  and  such  violence  was  used  in 
the  effort  that  to  kill  the  officer  becomes  necessary,  or 
reasonably  seems  to  be  so,  in  order  to  save  his  own  life 
or  to  prevent  serious  bodily  harm  to  himself.  In  other 
words,  the  mere  attempt  to  arrest  unlawfully  will  not, 
where  the  attempt  creates  no  reasonable  belief  that  the 
officer  seeking  to  make  the  arrest  will  do  great  bodily 
harm,  excuse  a  homicide. — Noles  v.  State,  26  Ala,  31, 
62  Am.  Dec.  711 ;  Eiland  v.  State,  52  Ala.  328 ;  Boatio 
V.  State,  94  Ala.  47,  10  South.  602 ;  Brown  v.  State,  109 
Ala.  90,  20  South.  103 ;  Dryer  v.  State,  139  Ala.  119,  36 
South.  38.  As  was  well  said  in  a  late  case  by  our  Su- 
preme Court:  "It  is  better  to  submit  to  an  unlawful  ar- 
rest, though  made  with  force,  but  not  with  such  force 
as  to  endanger  the  life  or  limb,  than  to  slay  the  officer.^' 
— Adams  v.  State,  175  Ala.  12,  57  South.  591.  And 
again :  "Where  the  person  [sought  to  be  unlawfully  ar- 
rested] has  no  reasonable  cause  to  apprehend  any  worse 
treatment  than  a  legal  arrest  should  subject  him  to,  it 
is  his  duty  to  submit  and  seek  redress  from  the  law." 
— Williams  v.  State,  44  Ala.  41. 

(4,  5)  A  lawful  arrest  may  be  made  by  an  officer 
without  a  warrant  for  any  public  offense,  whether  mis- 
demeanor or  felony;  or  for  a  violation  of  a  municipal 
ordinance,  committed  in  his  presence;  or  for  a  breach 
of  the  peace  threatened  in  his  presence;  or  when  a  fel- 
ony has  been  committed ;  though  not  in  his  presence,  by 
the  person  arrested;  or  when  a  felony  has  been  com- 
mitted and  he  has  reasonable  cause  to  believe  that  the 
person  arrested  committed  it;  or  when  he  has  reason- 
able cause  to  believe  that  the  person  arrested  has  com- 
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mitted  a  felony,  although  it  may  afterwards  appear  that 
a  felony  had  not  in  fact  been  committed ;  or  on  a  charge 
made,  upon  reasonable  cause,  that  the  person  arrested 
has  committed  a  felony  (Code,  §§  6267,  6269;  JoM%  v. 
State,  100  Ala.  88,  14  South.  772) ;  but  no  officer  has 
authority  without  a  warrant  to  arrest  for  a  misde- 
meanor, or  for  a  violation  of  a  town  ordinance  {Jones 
V,  State,  supra)  not  committed  in  his  presence.  If  he 
attempts  to  do  so,  he  is  a  trespasser ;  and,  even  in  cases 
where  he  has  authority  to  arrest  without  a  warranty  he 
is  also  a  trespasser,  unless  he  inform  the  person  he  at- 
tempts to  detain  of  his  authority  and  of  the  cause  of 
the  arrest,  except  when  such  person  is  in  the  actual  com- 
mission of  a  public  offense,  or  on  pursuit,  and  except 
when  such  person  has  knowledge  of  the  official  charac- 
ter of  the  officer  and  of  the  presence  of  the  conditions 
for  the  exercise  of  official  authority  and  of  the  officer's 
purpose. — Code,  §  6270;  Brown  v.  State,  109  Ala.  71, 
20  South.  103;  Richards  v.  Burgm,  159  Ala.  282,  49 
South.  294, 17  Ann.  Cas.  898 ;  Rutledge  v.  Rowland,  161 
Ala.  114,  49  South.  461;  Sanderson  v.  State,  168  Ala. 
109,  53  South.  109 ;  King  v.  State,  89  Ala.  43,  8  South. 
120,  18  Am.  St.  Eep.  89.  And  although  the  person  may 
have  knowledge  of  the  official  character  of  the  officer, 
yet,  unless  he  also  has  knowledge  or  is  notified  or  in- 
formed of  the  purpose  of  the  officer  to  arrest  him  and 
the  cause  thereof,  such  officer  may  be  treated  and  re- 
garded as  a  personal  assailant,  and  his  assaults  resist- 
ed to  the  same  extent,  even  when  the  officer  has  a  lawful 
cause  for  the  exercise  of  official  authority,  since  he  is 
only  entitled  to  recognition  and  submission  to  as  an 
officer  when  he  purports  to  exercise  official  authority, 
and  not  when  he  acts  merely  in  a  private  capacity  and 

11— IS 
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from  individual  motives. — Code,  §  6270 ;  Brovyn  v.  State ^ 
supra;  Sanderson  v.  State,  supra, 

(6)  Barrett,  the  officer  alleged  here  to  have  been  as- 
saulted by  the  defendant,  makes  no  pretense  that,  at 
the  particular  time  he  was  assaulted,  he  was  attempting 
to  arrest  defendant — in  fact,  his  testimony  tends  to 
show  that  at  that  particular  time  he  had  just  given  up 
the  search  and  was  en  route  home,  when  he  was  sud- 
denly and  unexpectedly  attacked  by  defendant,  who, 
without  a  word  passing  between  them,  shot  at  him.  In 
view  of  this  testimony,  we  think  it  was  competent  for 
the  state  to  show  that  for  some  half  hour  and  up  to 
and  shortly  before  the  shooting,  Barrett  had,  as  an  offi- 
cer, in  conjunction  with  the  sheriff,  whom  he  had  sum- 
moned to  assist  him,  been  looking  for  defendant  for  the 
purpose  of  arresting  him,  as  there  was  also  evidence 
tending  to  show  that  defendant  knew  this.  If  he  did, 
the  evidence  was  certainly  admissible,  as  tending  to  es- 
tablish an  immediate  motive  for  defendant's  act.  And 
while  the  charge  upon  which  Barrett  and  the  sheriff 
were  seeking  to  arrest  the  defendant  without  a  warrant 
— that  is,  that  "he  was  in  town  drinking  and  had  a 
gun" — constitutes  neither  a  felony  nor  a  misdemeanor 
under  the  state  law  (Code,  §  6770;  LoUar  v.  State,  167 
Ala.  112,  52  South.  745),  nor  is  there  any  proof  going 
to  show  that  it  was  a  violation  of  the  ordinances  of  the 
town  of  Russellville,  where  defendant  shot  said  Barrett, 
and  consequently  such  charge  could  furnish  no  author- 
ity to  Barrett  for  arresting  defendant,  yet  we  think  it 
was  competent  for  the  state  to  prove  that  such  charge 
had  been  made  against  defendant  to  Barrett,  as  an 
official,  and  that  this  was  the  alleged  offense  for  which 
he  and  the  sheriff  were  so  looking  for  defendant. 
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Defendant  testified  that  he  did  not  attack  Barrett  as 
the  latter  claimed,  but  that  Barrett  attacked  him  sud- 
denly, confronting  him  with  a  drawn  pistol,  saying :  "O, 

yes;  6 d you.    Stop,  6 d you," — and 

that  Barrett  said  nothing  about  a  purpose  to  arrest  him, 
and  that  in  view  of  the  fact  of  the  bad  feeling  previous- 
ly existing  between  him  and  Barrett,  he  shot  as  Bar- 
rett raised  his  pistol,  and  to  defend  himself  assuming 
that  Barrett  in  his  personal  capacity  was  seeking  to 
feloniously  assault  him  and  was  not  acting  as  an  offi- 
cial and  attempting  to  arrest  him. 

The  sheriff,  who  was  present,  testified  that  Barrett 
exhibited  no  pistol,  but  said  to  defendant,  "Lay  down 
that  gun,"  and  that  defendant  immediately  shot  Bar- 
rett. 

We,  therefore,  have  three  versions  of  the  affair — that 
of  the  defendant,  that  of  the  sheriff,  and  that  of  Bar- 
rett— ^the  defendant's  testimony  tending  to  show  a  per- 
sonal assault  on  him  by  Barrett,  the  sheriff's  testimony 
tending  to  show  an  attempt  by  Barrett  to  arrest  defend- 
ant, and  Barrett's  testimony  teiiding  to  show  an  absence 
of  any  knowledge  on  his  part  of  even  the  presence  of 
defendant  until  defendant  was  in  the  act  of  firing  at 
him,  and  that  he  was  fired  at  twice  by  defendant,  and 
that  defendant  then  left  before  he  (Barrett),  who  was 
injured  by  the  shots,  could  or  did  say  or  do  anything. 

As  to  what  took  place  and  as  to  who  was  the  aggres- 
sor, as  well  as  the  character  of  the  aggression,  at  the 
time  of  the  shooting,  was  a  material  inquiry  for  the  jury 
in  the  case,  and  whatever  facts  tended  to  shed  light  on 
that  question,  without  obtruding  upon  the  minds  of  the 
jury-  matters  which  were  foreign  or  of  doubtful  pertin- 
ency, were  admissible.  The  fact  that  Barrett  and  the 
sheriff  had  been  and  were  in  good  faith  looking  for 
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defendant  to  arrest  him  on  a  charge  made,  although  the 
matters  charged  constituted  no  oflfense,  was  a  circum- 
stance tending  to  rebut  defendant's  contention  that  Bar- 
rett feloniously  assaulted  him,  and  tending  to  give  an 
innocent  character  to  the  motive  and  couduct  of  Bar- 
rett at  the  time  of  the  shooting,  and  to  shed  light  upon 
and  aid  in  the  interpretation  of  his  acts  at  such  time. 
—Rigell  v.  State,  8  Ala.  App.  52,  62  South.  977 ;  Storey 
V.  State,  71  Ala.  329  (13th  and  14th  headnotes) ;  Oaf- 
ford  V.  State,  122  Ala.  62,  25  South.  10. 

(7)  The  defendant,  as  tending  also  to  shed  light  on 
Barrett^s  alleged  assault  and  as  explaining  its  motive 
and  character,  had  a  right  to  show  that  for  some  time 
previous  thereto  the  feeling  of  Barrett  towards  him  had 
not  been  good  {Holmes  v.  State,  100  Ala.  80,  14  South. 
864 ) ,  and  to  this  end  he  might  show  the  fact  of  a  former 
altercation  or  difficulty  between  them,  but  not  the  mer- 
its or  details  thereof. — Qray  v.  State,  63  Ala.  66. 

(8)  Barrett,  however,  admitted  the  ill  feeling.  He 
testified :  "I  do  not  remember  that  we  had  spoken  since 
he  [defendant]  was  arrested  and  put  in  jail  [by  me  on 
a  previous  occasion].  It  had  been  maybe  a  month  since 
we  had  spoken,  and  I  had  seen  him  frequently.  I  had 
not  spoken  to  him,  nor  he  to  me." 

The  court  committed  no  error,  therefore,  in  declin- 
ing to  permit  defendant,  on  further  cross-examination, 
to  show  that  Barrett,  in  effecting  the  arrest  of  defend- 
ant on  the  previous  occasion  referred  to,  used  unnec- 
essary force,  and  assaulted  and  knocked  defendant  down 
and  trampled  upon  him. 

(9)  It  was  competent  for  the  state  to  show  the  length 
of  time  that  Barrett  was  confined  to  his  bed  as  a  re- 
sult of  the  wounds  inflicted  by  the  defendant  at  the  time 
of  the  assault  here  charged.    Such  evidence  tended  to 
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show  the  gravity  and  seriousness  of  the  injuries — a  mat- 
ter proper  for  the  consideration  of  the  jury  in  fixing 
the  amount  of  the  punishment  in  the  event  they  found 
defendant  guilty  of  either  assault  and  battery  or  assault 
with  intent  to  murder. 

(10)  If  a  part  of  the  time  Barrett  was  so  confined 
to  his  bed  was  due  to  his  addiction  to  the  morphine 
habity  or  other  cause  not  attributable  to  the  wounds 
inflicted  by  defendant,  the  defendant  should  have  been 
allowed  to  show  this. 

(11,  12)  The  defendant  stated  that  his  own  feelings 
toward  Barrett  were  good.  The  court  did  not  err,  there- 
fore, in  permitting  the  state  on  cross-examination  to 
ask  the  witness :  ''Is  it  not  a  fact  that  Barrett  arrested 
you  time  and  time  again,  and  that  there  are  cases  now 
pending  against  you  where  he  arrested  you,  and  that  by 
reason  of  that  your  feeling  towards  him  is  bad?" — Oar- 
den  V.  State,  84  Ala.  417,  4  South.  823. 

If,  however,  there  was  any  error  in  permitting  the 
question  to  be  asked,  it  was  harmless,  as  it  appears  the 
witness  answered  in  the  negative. 

(13)  The  court  committed  no  error  in  declining  to 
let  the  defendant  state  as  to  his  uncommunicated  pur- 
pose or  intention  in  buying  the  shells  and  borrowing 
the  gun  with  which  he  shot  Barrett. — Harris  v.  State, 
8  Ala.  App.  33,  62  South.  477;  Hardin  v.  State,  8  Ala. 
App.  125,  63  South.  18. 

(14)  He  should  have  been  permitted,  however,  to  tes- 
tify that  just  before  he  borrowed  the  gun  in  town  that 
day  he  had  heard  that  Barrett  was  mad  and  was  out 
hunting  for  him  with  a  gun,  as  this  was  a  fact  tending 
to  explain  defendant's  purpose  in  also  getting  a  gun, 
and  tending  to  support  defendant's  evidence  of  self-de- 
fense.—1  Mayf.  Dig.  838,  §  2. 
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(15)  While  the  state  might  prove  any  threats  made 
by  defendant  against  Barrett,  and  under  some  circum- 
stances the  acts  accompany  those  threats,  if  a  part  of 
the  res  gestae  of  them,  yet  certainly  it  was  error  to  per- 
mit the  state,  as  here,  to  show  that  on  several  previous 
occasions  defendant  was  in  town  with  a  gun. — HarhnesB 
V.  State,  129  Ala.  71,  30  South.  73 ;  WUUrvghcm  v.  State, 
130  Ala.  35,  30  South.  429 ;  Maij  v.  State,  167  Ala.  36,  52 
South.  602. 

(16)  Charge  1,  refused  to  defendant,  if  not  bad  as 
argumentative,  is  covered  by  given  charges  8,  14,  and  22. 

Charge  2  refused  to  defendant  was  covered  by  given 
charge  C. 

( 17-19 )  Charges  3  and  4,  refused  to  defendant,  while 
asserting  correct  propositions,  were  properly  refused 
under  the  facts  of  this  case,  as  being  calculated  to  mis- 
lead and  confuse  the  jury,  and  as  singling  out  and  giv- 
ing undue  prominence  to  a  part  of  the  evidence  and  as 
ignoring  theories,  supported  by  the  evidence,  upon  which 
defendant  would  be  guilty,  as  hereinbefore  pointed  out, 
notwithstanding  Barrett  had  no  right  to  arrest  him,  as 
asserted  in  the  charges. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 
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V.  The  State. 

Assa/ult  With  Intent. 

i Decideil  June  30,  1915.     Rehearing  denied  July  19,  1915. 

69  South.  297.) 

1.  Witnesses;  Subpoena  Duces  Tecum. — The  court  will  not  be 
reversed  for  refusing  a  motion  for  a  subpoena  duces  tecum  unless  the 
malting  of  the  order  would  probably  have  resulted  In  the  production 
of  the  articles  wanted,  and  unless  the  person  against  whom  it  was 
sought  was  In  possession  of  and  had  control  of  such  articles  so  that 
he  could  produce  them  In  response  to  the  subpoena,  and  unless  the 
evidence  as  to  such  possession  or  control  would  be  sufficient  to  Justify 
the  lower  court  lu  holding  such  person  for  contempt  in  the  event  he 
failed  to  produce  them. 

2.  Appeal  and  Error;  Review;  Discretion. — Where  there  was  evi- 
dence that  the  person  against  whom  a  subpoena  duces  tecum  was 
moved  for,  had  never  been  In  possession  of  the  articles  desired,  the 
credibility  of  the  witnesses  being  a  matter  addressed  to  the  trial  court 
the  refusal  of  the  trial  court  to  grant  the  motion  for  the  subpoena 
win  not  be  held  to  be  erroneous. 

3.  Sanie. — Where  the  refusal  was  based  on  the  ground  that  the 
movant  failed  to  offer  In  support  of  his  motion  any  evidence  tending 
to  show  that  the  clothes,  the  subject  of  the  subpoena,  if  produced 
would  be  material  evidence  on  any  Issue  In  the  case,  and  such  refusal 
was  sustained  by  the  evidence  the  judgment  will  not  be  reversed  since 
neither  the  trial  court  nor  the  appellate  court  could  be  required  to 
presume  that  they  would  have  been  material. 

4.  Witnesses;  Impeachment;  Inconsistent  Statement. — ^The  credit 
of  a  witness  may  be  lmpeache<l  by  showing  that  he  made  statements 
out  of  court  contradictory  to  those  that  he  swore  to  on  the  trial. 

5.  Same. — Where  a  party  attempted  to  impeach  a  witness  by  show- 
ing contradictory  statements,  the  party  offering  the  witness  may  pro- 
duce evidence  of  such  witness's  good  character  for  truth  and  veracity. 

■ 

6.  Same:  Defendant. — ^Where  a  defendant  voluntarily  takes  the 
stand  as  a  witness  In  his  own  behalf,  his  credibility  may  be  Impeached 
by  inquiry  into  his  general  character,  and  the  issue  need  not  be 
limited  to  his  reputation  for  truth  and  veracity. 

7.  Samr;  Bias. — The  fact  that  the  person  alleged  to  have  been 
assaulted,  had  confessed  judgment  as  surety  with  a  witness  as  prin- 
cipal, for  the  fine  and  costs  upon  the  conviction  of  a  witness  for  a 
misdemeanor,  was  competent  to  show  witness's  bias  in  favor  of  the 
I)ers<)n  assaulted,  notwithstanding,  if  the  person  assaulted  had  con- 
fessed Judgment  with  the  witness  merely  as  a  so-surety  for  another 
as  principal,  such  fact,  standing  alone,  would  not  tend  to  show  such 
bias. 
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8.  Sanie;  Form  of  Question. — Where  the  question  was  whether  the 
person  assaulted  had  that  day  "confessed  In  this  court  with"  the 
witness,  It  was  indefinite  as  not  pouting  out  whether  the  confession 
was  of  Judgment  or  of  something  else,  or  if  a  confession  of  Judgment, 
whether  it  was  with  the  witness  as  principal  or  with  such  witness 
as  a  co-surety  with  some  other  person  as  principal,  either  of  which  is 
permitted  by  the  Code. 

9.  Appeal  and  Error;  Harmless  Error;  Evidence, — ^Where  it  did  not 
appear  but  that  the  witness  would  have  answered  in  the  negative, 
then  where  the  record  did  not  show  that  after  objection  was  sus- 
tained, the  defendant  stated  to  the  court  that  he  expected  an  affirma- 
tive answer,  or  as  to  what  he  proposed  to  show  by  the  witness,  any 
error  in  excluding  a  question  bearing  upon  the  bias  of  the  state's 
witness  must  be  held  harmles  under  rule  45,  Supreme  Court  Practice. 

10.  Witnesses;  E(pamination;  Discretion. — Where  defendant  had 
been  allowed  full  latitude  in  the  cross-examination  of  the  witness, 
and  the  witness  had  already  fully  answered  the  question,  it  was  not 
an  abuse  of  the  court's  discretion  to  sustain  the  state's  objection  to 
questions  calling  for  the  same  matter. 

Appeal  from  Crenshaw  Circuit  Court. 
Heard  before  Hon.  A.  E.  Gamble. 
Frank  Bobbins  was  convicted  of  an  assault,  and  he 
appeals.  Affirmed. 

W.  H.  Stoddabd^  for  appellant. 

W.  L.  Mabtin,  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— (1,  2)  The  bill  of  exceptions  recites, 
among  other  things,  that :  "After  the  jury  had  been  im- 
paneled and  had  gone  into  the  box,  the  defendant  [who 
was  charged  with  assault  with  intent  to  murder]  stated 
to  the  court,  through  his  counsel,  that  the  clothes  which 
defendant  wore  at  the  time  of  the  difficulty  with  Wil- 
liam Courtney  [the  person  alleged  to  have  been  assault- 
ed] were  left  by  defendant  in  the  custody  of  the  sheriff 
of  Crenshaw  county  to  be  used  as  evidence  in  the  case ; 
that  defendant  was  informed  and  believed  that  one  Clem 
Williams,  a  son-in-law  of  said  William  Courtney,  had, 
by  making  false  statements  to  the  janitor  of  the  jail, 
obtained  said  clothes,  and  now  refused  to  produce  them 
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in  court,  although  he  had  been  duly  subpoenaed  duces 
tecum^  for  the  purpose  of  getting  said  clothes  into  court, 
and  that  he  had  been  duly  served  with  such  subpoena 
and  was  in  court.  Defendant  then  moved  for  an  order 
directed  to  said  Clem  Williams  requiring  him,  the  said 
Clem  Williams,  to  produce  in  court  the  clothes  above 
mentioned." 

The  court  then  examined  witnesses  touching  the  mat- 
ter, including  the  said  Clem  Williams,  who  was  first 
sworn,  and  who  testified  that  he  had  never  asked  any- 
body for  nor  obtained  said  clothes,  and  that  he  was  not 
in  possession  of  them,  and  had  never  been,  and  did  not 
know  anything  whatever  about  them. 

While  it  is  true  that  the  janitor  of  the  jail,  upon  then 
being  sworn,  testified  that  a  person  came  to  him  and 
obtained  said  clothes  by  stating  that  defendant  sent  for 
them,  and  while  it  is  further  true  that  he  testified,  after 
Clem  Williams  had  been  called  around  and  exhibited 
to  him,  that  Clem  Williams  was  the  man,  still  he  qual- 
ified this  statement  by  saying  that  the  man  who  asked 
for  and  obtained  the  clothes  was  a  man  who  had  him- 
self been  confined  in  the  jail  there  a  while.  Clem  Wil- 
liams then  testified  in  rebuttal  that  he  had  never  been 
an  inmate  of  the  jail,  but  admitted  that  he  had  been 
there  to  visit  his  brother.  The  court  thereupon  over- 
ruled defendant's  motion,  to  which  the  latter  excepted. 

The  court  could  be  reversed  for  refusing  to  grant  the 
motion  and  to  make  the  order  moved  for  therein  only 
in  the  event  it  should  be  made  satisfactorily  to  appear 
that  the  making  of  the  order  would  probably  have  ac- 
complished its  purpose — that  is,  would  probably  have 
resulted  finally  in  a  production  of  the  clothes  mentioned 
— only  in  the  event  it  should  be  made  to  satisfactorily 
appear,  from  the  evidence  offere<l  in  support  of  the  mo- 
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tion,  that  Clem  Williams  was  in  possession  of,  or  had 
control  of,  said  clothes  and  in  such  way  that  hei  could 
have  produced  them  in  response  to  such  an  order,  had 
one  been  made,  only  in  the  event  it  should  be  made  to 
satisfactorily  appear  that  the  evidence  as  to  such  pos- 
session or  control  was  such  as  would  have  been  suflScient 
to  justify  the  lower  court  in  holding  Clem  Williams  in 
contempt,  should  the  latter  have  failed,  had  the  order 
been  made,  to  comply  therewith  by  producing  said 
clothes  in  court;  otherwise  the  making  of  the  order 
would  have  been  a  useless  thing,  since,  in  the  absence 
of  such  evidence,  it  could  not  have  been  enforced.  The 
court  might  have  made  the  order;  but,  when  it  refuses 
to  do  so,  it  will  not  be  reversed  therefor,  unless  the 
evidence  is  such  that  we  can  say  that  the  person  to 
whom  it  was  prayed  that  the  order  be  directed  would 
have  been  guilty  of  contempt  for  a  failure  to  obey  it, 
if  it  had  been  made.  We  cannot,  as  seen  from  the  re- 
citals of  the  evidence,  so  affirm  in  this  case;  for,  even 
assuming,  which  is  the  most  that  defendant  can  con- 
tend, that  the  evidence  as  to  the  obtaining  and  posses- 
sion by  Clem  Williams  of  the  clothes  was  in  dispute, 
the  credibility  of  the  witnesses  was  a  matter  to  be  judged 
of  by  the  trial  court,  who  saw  the  manner  and  demeanor 
of  each  of  such  witnesses  cm  the  stand,  and  who  was 
consequently  in  better  position  to  determine  which  was 
the  most  worthy  of  belief,  and  which  was  mistaken,  or 
which,  if  either,  had  sworn  falsely.  We  are  not  prepared 
to  say,  therefore,  that  the  court  erred  in  the  conclusion, 
which  it  evidently  reached,  that  Clem  Williams  was  not 
the  man  who  obtained  from  the  janitor  defendant's 
clothes. 

(li)   Besides,  the  action  of  the  court  in  refusing  the 
ni()ti(ni  may  be  sustained  on  another  basis,  and  that  is 
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because  of  the  failure  of  defendant  to  offer  in  support 
of  the  motion  any  evidence  whatever  tending  to  show 
that  the  clothes^  if  obtained,  would  be  material  evidence 
on  any  issue  in  the  case.  Neither  the  lower  court  nor 
we  are  required  to  presume  that  they  would  have  been. 

(4,  5)  The  credit  of  a  witness  may  be  impeached  by 
showing  that  he  made  statements  out  of  court  contra- 
dictory to  what  he  swore  in  court  on  the  trial,  and,  when 
so  impeached,  it  is  competent  for  the  party  offering  the 
witness  to  sustain  his  testimony  in  court  by  offering 
evidence  of  his  good  character  for  truth  and  veracity; 
hence  the  court  did  not  err  in  allowing  the  state  to 
prove  the  good  character  for  truth  and  veracity  of  its 
witness  William  Courtney,  who  defendant's  evidence 
tended  to  show  had  made  out  of  court  statements  con- 
tradictory to  his  testimony  in  court. — Holley  v,  State, 
105  Ala,  100,  17  South.  102,  and  cases  cited. 

(6)  When  a  defendant  in  a  criminal  case  testifies  as 
a  witness  for  himself,  as  was  done  here,  his  credibility 
may  be  impeached  by  inquiry  into  his  general  character, 
and  the  inquiry  is  not  limited  to  his  reputation  for  truth 
and  veracity;  consequently  there  is  no  merit  in  the  ob- 
jections by  defendant  to  the  evidence  offered  by  the  state 
as  to  defendant's  general  bad  character. — Byers  v.  State, 
105  Ala.  31,  16  South.  716 ;  I  Mayf .  Dig.  157,  §  5. 

(7,  8)  The  defendant  on  cross-examination  asked  the 
state's  witness  Dothan  Smith  the  following  question,  to 
which  the  court  sustained  an  objection,  to  wit :  "Didn't 
he  [referring  to  William  Courtney,  the  person  assault- 
ed] confess  in  this  court  with  you  to-day?"  While  it 
would  have  been  entirely  competent,  we  think,  as  in- 
sisted in  the  brief  of  defendant's  counsel,  for  defendant 
to  prove,  if  he  could,  as  tending  to  show  bias  on  the  part 
of  the  witness  in  favor  of  the  person  assaulted,  that  such 
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person  had  that  day  as  surety  confessed  judgment  with 
the  witness  as  principal  for  the  fine  and  cost  on  con- 
viction of  the  witness  for  a  misdemeanor  as  provided 
by  section  6251  of  the  Code  {Hosey  v.  State,  5  Ala.  App. 
8,  59  South.  549,  and  cases  cited),  yet  the  question  be- 
fore quoted,  to  which  the  objection  mentioned  was  sus- 
tained, was  too  general  to  elicit  such  fact,  if  such  was 
a  fact  {Roberts  v.  State,  68  Ala.  515),  though,  we  may 
add,  there  is  nothing  to  indicate  that  it  is  a  fact  ex- 
cept a  statement  to  that  effect  in  appellant's  brief  {Har- 
ris V.  Basden,  162  Ala.  369,  50  South.  321;  Sellers  v. 
State,  7  Ala.  App.  84,  61  South.  485 ) .  The  question  does 
not  point  out  to  what  kind  of  a  confession  it  had  ref- 
erence, whether  to  a  confession  of  judgment,  whether 
the  confession  was  with  witness  as  the  principal  or  with 
witness  merely  as  a  cosurety  for  some  other  person  as 
principal,  either  of  which  is  allowed  by  the  law. — Code, 
§§  6251,  7631,  7632.  If  Courtney  had  confessed  judg- 
ment with  the  witness  merely  as  a  cosurety  for  some 
one  else  as  principal,  we  are  not  of  opinion  that  such 
fact,  standing  alone,  would  tend  to  show  bias  on  the  part 
of  the  witness  in  favor  of  Courtney,  and  evidence  of  it 
would,  consequently,  have  been  inadmissible.  The  ques- 
tion mentioned  was  broad  enough  to  permit  of  an  an- 
swer stating  such  a  fact,  and  the  court  properly,  there- 
fore, we  think,  sustained  the  objection  to  it. — Roberts 
V.  State,  supra. 

(9)  Besides,  even  if  the  court  erred,  we  are  unable  to 
say,  as  we  must  (see  rule  45  175  Ala.  xxi,  61  South,  iv) 
say  before  we  are  at  liberty  to  order  a  reversal,  that 
the  error  probably  injuriously  affected  the  case;  since, 
for  aught  to  the  contrary  appearing  in  the  record,  the 
witness,  if  he  had  been  permitted  to  answer  the  ques- 
tion, would  have  answered  it  in  the  negative.  If  so,  de- 
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fendant  certainly  was  not  injured  by  the  court's  refusal 
to  allow  the  witness  to  answer  the  question. — Bone  v. 
State,  infra,  68  South.  702.  It  is  incumbent  on  defend- 
ant, not  only  to  show  error,  but  injury.  (Supreme  Court 
rule  supra),  and  for  us  to  be  able  to  say  that  injury 
resulted  from  the  error,  if  error,  the  record  should  dis- 
close that  after  the  objection  to  the  question  was  sus- 
tained the  defendant  stated  to  the  court  that  he  expect- 
ed an  affirmative  answer  from  the  witness,  or  that  he 
proposed  to  show  by  such  witness  that  Courtney  had, 
as  surety,  confessed  judgment,  with  the  witness  as  prin- 
cipal.—iJorri^  V.  Basden,  162  Ala,  369,  50  South.  321 ; 
Sellers  v.  State^  7  Ala.  App.  84,  61  South.  485,  and  cases 
there  cited. 

(18)  We  are  not  of  opinion  that  the  court  abused  its 
discretion  in  sustaining  the  state's  objection  to  the  ques- 
tion propounded  by  defendant  to  the  state's  witness  Mrs. 
T.  Smith  on  cross-examination,  to  wit,  "I  don't  ask  you 
what  you  think — have  you?"  since  the  defendant  had 
been  allowed  full  latitude  in  the  cross-examination  of 
the  witness,  and  she  had  already  fully  answered  the  ques- 
tion. 

(11)  The  objections  and  exceptions  taken  to  other 
rulings  of  the  court  on  the  admission  and  rejection  of 
evidence  are,  we  consider,  trivial,  and,  they  having  re- 
ceived no  notice  in  a  brief,  we  do  not  deem  it  neces- 
sary to  discuss  them. 

It  does  not  appear  that  the  court  refused  any  charge 
requested  by  defendant. 

As  we  find  no  error  in  the  record,  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 
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V.  The  State. 

Assault  and  Battery, 

(Decided  June  10,  1915.    69  South.  301.) 

1.  Assault  and  Battery;  Self-Defense. — Where  defendant  had  been 
actually  attacked  and  threatened,  and  there  is  a  reasonable  mode  of 
escape  open  to  him,  which  will  not  increase  his  real  or  apparent 
danger,  if  he  can,  he  must,  in  the  exercise  of  reasonable  prudence 
avail  himself  of  it,  and  avoid  a  combat,  although  it  may  incur  some 
inconvenience. 

2.  Same;  Self -Defense. — A  charge  which  submits  the  issue  of  self- 
defense  as  a  defense  to  an  assault  and  which  fails  to  hypothesize  an 
honest  belief  on  defendant's  part  that  he  was  in  imminent  peril,  is 
properly  refused. 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Bill  John  Smith  was  convicted  of  assault,  and  he  ap- 
peals.  Affirmed. 

Charge  1  is  as  follows:  The  duty  to  retreat  only  re- 
quires an  assailed  person  to  retreat  as  far  as  he  can  con- 
veniently and  safely  do  to  avoid  the  violence  of  the  as- 
sault, and  if  you  believe  from  the  evidence  that  the  de- 
fendant had  at  the  time  he  fired  the  shot  retreated  as 
far  as  he  could  safely  be,  and  that  the  circumstances 
surrounding  him  at  the  time  should  have  created  in  his 
mind  a  reasonable  belief  of  his  own  imminent  peril,  and 
of  an  urgent  necessity  to  fire  the  shot,  then  you  should 
acquit  the  defendant,  if  you  believe  the  defendant  was 
free  from  fault  in  bringing  on  the  difficulty. 

Hugh  Rbbd  and  R.  F.  Connor,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 
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PELHAM,  P.  J— (1,  2)  Charge  No.  1  refused  to  the 
defendant  could  have  been  taken  by  the  jury  to  mean, 
in  eflfect,  that  if  the  defendant  could  not  have  retreated 
without  inconvenience  to  himself,  there  was  no  duty 
upon  him  to  retreat.  This  is  not  the  law.  If  there  is 
a  reasonable  mode  of  escape  open  to  the  party  attacked, 
or  threatened  with  attack,  that  will  not  increase  his  dan- 
ger, real  or  apparent,  he  must,  if  he  can  in  the  exercise 
of  reasonable  prudence,  avail  himself  of  it,  and  avoid 
the  combat,  even  though  it  should  incur  some  inconven- 
ience.— Springfield  v.  State,  96  Ala.  81,  11  South.  250, 
38  Am.  St.  Rep.  85.  The  charge  is  also  faulty  in  fail- 
ing to  hypothesize  the  defendant's  honest  belief  that  he 
was  in  imminent  peril. — Andrews  v.  State,  159  Ala.  14, 
48  South.  858 ;  Turner  v.  State,  160  Ala.  40,  49  South. 
828. 

We  have  discussed  the  only  matter  insisted  upon  in 
brief  of  counsel  as  constituting  error,  and  have  exam- 
ined the  entire  record  and  discover  no  error. 

Affirmed. 


Murray  v.  The  State. 

Assault  and  Battery, 

(Decided  June  10,  1915.    69  South.  354.) 

1.  Assault  and  Battery;  Weapon;  Evidence. — While  the  proof  of 
motive  is  not  indispensable,  evidence  thereof  is  always  admissible; 
hence,  evidence  that  the  prosecutor  had  discharged  the  defendant, 
who  assaulted  him  witli  a  weapon  was  admittted  without  error. 

2.  Appeal  and  Error;  Exceptions;  Necessity. — Where  the  exception 
states  the  charge  of  the  court  complained  of  materially  different  from 
the  charge  as  given,  such  exceptions  will  not  be  considered  on  appeal. 

3.  Charge  of  Court;  Stating  Evidence, — The  charge  complained  of 
considered  as  a  whole,  and  held  not  objectionable  on  the  ground 
that  the  court  charged  on  the  effect  of  the  evidence,  since  the  court 
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merely  deliued  the  position  and  contentions  of  the  state  and  that 
of  the  defendant. 

4.  Same;  Invading  Jury's  Province. — Charges  which  invade  the 
province  of  the  Jury  by  taking  from  them  disputed  questions  of  fact, 
and  confining  them  to  parts  of  the  evidence  are  refused  without  error. 

5.  AHsault  and  Battery;  Defense, — A  defendant  cannot  Justify  his 
assault  with  a  weapon  in  repelling  an  assault  by  the  prosecutor  unless 
he  honestly  believes  that  he  was  in  peril. 

6.  t^ame. — A  charge  asserting  that  where  a  man  is  free  from  fault 
in  bringing  on  the  difficulty,  he  is  Justified  in  using  such  violence  as 
is  necessary  to  protect  himself  against  bodily  harm,  is  argumentative. 

7.  Charge  of  Court;  Unintelligible. — The  use  of  the  word  "evidence" 
where  the  word  "force"  should  have  been  used  renders  a  charge 
unintelligible  and  Justifies  its  refusal. 

8.  Witnesses;  Impeachment;  Bias. — ^The  fact  that  a  witness  was 
related  to  the  prosecutor,  may  be  considered  by  the  Jury  as  tending 
to  show  bias  or  prejudice,  and  hence,  to  effect  the  credibility  of  such 
witness ;  but  the  weight  to  be  given  to  the  evidence  of  that  fact  is  for 
the  Jury,  and  a  charge  otherwise  asserting  is  properly  refused. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  T.  W.  Coleman,  Jr, 

Dock  Murray  was  convicted  of  an  assault  and  bat- 
tery with  a  weapon,  and  he  appeals.  Affirmed. 

The  facts  sufficiently  appear.  The  first  two  charges 
are  the  affirmative  charges.  The  third  charge  in  the 
record  is  as  follows:  A  "reasonable  doubt"  is  a  doubt 
for  which  a  reason  can  be  given  and  if  any  part  of  the 
evidence  in  the  case,  considered  in  connection  with  all 
the  evidence,  convinces  you  that  the  defendant  was  jus- 
tified in  striking  when  and  as  he  did,  this  would  raise 
a  reasonable  doubt,  as  to  his  guilt,  and  he  would  be  en- 
titled. 

(4)  If  you  believe  from  the  evidence  that  it  was  nec- 
essary, or  apparently  necessary,  for  the  defendant  to 
use  his  knife  in  the  manner  that  he  did  to  protect  him- 
self against  bodily  injury,  that  he  could  not  retreat  with^ 
out  apparently  increasing  his  danger,  and  that  he  used 
only  such  force  as  was  necessary  under  the  circum- 
stances, then  you  should  acquit. 
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(5)  The  law  does  not  require  that  a  man  be  beat  up 
or  struck  down,  and  where  a  man  is  free  from  bring- 
ing on  a  diflBculty,  and  it  is  necessary,  or  apparently 
necessary,  to  strike  in  order  to  protect  himself  against 
bodily  harm,  and  he  uses  only  such  force  as  is  necessary 
under  the  circumstances,  he  is  not  guilty  of  any  offense 
under  the  law. 

(6)  Where  a  man  is  free  from  fault  in  bringing  on 
the  diflSculty,  he  is  justified  in  using  such  violence  as 
is  necessary  to  protect  himself  against  bodily  harm,  and 
if  you  believe  that  in  this  instance  defendant  Murray 
was  free  from  bringing  on  the  diflftculty,  and  that  he 
used  only  such  evidence  as  was  reasonably  necessary 
to  protect  himself  against  bodily  harm,  then  you  should 
acquit  him. 

(7)  You  may  in  weighing  the  evidence  take  into  con- 
sideration the  fact  that  witnesses  Barton  and  Mrs.  Buch- 
annon  are  closely  related. 

Charles  F.  Douglass^  for  appellant. 

W.  L,  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — The  witness  Barton  during  his  exam- 
ination testified  without  objection  that  he  was  foreman 
of  the  cardroom  of  the  Anniston  Manufacturing  Com- 
pany, and  that,  when  he  came  to  Anniston  and  entered 
the  employ  of  that  company  in  the  capacity  of  foreman, 
the  defendant  was  working  there,  and  that  he  discharged 
the  defendant  on  the  10th  of  September,  and  the  diffi- 
culty in  which  the  defendant  cut  the  witness  occurred 
on  the  19th  of  September. 

(1)  The  court,  over  the  objection  of  the  defendant, 
allowed  the  witness  Cochran  to  testify  that  the  defend- 
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ant,  Murray,  was  working  under  Barton,  and  that  Bar- 
ton discharged  the  defendant,  that  Barton  told  defend- 
ant he  was  discharged,  and  that  he  also  sent  Cochran, 
who  was  working  under  Barton,  and  was  in  authority 
over  the  defendant,  to  tell  defendant  that  he  (defend- 
ant) was  discharged,  and  that  witness  told  defendant 
that  Barton  had  sent  him  to  tell  the  defendant  that  he 
was  discharged,  and  that  defendant  replied,  ''The  old 
man  Barton  had  done  him  dirty  and  he  would  see  him 
about  it."  This  evidence  was  admissible  to  show  mo- 
tive for  the  crime  for  which  the  defendant  was  on  trial. 
While  proof  of  motive  for  the  commission  of  an  offense 
is  not  indispensable  and  therefore  not  an  element  of  the 
burden  of  proof  resting  upon  the  prosecution,  it  is  al- 
ways a  legitimate  subject  of  inquiry,  and  any  evidence 
tending  to  show  motive,  though  weak  and  inconclusive, 
is  admissible. — Brunson  v.  State,  124  Ala.  37,  27  South. 
410;  Cooley  v.  State,  7  Ala.  App.  163,  62  South.  292; 
Brown  v.  State,  7  Ala.  App.  26,  61  South.  12;  Ward 
V.  State,  182  Ala.  1,  62  South.  703 ;  Spicer  v.  State,  188 
Ala.  9,  65  South.  972. 

(2,  3)  The  record  shows  that  the  defendant,  before 
the  jury  retired,  reserved  an  exception  to  what  he  assert- 
ed was  a  portion  of  the  court's  oral  charge  in  these 
words:  "The  evidence  in  this  case,  on  the  part  of  the 
state,  if  believed,  tends  to  show  that  Murray  assaulted 
Barton  because  Barton  had  discharged  him  from  the 
mill." 

When  this  exception  was  reserved,  the  court  stated 
to  the  jury :  "That  he  could  not  recall  making  the  state- 
ment to  the  jury  to  which  counsel  had  just  excepted; 
that  he  didn't  think  he  had  made  the  statement,  but  had 
meant  to  state  that  such  was  the  contention  of  the  solic- 
itor;  that,  if  the  court  had  made  the  statement,. the  coui*t 
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would  withdraw  the  said  statement  from  his  charge; 
that  it  was  a  question  for  the  jury,  and  not  for  the  court; 
that  the  jury  should  decide  the  question  from  the  evi- 
dence; that  the  court  did  not  intend  to  decide  the  ques- 
tion ;  that  it  was  a  fact  that  the  state  claimed  that  was 
what  happened ;  that  whether  this  was  true  was  for  the 
jury  to  determine,  and  not  the  court.'^ 

We  have  carefully  read  the  oral  charge  of  the  court, 
and  it  does  not  contain  the  identical  statement  set  forth 
in  the  exception,  but  what  the  charge  stated  in  this  re- 
spect was :  '*Now,  the  evidence  in  this  case  tends  to  show 
that  this  defendant  made  an  assault  on  this  man  Barton, 
with  a  knife,  by  cutting  him  in  the  neck  in  a  serious 
way,  because  Barton  had  discharged  him  from  the  mill.'' 

And  that  immediately  following  and  in  the  same  con- 
nection the  charge  states :  "The  evidence  that  defendant 
offers  is  that,  while  he  was  peacefully  in  the  streets. 
Barton  approached  him,  and  without  any  preliminary, 
and  without  any  reason,  so  far  as  the  evidence  shows, 
began  to  abuse  him  in  a  most  insulting  way,  and  assault- 
ed him  by  striking  him  and  chasing  him  back  over  some 
distance,  striking  him  with  one  hand,  and  with  the  other 
hand  in  his  pocket  as  if  to  draw  a  weapon,  and  it  was 
only  after  he  had  been  struck  and  threatened  and  chased 
around  that  he  drew  his  knife  and  cut  Mr.  Barton." 

By  comparison  of  the  charge  of  the  court  with  the 
statement  in  the  exception,  it  is  apparent  that  there  is 
a  very  material  difference  between  what  the  court  said 
in  the  charge  and  what  is  stated  as  the  basis  of  the  ex- 
ception, and  therefore  the  exception  is  not  sustained. 

Furthermore,  the  statute  provides:  "The  court  may 
state  to  the  jury  the  law  of  the  case,  and  may  also  state 
the  evidence  when  the  same  is  disputed,  but  shall  not 
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charge  upon  the  effect  of  the  testimony,  unless  request- 
ed to  do  so  by  one  of  the  parties." — Code  1907,  §  5362. 

The  statute  authorizes  the  court  to  state  the  evidence 
and  its  tendencies  to  the  jury.  The  charge  of  the  court, 
when  construed  as  a  whole,  merely  states  the  theories 
of  the  parties  and  the  tendencies  of  the  evidence,  and 
the  contention  that  the  court  charged  upon  the  effect 
of  the  eviden'ce  is  untenable. — HoAJoes  v.  State,  88  Ala. 
71,  7  South.  302 ;  Tidwell  v.  State,  70  Ala.  33 ;  1  Bish. 
Cr.  Pr.  §  979 ;  Dennis  v.  State,  112  Ala.  64,  20  South. 
925 ;  Harris  v.  State,  96  Ala.  24,  11  South.  255. 

(4-8)  The  charges  refused  to  the  defendant  are  not 
numbered  so  that  it  is  convenient  for  us  to  discuss  them 
separately,  and  we  will  refer  to  them  merely  in  the 
order  in  which  they  appear  in  the  record.  The  first 
three  of  these  charges  were  well  refused  because  they 
invaded  the  province  of  the  jury.  The  fourth  embodies 
a  hypothesis  of  both  real  and  reasonably  apparent  peril, 
and  pretermits  an  honest  belief  on  the  part  of  the  de- 
fendant that  he  was  in  peril,  and  was  properly  refused. 
—O'Rear  t?.  State,  188  Ala.  71,  66  South.  81.  The  fifth 
is  argumentative  and  is  otherwise  faulty.  The  sixth  used 
the  word  "evidence"  when  the  word  "force*^  was  evi- 
dently intended,  and  assumes  that  defendant  was  in  a 
position  of  peril. — Harris  v.  State,  supra.  The  seventh 
charge  submitted  nothing  to  the  jury.  The  testimony 
showing  that  Mrs.  Buchannon  was  a  relative  of  Barton, 
the  person  assaulted,  was  admissible  as  tending  to  show 
bias  or  prejudice  on  her  part,  and  therefore  to  impeach 
her  credibility.  It  was  the  province  of  the  jury  to  con- 
sider this  fact  in  determining  what  weight  or  credit  they 
would  give  to  her  testimony,  and  a  charge,  to  come  with- 
in the  exception,  must  embody  such  instruction. — Smith 
V.  State,  88  Ala.  77,  7  South.  52 ;  Jackson  v.  State,  5  Ala. 
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App.  315,  57  South.  594 ;  B.  R.  L.  d  P.  Co.  v.  Glenn,  179 
Ala.  273,  60  South.  111.  This  charge  embodied  no  such 
instruction. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  city  court  will  be  affirmed. 

Affirmed. 


Pearson  v.  The  State. 

Asscmlt  and  Battery. 

(Decided  May  30,  1915.     69  South.  485.) 

1.  Charge  of  Court;  Applicability  to  Evidence, — Where,  whether  or 
not  the  prosecuting  witness  was  drunk  or  drinking  at  the  time  of 
the  alleged  assault,  was  not  a  material  fact  as  related  to  the  evi- 
dence, the  court  will  not  be  put  in  error  for  refusing  to  charge  that 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that  such  prose- 
cutor willfully  swore  falsely  that  he  was  not  drunk  or  drinking  at 
that  time,  the  jury  would  be  authorized  to  disregard  his  evidence 
entirely. 

2.  Same;  Credibility  of  Witness. — Where  a  witness  willfully  swears 
falsely  as  to  any  material  fact,  the  jury  are  authorized  to  disregard 
his  evidence  in  reaching  a  verdict. 

3.  Same;  Reasonable  Doubt. — A  written  instruction  asserting  that 
If  there  was  a  single  fact  proven  consistent  with  the  defendant's 
innocence,  he  should  be  found  not  guilty,  is  not  a  correct  statement 
of  the  law,  and  its  refusal  was  proper. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewbb. 

Lee  Pearson  was  convicted  of  an  assault  with  a  weap- 
on, and  he  appeals.   Reversed  and  remanded. 

The  defendant  was  charged  with  having  assaulted  Bil- 
liard Palmer  with  intent  to  murder  him.  The  weapon 
used  was  a  piece  of  scantling  about  three  inches  wide, 
two  inches  thick,  and  about  three  feet  long.  The  fol- 
lowing charges  were  refused  the  defendant:  (1)  The 
court  charges  the  jury  that,  if  you  are  reasonably  satis- 
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fied  from  the  evidence  in  this  case  that  Palmer  willfully 
swore  falsely  that  he  was  not  drunk  or  drinking  at  the 
time  he  claims  he  was  assaulted^  then  you  would  be 
authorized  to  disregard  his  evidence  entirely. 

(3)  If  the  jury  is  reasonably  satisfied  that  Palmer 
willfully  swore  falsely  to  any  material  fact,  then  you 
would  be  authorized  to  disregard  this  evidence  entirely 
in  making  up  your  verdict. 

(-6)  The  court  charges  the  jury  that  it  is  a  duty  you 
owe  the  defendant  to  give  him  the  benefit  of  every  rea- 
sonable doubt  growing  out  of  the  evidence^  and^  if  from 
the  evidence  in  this  case  there  is  a  single  fact  proven 
consistent  with  the  defendant's  innocence,  you  should 
find  him  not  guilty. 

Riddle^  Elus  &  Riddlb^  for  appellant. 

W.  L.  Maetin,  Attorney  Oeneral,  and  W.  H.  MrroH- 
HLL^  Assistant  Attorney  Oeneral,  for  the  State. 

PELHAM,  P.  J. — The  only  questions  discussed  by  de- 
fendant's counsel  in  brief  relate  to  the  refusal  of  the 
trial  court  to  give  the  written  instructions  numbered 
1,  3,  and  6,  requested  by  the  defendant. 

(1)  To  put  the  court  in  error  for  refusing  charge  No. 
1,  it  would  be  necessary  to  say  that  the  court  was  re- 
quired to  charge  as  a  matter  of  law  that  whether  or  not 
the  prosecuting  witness  was  drinking  (drunk  and  drink- 
ing being  disjunctively  predicated  in  the  charge)  at  the 
time  of  the  alleged  assault  was  a  material  fact  as  relat- 
ed to  the  evidence  in  the  case.  We  do  not  think  the 
evidence  justifies  this  requirement,  or  that  the  court 
can  be  put  in  error  for  refusing  to  so  charge  as  a  mat- 
ter of  law. 
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(2)  Charge  No.  3  refused  to  the  defendant  is  a  cor- 
rect charge,  was  not  abstract,  and  its  refusal  was  error. 
—MoPlellan  V.  atate,  117  Ala.  140,  23  South.  653 ;  A. 
O.  8.  R.  R.  Co.  V.  Frowsier,  93  Ala.  45,  9  South.  303,  30 
Am.  St.  Rep.  28;  Childs  v.  State,  76  Ala.  93;  Jordan 
V.  Staie,  81  Ala.  20, 1  South.  577 ;  Lowe  v.  State,  88  Ala. 
8,  7  South.  97;  Parham  v.  State,  147  Ala.  69,  42  South. 
1;  Ala.  S.  d  W.  Co.  v.  Griffin,  149  Ala.  439,  42  South. 
1034 ;  OiUespie  v.  Hester,  160  Ala.  449,  49  South.  580 ; 
Aycock  V.  Schwartzohild,  etc.,  4  Ala.  App.  610,  58  South. 
811. 

(3)  Defendant's  refused  charge  No.  6  predicates  an 
acquittal  on  the  jury's  belief  in  a  single  proven  fact 
consistent  with  the  defendant's  innocence,  and  not  a  sin- 
gle fact  inconsistent  with  the  guilt  of  the  accused,  as 
predicated  in  the  charge  in  Roheraon/a  Case,  175  Ala. 
15,  57  South.  829.  This  is  an  entirely  different  propo- 
sition, that  does  not  bring  the  charge  within  the  prin- 
ciple approved  in  Roberson^s  Ca^e;  and  on  this  propo- 
sition, for  that  matter,  the  latter  case  has  been  overruled 
and  a  similar  charge  condemned  in  the  late  case  of  Ex 
parte  Da/tns,  184  Ala.  26,  63  South.  1010. 

We  have  examined  the  entire  record  and  find  no  re- 
versible error  in  any  other  of  the  numerous  questions 
presented.  For  the  error  pointed  out,  in  refusing  to  the 
defendant  written  instruction  No.  3,  a  reversal  must  be 
ordered. 

Reversed  and  remanded. 
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Ingles  V.  The  State. 

Unluwfully  Killing  Animal. 

(Decided  April  8,  1915.     68  South.  583.) 

1.  Trial;  Objections  to  Evidence;  Time. — Objections  to  testimony 
not  made  until  after  the  witness  has  answered  comes  too  late. 

2.  Same;  Sufficiency. — ^A  general  objection  to  a  question  may  be 
overruled  under  rule  33,  Supreme  Court  Practice,  without  error. 

3.  Animals;  Unlawful  Killing;  Evidence. — ^Where  there  was  evi- 
dence that  the  hog  was  found  dead  in  defendant's  field,  and  that  he 
furnished  a  gun  to  a  third  person  and  told  such  third  person  to  kill 
the  hog,  and  he  did  so,  the  fact  that  defendant  shook  down  some 
peaches  in  the  field  where  the  hog  was  killed  about  the  time  he  sent 
such  third  person  with  the  gun,  was  admissible  not  only  to  show 
wantoimess,  but  also  to  show  defendant's  connection  with  the  killing. 

4.  Witnesses;  Cross-Examination;  Knowledge. — The  statement  of  a 
witness  in  response  to  a  question  on  cross-examination,  that  he  did  not 
know  a  fact  except  from  hearsay,  is  properly  received  in  evidence. 

5.  New  Trial;  Denial;  Criminal  Case. — At  the  time  of  the  trial 
of  this  cause  rulings  on  motion  for  new  trial  in  a  criminal  case  was 
not  reviewable  on  appeal. 

6.  Same;  Grounds. — ^The  defense  provided  in  section  0231,  Code 
1907,  that  defendant  may  show  in  justification  or  mitigation  that  the 
animal  was  trespassing,  is  confined  to  the  original  trial,  and  cannot 
be  set  up  as  ground  for  motion  for  new  trial. 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
Sam  Ingles  was  convicted  of  malicious  injury  to  a 
hog,  and  he  appeals.   Affirmed. 

MiLO  MooDY^  and  W.  H.  Norwood,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — The  appellant  was  indicted  for  an  of- 
fence denounced  by  section  6230  of  the  Code.  The  prop- 
erty alleged  to  have  been  killed  or  injured  was  a  hog, 
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the  property  of  one  Hays,  and  the  evidence  on  the  part 
of  the  state  tended  to  show  that  this  particular  hog  was 
found  dead  in  the  defendant's  field,  and  that  the  defend- 
ant furnished  a  gun  to  one  Leadbetter  and  told  him  to 
kill  this  particular  hog,  and  that  Leadbetter  killed  six 
hogs,  including  the  hog  of  Hays. 

( 1 )  After  the  state's  witness  had  given  this  evidence 
in  response  to  the  question  asked  by  the  prosecuting 
attorney,  defendant  objected  to  the  evidence  on  the 
ground  that  the  defendant  was  only  being  prosecuted 
for  killing  the  hog  of  Hays.  The  objection,  being  made, 
not  to  the  question  calling  for  it,  but  to  the  testimony 
after  it  was  given,  came  too  late,  and  was  properly 
overruled. — Doioney  v.  State,  115  Ala.  108,  22  South. 
479. 

(2)  The  objection  to  the  question  calling  for  the  fact 
that  the  defendant  had  paid  attorney's  fees  for  the  de- 
fense of  the  state's  witness  on  a  trial  under  an  indict- 
ment for  killing  this  same  hog  was  a  mere  general  ob- 
jection without  assigning  any  grounds,  and  was  prop- 
erly overruled. — Supreme  Court  rule  33 ;  Code  1907,  p. 
1527 ;  Sanders  v.  Knox,  57  Ala,  80. 

(3)  The  evidence  that  the  defendant  shook  down  some 
peaches  in  the  field  where  the  hog  was  killed  at  or  about 
the  time  he  sent  Leadbetter  the  gun  was  relevant  as 
tending  to  show  wantonness  and  defendant's  connection 
with  killing  the  hog. 

(4)  There  was  no  error  in  overruling  the  motion  to 
exclude  the  statement  of  Leadbetter  that  he  did  not 
know  who  killed  the  hog,  except  from  hearsay.  The  wit- 
ness did  not  state  what  he  had  been  told,  and  his  state- 
ment only  showed  a  lack  of  knowledge  on  his  part  as 
to  who  killed  the  hog,  and  was  in  response  to  a  ques- 
tion proper  on  cross-examination. 


186  COURT  OF  APPEALS  f^oi. 

[Jordan  v.  The  State.] 

(5)  The  ruling  of  the  court  on  motion  for  new  trial 
in  a  criminal  case  is  not  subject  to  review  on  appeal. 

(6)  The  defense  aflforded  by  section  6231  of  the  Code 
must  be  shown  on  the  trial,  and  not  by  motion  for  new 
trial. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
Affirmed. 


Jordan  v.  The  State. 

Abusive  or  InsvMmg  Ltrnffua^. 

(Decided  ApHl  8,  1915.    68  South.  585o 

1.  Disorderly  Conduct;  Ohacene  Language. — Under  section  6217, 
Code  1907,  the  Intentional  use  of  the  language  denounced  in  the  pres- 
ence or  hearing  of  a  woman  is  an  offense;  it  being  Immaterial  that 
it  was  used  in  ordinary  conversation,  and  without  Intent  that  it 
should  be  overheard. 

2.  Same. — A  man's  wife  and  his  mother-in-law  are  within  the 
protection  of  the  statute,  and  hence,  where  defendant  used  the  lan- 
guage denounced  by  section  6217,  Code  1907,  in  his  own  house,  and  it 
was  overheard  by  his  wife  and  mother-in-law,  he  was  guilty. 

3.  Same;  Jury  Question. — ^Where,  in  response  to  a  remark  by  the 
father-in-law,  the  defendant  said  that  he  would  drink  when  he  damn 
pleased,  and  this  was  overheard  by  his  wife  and  mother-in-law,  the 
question  whether  he,  in  fact,  used  the  language  attributed  to  him,  and 
whether  it  was  Insulting  within  the  provisions  of  section  6217,  Code 
1907,  was  a  question  for  the  jury. 

Appeal  from  Clay  County  Court. 

Heard  before  Hon.  E.  J.  Garrison. 

John  Jordan  was  convicted  of  using  insulting,  ob- 
scene or  abusive  language  in  the  presence  or  hearing 
of  females,  and  he  appeals.  Affirmed. 

Lackey  &  Rowland^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  MrroH- 
BLL,  Assistant  Attorney  General,  for  the  State. 
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BROWN,  J. — (1)  The  defendant  wa«  convicted  under 
the  third  count  of  the  complaint,  charging  him  with  the 
offense  of  using  abusive,  insulting,  or  obscene  language 
in  the  presence  or  hearing  of  a  woman,  denounced  by 
the  latter  clause  of  section  6217  of  the  Code.  The  lan- 
guage imputed  to  the  defendant  was,  ^TTes,  I  pay  for 
my  liquor,  and  I  will  drink  it  when  I  damn  please," 
and  was  in  response  to  a  remark  made  by  the  state's  wit- 
ness Pitts,  his  father-in-law,  made  to  the  defendant, 
"You  have  been  drinking  again."  The  evidence  on  the 
part  of  the  state  tended  to  show  that  this  language  was 
used  by  the  defendant  while  intoxicated,  in  his  own 
home,  and  in  the  immediate  presence  and  hearing  of  the 
defendant's  wife  and  mother-in-law,  Mrs.  Pitts.  The  in- 
tentional use  of  abusive,  insulting,  or  obscene  language 
in  the  presence  or  hearing  of  any  girl  or  woman  is  a 
violation  of  the  latter  clause  of  the  statute  without  ref- 
erence to  the  place  in  which  it  was  used. — McVo/y  v. 
State,  100  Ala.  112,  14  South.  862 ;  Thomas  v.  State,  92 
Ala.  85,  9  South.  398.  If  the  language  is  intentionally 
used,  it  is  immaterial  that  it  was  used  in  ordinary  con- 
versation, without  intention  that  it  should  be  heard  by 
the  girl  or  woman. — MuUins  v.  State,  82  Ala.  42,  2 
South.  481,  60  Am.  Rep.  731. 

(2)  The  fact  that  the  defendant  was  in  his  own  house 
did  not  license  him  to  use  prohibited  language,  as  the 
defendant's  wife  and  mother-in-law  were  within  the  pro- 
tection of  the  statute. — FuJgham  v.  State,  46  Ala.  143. 

(3)  Under  the  evidence  in  the  case,  it  was  a  question 
for  the  jury  whether  the  language  attributed  to  the  de- 
fendant was  used  by  him,  and  whether  it  was,  under 
the  circumstances  attending  its  use,  insulting  within 
the  meaning  of  the  statute,  and  the  charges  requested 
by   the  defendant   were  properly   refused. — Wiley  v. 
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State,  10  Ala.  App.  251,  65  South.  204 ;  Turney  v.  State, 
168  Ala.  182,  52  South.  910 ;  Cwrter  v.  State,  107  Ala. 
146,  18  South.  232. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  county  court  is  affirmed. 

Affirmed. 


Kimbrough  v.  The  State. 

Violating  Prahibitioiv  Lodv. 

(Deilded  May  13,  1915.    68  South.  673.) 

1.  Intoxicating  Liquors;  Evidence.— Where  the  witness  testified 
that  L.  and  others  gave  him  money  with  which  to  buy  whisky,  and 
that  he  purchased  the  whisky  from  defendant,  the  testimony  of  L. 
that  he  and  the  others  gave  the  witness  the  money,  and  sent  him  for 
the  whisky,  was  admissible  as  corroborative  of  the  testimony  of  the 
witness. 

2.  Charge  of  Court;  Misleading. — An  Instruction  that  the  Jury  were 
authorized  to  acquit  under  the  evidence  was  properly  refused  as 
misleading,  and  for  other  reasons. 

Appeal  from  Winston  County  Court. 

Heard  before  Hon.  John  S.  Curtis. 

Henry  Kimbrough  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.   Affirmed. 

Charge  2  is  as  follows :  I  charge  you  that,  under  the 
evidence  in  this  case,  you  are  authorized  to  acquit  de- 
fendant. 

Travis  Williams^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
BLL^  Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — (1)  In  connection  with  the  testimony 
of  the  witness  Wheeler  that  Albert  Long  and  others  gave 
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him  money  to  buy  whisky  with,  and  that  he  (Wheeler) 
went  to  the  house  of  the  defendant  and  purchased  whis- 
ky from  defendant,  it  was  competent  to  show  by  Long 
that  he  and  the  others  mentioned  gave  Wheeler  the  mon- 
ey and  sent  him  after  the  whisky.  This  evidence  tended 
to  corroborate  the  testimony  of  Wheeler. — Spigener  v. 
State,  11  Ala.  App.  296,  66  South.  896. 

(2)  Charge  2  states  no  principle  of  law  and  hypothe- 
sizes no  facts  as  a  predicate  for  the  instruction.  It  also 
possesses  a  tendency  to  mislead  the  jury  to  the  conclusion 
that  it  is  their  duty  to  acquit  the  defendant. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 


Hyde  v.  The  State. 

Violating  Prohibition  Law, 

(Decided  May  13,  1915.     68  South.  673.) 

1.  Intoxicating  Liquors;  Evidence. — ^Where  the  prosecution  was 
for  selling  liquors,  and  not  for  keeping  it  for  sale,  and  the  evidence 
was  positive,  two  witnesses  testifying  to  it,  the  testimony  of  one  of 
them  that  he  saw  liquors  unloaded  at  defendant's  place  a  few  days 
before  the  sale,  was  immaterial,  and  uselessly  multiplied  the  issues 
to  the  detriment  of  defendant. 

2.  S<itne, — Where  the  affidavit  charged  the  selling  of  liquor  only, 
and  the  witnesses  had  testified  positively  to  a  sale  on  a  certain  day, 
the  evidence  of  a  sale  on  another  day  was  not  admissible. 

3.  Witnesses;  Impeachment;  Immaterial  Matter. — A  witness  may 
not  be  impeached  as  to  an  immaterial  matter. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  J.  C.  B.  Gwin. 
James  Hyde  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.  Reversed  and  remanded. 
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PiNKNBY  ScJOTT,  for  appellant. 

W.  L.  Maetin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— The  affidavit  upon  which  defendant 
was  tried  contained  a  single  count,  which  charged  only 
a  sale  of  prohibited  liquors. 

(1)  The  evidence  for  the  state  consisted  of  the  testi- 
mony of  two  witnesses,  Veitch  and  Sorrell,  both  detec- 
tives employed  by  the  licensed  liquor  dealers,  and  who 
each  testified  that  on  Sunday,  June  14,  1914,  they  went 
together  and  in  company  with  one  Bean  to  the  defend- 
ant's home,  where  the  witness  Veitch,  in  the  presence 
of  said  Sorrell  and  Bean,  bought  from  defendant  some 
beer  and  whisky,  and  that  there  were  two  persons  at 
defendant's  home  at  the  time,  one  Patton  and  one  Nun- 
nally.  The  solicitor  was  then  permitted,  over  the  ob- 
jection and  exception  of  defendant,  to  ask  one  of  these 
state's  witnesses,  said  Sorrell:  ^'Whether  or  not  just 
prior  to  this  time — Sunday,  June  14,  1914 — he  had  seen 
a  large  quantity  of  whisky  being  carried  to  the  defend- 
ant's house." 

The  witness  answered,  over  the  objection  and  excep- 
tion of  defendant :  "Yes ;  between  May  21  and  June  14, 
1914, 1  saw  it  on  the  road  all  the  way  down  to  the  house. 
It  was  being  carried  in  a  dray.  I  saw  it  unloaded  in 
defendant's  yard  at  the  gate.  I  saw  casks  and  barrels, 
and  something  in  a  sack.  I  could  not  swear  it  was  whis- 
ky, but  it  came  from  a  liquor  house  in  Bessemer — Marks 
Liquor  Company." 

If  the  defendant  had  been  charged  with  keeping  for  sale 
prohibited  liquors,  which  offense  can  usually  be  estab- 
lished only  by  circumstantial  evidence,  or  if  the  evidence 
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relied  on  for  a  conviction  of  a  sale  had  been  circumstan- 
tial^ and  not  positive,  then  we  conceive  that  the  question 
to  and  answer  of  the  witness  would  have  been  entirely 
competent. — Allison  v.  State,  1  Ala.  App.  206,  55  South. 
453 ;  Wash  Rash  v.  State,  infra,  69  South.  230 ;  Coates 
V.  State,  5  Ala.  App.  182,  59  South.  323.  But  where,  as 
here,  he  is  only  charged  with  a  sale,  and  the  evidence 
relied  on  for  establishing  his  guilt  is  not  circumstan- 
tial, but  positive  (the  two  state's  witneses  mentioned 
testifying  to* it),  the  rule  is  different. — Moore  v.  State, 
10  Ala.  App.  179,  64  South.  520.  If  the  testimony  of 
these  witnesses  as  to  the  sale  be  believed  by  the  jury, 
then  the  defendant  should  have  been  found  guilty,  and, 
if  not  believed,  then  he  should  have  been  discharged, 
although  he  may  have  previously  and  only  a  short  time 
before  ordered  and  received  a  car  load  of  liquor.  It 
could  add  nothing,  therefore,  to  the  force  of  the  testi- 
mony of  these  witnesses  as  to  the  main  fact,  the  sale, 
for  them  or  either  of  them  to  testify  to  a  collateral  fact 
which,  even  though  it  be  true,  does  not  prove  the  main 
fact,  and  which,  even  if  it  could  prove  or  tend  to  prove 
the  main  fact,  had  no  stronger  foundation  for  a  belief 
of  its  truth  than  the  testimony  of  the  same  witnesses 
tiiat  testified  to  the  main  fact. 

Under  the  complaint,  which  charged  only  a  sale,  if 
the  jury  believed  the  testimony  of  these  witnesses  as  to 
the  main  fact,  the  sale,  then  the  collateral  fact  was  en- 
tirely immaterial;  and,  if  the  jury  did  not  believe  the 
testimony  of  these  witnesses  as  to  the  main  fact,  then 
the  collateral  fact  was  likewise  immaterial;  and  if  the 
testimony  of  these  witnesses  was  unworthy  of  belief  as 
to  the  main  fact,  it  was  equally  unworthy  of  belief  as 
to  the  collateral  iact.  The  only  effect,  therefore,  of  al- 
lowing these  witnesses  to  testify  as  to  the   collateral 
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fact  was  to  uselessly  iiniltiply  the  issues  to  the  defend- 
ant's detriment. 

(2,  3)  The  defendant,  as  well  as  said  Patton  and  Nun- 
nally,  who  the  said  state's  witnesses  (Veitch  and  Sor- 
rell)  testified  were  at  defendant's  house  when,  as  testi- 
fied to  by  them,  said  Veitch  bought  the  liquor  from  de- 
fendant on  Sunday  June  14,  1914,  all  testified  as  wit- 
nesses for  defendant  that  no  such  sale  took  place;  and 
the  said  Bean,  who  said  state's  witnesses  testified  went 
in  company  with  them  to  defendant's  house  and  was 
present  at  and  saw  the  sale  by  defendant  to  said  Veitch, 
also  testified  as  a  witness  for  defendant  that  no  such 
sale  took  place.  Upon  the  cross-examination  of  this 
witness  (Bean)  the  state  was  permitted,  over  the  ob- 
jection and  exception  of  defendant,  to  ask  him  if,  on  the 
Sunday  next  preceding  the  Sunday  in  question — that 
is,  the  Sunday  next  before  June  14,  1914 — he  (the  said 
witness)  had  not  himself  bought  some  liquor  from  de- 
fendant. The  witness  answered,  "No,"  and  the  state 
was  later  permitted,  over  the  objection  and  exception 
of  defendant,  to  show  by  the  same  two  state's  witnesses, 
Veitch  and  Sorrell,  who  testified  to  the  sale  for  which 
defendant  was  being  tried,  the  sale  to  Veitch  on  Sun- 
day, June  14,  1914,  that  on  the  preceding  Sunday  said 
Bean  also  bought  some  whisky  from  defendant.  The 
court  erred  in  admitting  this  testimony,  whether  the  pur- 
pose of  it  was  to  show  a  separate  and  distinct  sale  from 
that  relied  on  for  conviction  {Moore  v.  ^ate,  10  Ala. 
App.  182,  64  South.  520),  or  whether  its  purpose  was 
to  impeach  the  defendant's  witness,  said  Bean,  who  de- 
nied buying  whisky  from  defendant.  It  is  not  permis- 
sible to  impeach  a  witness  as  to  an  immaterial  matter 
(Crmoford  v.  State,  112  Ala.  1,  21  South.  214),  as  this 
was  {Moore  v.  State,  10  Ala.  App.  182,  64  South.  520). 
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It  is  unnecessary  to  notice  the  errors  urged  to  to  the 
remarks  of  the  solicitor  to  the  jury,  relative  to  the  tes- 
timony of  defendant's  witness  Marks,  and  the  questions 
propounded  by  the  solicitor  to  said  witness  that  were  ob- 
jected to,  as  these  points  are  not  likely  to  arise  on  an- 
other trial,  since  our  holding  here  removes  the  occasion 
for  examining  said  Marks  at  all  on  the  next  trial,  he 
having  testified  at  the  last  trial  only  to  facts  which 
tended  to  rebut  the  testimony  of  the  state's  witnesses, 
as  to  liquor  and  beer  being  received  by  defendant  short- 
ly before  the  sale  here  relied  on,  which  fact  we  have  held 
to  be  immaterial. 

The  other  remarks  of  the  solicitor  that  were  objected 
to  will  likely  not  be  repeated  on  another  trial. 

For  the  errors  pointed  out,  the  judgment  of  convic- 
tion is  reversed. 

Reversed  and  remanded. 


Johnson  v.  The  State. 

Larceny. 

(Decided  February  11,  1915.    Reheariug  denied  April  6,  1915. 

68  South.  687.) 

Evidence;  Accomplice;  Corroboration, — Where  an  accomplice 
testified  to  the  theft  of  the  animals,  and  a  sale  of  ihem  to  a  third 
person,  and  the  defendant,  when  told  that  the  accomplice  had  stated 
that  defendant  had  sold  the  animals  to  a  third  person,  offered  to  pay 
the  third  person  for  the  animals  if  he  said  that  defendant  had  sold 
him  the  animals,  and  such  third  person  and  defendant  went  to  see 
the  accomplice,  .who  stated  that  he  and  defendant  had  taken  another 
animal  and  defendant  then  offered  to  pay  in  case  such  person  said 
that  he  had  sold  the  animal,  and  the  accomplice  refused  to  go,  and 
defendant  then  said  he  would  go  alone,  there  was  a  sufficient  cor- 
roboration of  the  accomplice  to  sustain  a  conviction  under  section 
7897,  Code  1907. 

(Thomas,  J.,  dissents.) 

18—18 
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Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Armstbad  Brown. 
William  Johnson  was  convicted  of  larceny,  and  he 
appeals.   Affirmed. 

Warren  S.  Reese,  W.  H.  &  J.  R.  Thomas,  and  J. 
Lamar  Wiley,  for  appellant. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant,  William  Johnson,  was 
charged  with  the  larceny  of  "two  heifers,  animals  of 
the  cow  kind,  the  personal  property  of  Lula  Rogers." 

Lula  Rogers,  the  alleged  owner  of  the  two  heifers 
charged  to  have  been  stolen,  testified  as  a  witness  for 
the  state  that  she  knew  the  defendant,  William  John- 
son; that  he  lived  on  Mr.  Mason's  place,  in  Montgom- 
ery county,  Ala.;  that  in  February,  1914,  she  lost  two 
heifers,  not  described,  which  she  has  never  recovered; 
that  the  last  time  she  saw  them  they  were  on  defend- 
ant's premises ;  that  she  had  a  talk  with  him  about  the 
heifers  when  she  went  afterwards  to  look  for  them ;  and 
that  he  said  he  not  seen  them.  The  state  then  intro- 
duced as  a  witness  Ed  Ledyard,  who  testified:  "That 
he  had  a  bull  yearling — not  described — that  was  on  Lula 
Rogers'  [the  last-mentioned  witness]  premises  when  she 
lost  her  cows  in  February,  1914;  that  his  and  Lula's 
were  running  together;  that  he  never  got  back  his  after 
it  was  put  in  the  pasture;  and  that  it  was  missed  the 
same  time  that  Lula's  was." 

This  evidence  of  these  two  witnesses  was  clearly  in- 
sufficient to  prove  even  the  corpus  delicti;  since,  for 
aught  appearing,  the  heifers  had  not  been  stolen,  but 
had  merely  strayed  or  wandered  from  home,  and  had  not 
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been  found  or  recovered. — Jeffries  v.  State^  7  Ala.  App. 
144,  62  South.  270;  Sanders  v.  State,  167  Ala.  85,  52 
South.  417,  28  L.  R.  A.  (N.  S.)  536;  Thomas  v.  State, 
109  Ala.  25,  19  South.  403 ;  Orr  v.  State,  107  Ala.  35,  18 
South.  142;  Origgs  v.  State,  58  Ala.  425,  29  Am.  Rep. 
762.  The  most  that  can  be  said  of  it  is  that  it  shows  that, 
if  Lula  Rogers'  heifers  were,  as  was  alleged,  stolen,  the 
defendant  had  an  opportunity  of  doing  it. 

These  two  witnesses,  Ed  Ledyard  and  Lula  Rogers, 
also  testified,  each,  as  to  a  conversation  had  between 
the  witness  Ed  and  the  defendant,  Johnson,  when  they 
'  (Ed  and  Lula)  were  looking  for  the  lost  cows,  each  tes- 
tifying, in  substance,  in  this  particular  that  Ed  said 
to  defendant  that  Shep  Bargainer  had  told  him  (Ed) 
that  defendant  had  taken  the  heifers  and  sold  them  to 
Aaron  Manning,  and  that  defendant  replied,  "Let's  go 
over  to  Manning's,  and  if  he  says  I  sold  them  to  him, 
I  will  pay  for  them,"  whereupon  Ed  said,  "There  is  no 
use  to  go  to  see  him,  because  Manning  has  already  told 
me  you  sold  him  the  heifers,"  and  that  defendant  then 
said,  "We  will  go  to  see  him,  and  if  he  tells  me  so,  I 
will  pay  for  them."  Ed  further  testified  that  he  (Ed) 
refused  to  go  with  defendant  to  see  Manning,  unless 
Shep  Bargainer  (the  person  who  told  him  that  defend- 
ant had  sold  the  cows  to  Manning)  would  also  go;  that 
he  and  defendant  thereupon  went  to  see  Bargainer,  and 
Bargainer  refused  to  go,  but  that  Bargainer  then  stated 
in  the  presence  of  defendant  that  he  (Bargainer)  and 
defendant  had  taken  the  cows  and  the  bull  yearling, 
whereupon  defendant  said,  "If  I  have  taken  the  bull 
yearling,  I  am  also  willing  to  pay  for  it,  but  you  come 
go  with  me  to  Manning;"  that,  when  Bargainer  would 
not  go,  defendant  ofifered  to  go  with  witness  to  Man- 
ning, and,  upon  witness  declining,  defendant  proceeded 
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by  himself.  Defendant  never  paid  for  the  cows,  and  a 
warrant  was  sued  out  for  him  and  Bargainer.  The  lat- 
ter pleaded  guilty. 

What  Bargainer  may  have  said  to  witness  and  de- 
fendant or  what  Manning  may  have  said  to  witness, 
which  was  repeated  to  defendant,  is  no  evidence  of  the 
truth  of  the  matters  stated  by  them,  but  is  pure  hear- 
say so  far  as  concerns  the  commission  of  the  crime  and 
the  guilt  or  innocence  of  defendant,  and  was  admissi- 
ble solely  to  show  what  defendant  said  and  did  when 
these  statements  charging  him  with  crime  were  made 
or  repeated  to  him.  His  words  and  conduct  in  the  face 
of  the  charge  are  the  only  original  evidence,  so  far  as 
the  testimony  of  the  witnesses  mentioned  is  concerned, 
against  him.  Can  what  he  said  and  did,  as  testified  to 
by  them,  be  construed  as  a  confession  of  the  crime  by 
him,  or  as  in  the  nature  of  a  confession?  We  think  not, 
for  the  reasons  hereinafter  considered ;  but,  even  if  they 
could,  the  law  is  that  a  person  cannot  be  convicted  on 
his  confession,  unless,  independent  of  the  confession,  the 
evidence  is  sufficient  to  authorize  a  conclusion  beyond  a 
reasonable  doubt  that  the  offense  has  been  committed; 
in  other  words,  unless  the  corpus  delicti  has  been  made 
out  by  other  evidence  than  the  confession. — Harden  v. 
State,  109  Ala.  50,  19  South.  494.  Certainly,  as  seen, 
there  is  so  far  no*  such  evidence ;  it  only  appearing  that 
the  heifers  were  missing  from  the  pasture,  and  not  that 
they  had  been  stolen. — ^Authorities,  supra. 

The  only  other  witness  introduced  by  the  state  was 
Shep  Bargainer,  who  confessed  the  crime,  pleaded  guilty 
under  a  separate  indictment  to  stealing  the  heifers,  and 
on  this  trial  implicated  the  defendant  as  an  accomplice. 
He  testified  that  defendant  came  to  his  house  and  asked 
him  to  go  down  to  his  (defendant's)  house  and  help  him 
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deliver  some  cows  which  he  (defendant)  had  sold  Aaron 
Manning;  that,  in  pursuance  of  the  request,  witness 
went  down  to  defendant's  house,  where  he  and  defend- 
ant, after  killing  and  dressing  one  cow,  caught  and  tied 
another  behind  a  wagon  and  drove  the  wagon,  leading 
the  cow  to  Aaron  Manning's  store,  where  defendant  sold 
it  to  Manning;  that  both  cows  were  taken  from  defend- 
ant's lot;  and  that  this  was  done  about  two  hours  be- 
fore sunup. 

The  evidence  for  defendant  tended  to  show  that  Bar- 
gainer and  another  sold  Manning  a  yearling,  leading 
it  to  him  behind  a  wagon,  as  stated  by  him,  but  that 
defendant  had  nothing  to  do  with  it. 

It  has.  always  been  considered  dangerous  to  convict 
of  a  heinous  crime  on  the  uncorroborated  evidence  of 
an  accomplice;  and,  emphasizing  the  sentiment,  our 
statute  (Code,  §  1897)  declares  that:  "A  conviction  of 
felony  cannot  be  had  on  the  testimony  of  an  accomplice, 
unless  corroborated  by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the  ofifense; 
and  such  corroborative  evidence,  if  it  merely  shows  the 
commission  of  the  ofifense,  or  the  circumstances  there- 
of, is  not  sufficient."— Code,  §  1897. 

There  is  not  a  line  of  evidence,  as  seen,  outside  of  the 
testimony  of  the  self-confessed  participant  in  the  crime, 
tending  to  connect  the  defendant  with  its  commission, 
except  the  bare  fact,  as  before  pointed  out,  that  defendant 
had  an  opportunity  of  doing  so,  because  the  heifers  had 
been  seen  at  one  time  running  out  on  his  premises,  and 
had  not  been  seen  since,  which  is  not  sufficient  {Jef- 
fries V.  State,  7  Ala.  App.  144,  62  South.  270),  and  ex- 
cept the  further  fact  that  defendant  stated,  when  ac- 
cused of  selling  them,  that  if  the  person  (Manning)  who, 
it  was  claimed,  had  said  that  defendant  had  sold  him 
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the  heifers,  would  tell  him  (defendant)  so  he  (defend- 
ant) would  pay  for  them,  and  that  defendant  ofifered 
to  face  his  accusers  in  the  presence  of  the  witness  who 
was  opposed  in  interest,  and  did  in  such  presence  go 
to  and  face  one  of  them  (his  alleged  self-confessed  ac- 
complice. Bargainer),  and  demanded,  after  Bargainer 
had  incriminated  defendant  as  having,  in  connection 
with  him,  sold  the  property  to  Manning,  that  Bargain- 
er and  witness  each  go  with  him  (defendant)  to  see  Man- 
ning, stating  that  if  Manning  would  verify  the  charge 
he  (defendant)  would  pay  for  the  property. 

Of  course,  if  what  defendant  said  and  did  may,  as  a 
matter  of  law,  be  construed  into  a  confession  of  the 
crime,  then  it  is  a  sufficient  corroboration  of  the  accom- 
plice to  warrant  a  submission  of  the  case  to  the  jury. 
^Snoddy  v.  State^  75  Ala.  23.  While  silence  or  a  fail- 
ure to  deny  guilt  when  one  is  accused  of  crime  is  ordi- 
narily regarded  as  the  equivalent  of  an  express  confes- 
sion, yet  the  defendant  was  not  silent;  and  what  he 
said  and  did  under  the  circumstances  is,  it  seems  to 
us,  as  much  open  to  a  construction  that  he  meant  to 
deny  guilt  as  it  is  that  he  meant  to  admit  it.  We  are 
aware  that  the  ways  of  the  guilty  are  devious  and  are 
often  past  finding  out,  and  we  know  that  guilt  quite 
frequently,  in  an  efifort  to  conceal  itself,  assumes  an 
air  of  boldness,  and,  with  a  show  of  innocence,  demands, 
without  denying  the  charge,  to  face  its  accusers ;  yet 
we  also  know  that  real  innocence  is  inherently  bold, 
and  that  a  consciousness  of  it  makes  one  feel  it  unnec- 
essary to  affirm  that  innocence,  but  rather  to  invite  and 
welcome  a  facing  of  his  accusers  in  the  supreme  con- 
fidence that  such  will  result  in  a  more  prompt  and  satis- 
factory acquittance  and  removal  of  the  stain  of  the  ac- 
cusation. It  is  a  matter  of  common  knowledge  that  per- 
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sons  unjustly  accused  of  wrongdoing  quite  often  make 
no  other  answer  to  the  aggrieved  party,  who  reported 
the  accusation,  than  to  say  that  the  accuser  would  not 
tell  them  so,  and  then  offer  to  go  and  see  him.  Guilt  like- 
wise, we  know,  has  also  often  resorted  to  this  same  role. 
Was  it  guilt  or  innocence,  then,  that  actuated  the  words 
and  conduct  of  the  defendant?  Those  words  and  con- 
duct do  not  themselves  inform  us,  for  they  are,  as  seen, 
as  consistent  with  innocence  as  they  are  with  guilt. 
They,  in  and  of  themselves,  are  consequently  ambigu- 
ous, and  constitute  as  much  of  a  denial  as  they  do  of 
an  admission  of  the  crime.  Being  susceptible  of  two 
constructions,  they  must,  in  the  opinion  of  the  writer, 
be,  for  purposes  here,  given  the  construction  most  favor- 
able to  the  defendant;  and  therefore  he  is  of  opinion 
that  they  alone  are  not,  as  a  matter  of  law,  even  if  tb«> 
testimony  as  to  them  be  believed,  suflScient,  as  a  cor- 
roboration of  the  accomplice,  in  connecting  defendant 
with  the  commission  of  the  crime,  to  authorize  the  sub- 
mission to  the  jury  of  the  question  of  defendant's  guilt, 
and  that,  since  there  was  in  evidence  no  other  fact  or 
circumstance  than  these  to  corroborate  the  accomplice, 
the  court  should  have  given  the  general  aflSrmative 
charge  requested  by  the  defendant. — Lindsey  v.  State, 
170  Ala.  80,  54  South.  516. 

The  other  members  of  the  court  do  not  agree  with 
the  writer  as  to  the  insufficiency  in  law  of  the  alleged 
confessions,  but  are  of  opinion  that,  if  the  testimony  as 
to  such  confessions  be  believed  (which,  of  course,  was 
a  question  for  the  jury),  they  are  a  sufficient  corrob- 
oration  of  the  accomplice  to  justify  defendant's  convic- 
tion, if  the  accomplice  be  also  believed,  and,  consequent- 
ly, they  are  of  opinion  that  the  court  did  not  err  in  re- 
fusing the  affirmative  charge  requested  by  defendant. 
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They  entertain  the  view  that  the  said  statements  or  al- 
leged confessions  attributed  to  defendant  were  of  such 
a  disserving  character  that  from  them  an  inference 
might  be  fairly  drawn  to  his  prejudice;  and  they  rely 
for  that  view  on  the  principles  stated  as  follows,  in 
Jones  on  Evidence,  §  236,  p.  300,  as  to  what  constitutes 
a  confession,  to  wit :  "That  the  statement  or  act  should 
be  self-disserving  or  of  such  a  character  that  from  it 
some  inference  may  be  fairly  drawn  to  the  party's  prej- 
udice." 

And  they  are  of  the  opinion  that  the  case  of  Snoddy 
V.  State,  supra,  sustains  their  application  of  the  prin- 
ciple. 

The  writer  concedes  that  it  was  entirely  proper  to  ad- 
mit in  evidence  said  statements,  but,  unless  followed 
up  by  other  evidence  tending  to  corroborate  the  accom- 
plice as  to  defendant's  connection  with  the  crime,  in 
the  light  of  which  his  ambiguous  statements  might  be 
construed  adversely  to  him,  it  is  the  writer's  opinion 
that  they  were  not  sufficient  to  authorize  a  submission  of 
the  case  to  the  jury.  If  they  had  been  followed  up  by 
other  corroborating  evidence,  then,  I  concede,  it  would 
have  been  for  the  jury,  and  not  the  court,  to  construe 
the  ambiguous  statements  of  defendant  and  give  them 
incriminating  weight  or  not,  as  they  thought  proper. 
As  the  matter  is,  it  seems  to  the  writer  that  defendant's 
conviction  is  rested  alone  upon  the  testimony  of  the  ac- 
complice, as  without  that  defendant's  alleged  statements 
have  no  incriminating  character  whatever. 

The  evidence  for  the  state  was  perhaps  also  deficient 
in  failing  to  show  that  the  two  head  of  cattle  belong- 
ing to  Lula  Rogers,  which  Bargainer  swore  he  and  de- 
fendant had  stolen,  were  the  two  heifers  alleged  to  have 
been  lost.   Even  though  the  cattle  stolen  were,  as  Bar- 
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gainer  stated,  the  property  of  Lula  Rogers,  and  even 
though  the  defendant  participated  with  him  in  stealing 
such  cattle,  yet,  unless  both  head,  or  one  of  them  at 
least,  were  heifers,  as  that  term  is  understood  in  law, 
the  defendant  could  not  be  convicted  under  the  present 
indictment  on  account  of  a  variance  between  allegation 
and  proof,  in  the  event  the  point  of  variance  was  prop- 
erly raised  in  the  court  below. — Parker  v.  State^  39  Ala. 
365 ;  Marsh  v.  State,  3  Ala.  App.  80,  57  South.  387 ;  Tom- 
higbee  R.  R.  Co.  v.  Wilks,  6  Ala.  App.  474,  60  South. 
559 ;  Watson  v.  State,  55  Ala.  150.  It  does  not  appear, 
however,  to  have  been  properly  raised.  See  rule  35  of 
the  new  circuit  court  rules  adopted  by  the  Supreme 
Court,  as  published  on  the  frontispiece  of  175  Ala.  xxi. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment appealed  from  is  affirmed. 

Affirmed. 


Harkey  v.  The  State. 

Violating  Prohibition  Law, 

(Decided  May  13,  1915.    68  South.  698.) 

Criminal  Law;  Sentence. — Where  the  jury  found  defendant 
guilty  of  violating  the  prohibition  law,  and  fixed  no  fine  as  they  might 
have  done,  the  court  was  without  power  under  section  7630,  Code 
1907,  to  sentence  defendant  to  pay  the  fine. 

Appeal  from  Tuscalooosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

John  Harkey  was  convicted  of  violating  the  prohibi- 
tion laWy  and  he  appeals.  Affirmed  as  to  the  conviction 
but  reversed  and  remanded  as  to  the  sentence. 


202  COURT  OP  APPEALS  IVoL 

[Harkey  v.  The  State.] 

No  counsel  marked  for  appellant. 

W.  L.  Martin^  Attorney  General,  for  the  State. 

THOMAS,  J. — There  is  no  bill  of  exceptions,  and 
no  errors  are  apparent  on  the  face  of  the  record,  except 
as  to  the  sentence,  which  is  erroneous. 

The  charge  against  defendant  was  for  a  violation  of 
the  prohibition  laws  in  selling,  keeping  for  sale,  or  oth- 
er unlawful  disposition,  of  intoxicating  liquors.  The  jury 
returned  a  general  verdict  of  guilty,  but  fixed  no  fine, 
which  they  might  have  done  under  section  3  of  the  act 
of  August  9,  1909  (Gen.  &  Local  Acts  Sp.  Sess.  1909, 
p.  9),  but  which  they  refrained  from  doing,  as  we  must 
infer,  under  the  power  of  section  7630  of  the  Code, 
which  provides  that:  "When  [as  is  the  case  here]  an 
ofifense  may  be  punished,  in  addition  to  a  fine,  by  im- 
prisonment or  hard  labor  for  the  county,  the  jury  shall 
not  be  required  to  impose  a  fine;  but,  if  in  their  judg- 
ment, the  defendant  should 'only  be  punished  in  some 
other  mode,  may,  in  such  case,  only  find  him  guilty  and 
leave  the  imposition  of  the  punishment  to  the  court." 

The  court,  however,  in  the  imposition  of  the  punish- 
ment in  such  case,  cannot  assess  a  fine,  as  this  was  the 
prerogative  of  the  jury,  but  is  limited  to  the  imprison- 
ment of  defendant  in  the  county  jail  or  to  his  confine- 
ment at  hard  labor  for  the  county. — Gen.  &  Local  Acts 
1909,  p.  9,  §  3;  Spiver  v.  State,  105  Ala.  126;  16  South. 
706;  Melton  i;.  State,  45  Ala.  56;  Nelson  v.  State,  46 
Ala.  186;  StanfeU  v.  State,  3  Ala.  App.  58,  57  South. 
402. 

Here,  the  court  not  only  imposed  a  hard-labor  sen- 
tence of  two  months,  but  also  assessed  a  fine  of  f75 
against  defendant. 
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The  judgment  appealed  from  is  therefore  reversed 
back  to  the  adjudication  of  guilty  to  the  end  that  the 
court  may  impose  a  punishment  and  sentence  in  com- 
pliance with  the  requirements  of  the  law  as  indicated. 

Aflftrmed  in  part,  that  is,  as  to  the  judgment  of  guilt, 
and  reversed  and  remanded  in  part,  that  is,  as  to  the 
punishment  and  sentence. 


Harkey  v.  The  State. 

Violating  Prohibition  La/vo, 

(Decided  May  13,  1915.    68  South.  609.) 

1.  Appeal  and  Error;  Filing  Statementa, — ^The  recital  In  the  certifi- 
cate of  appeal  as  to  the  statement  that  defendant  desired  to  appeal, 
being  substantially  In  the  words  of  rule  43,  Supreme  Court  Practice, 
Is  a  sufficient  compliance  with  the  rule,  and  the  appeal  will  not  be 
dismissed. 

2.  Criminal  Law;  Sentence. — Where  the  Jury  found  defendant  guilty 
of  violating  the  prohibition  law,  but  assessed  no  fine,  the  court  could 
not  assess  the  fine  as  a  predicate  for  a  sentence  to  hard  labor  for 
the  county. 

Appeal  from  Tuscalooosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

John  Harkey  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.  Affirmed  as  to  the  conviction 
but  reversed  and  remanded  as  to  the  sentence. 

No  counsel  marked  for  appellant. 

W.  L.  Maetin^  Attorney  General,  for  the  State. 

BROWN,  J. — (1)  The  certificate  of  appeal  signed  by 
the  clerk  of  the  county  court,  and  dated  November  21, 
1914,  and  filed  with  the  clerk  of  this  court  November 
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23,  1914,  shows  that  the  judgment  from  which  this  ap- 
peal was  prosecuted  was  rendered  on  the  2d  day  of  No- 
vember, 1914,  and  further  recites :  "And  on  the  21st  day 
of  November,  1914,  the  said  defendant  has  filed  with 
the  undersigned,  as  such  clerk,  a  truly  dated  written 
statement  signed  by  his  counsel  for  him,  to  the  effect 
that  he  appeals  to  the  Court  of  Appeals  of  Alabama, 
from  the  judgment  against  him  in  said  case  of  the  state 
of  Alabama  against  him,  giving  the  style  of  the  case  on 
the  trial  docket  and  its  number  thereon." 

This  shows  a  compliance  with  rule  43  (61  South,  viii) 
Supreme  Court  Practice,  and  the  motion  of  the  Attor- 
ney General  to  dismiss  the  appeal  is  overruled. 

(2)  There  is  no  bill  of  exceptions  in  the  record,  and 
the  only  matter  presented  for  review  is  the  regularity  of 
the  proceedings  appearing  upon  the  record  proper  of 
the  trial  court.  It  appears  the  verdict  of  the  jury  was 
one  finding  the  defendant  guilty  without  assessing  a 
fine,  and  notwithstanding  this  verdict,  the  court  assessed 
a  fine  of  f 75  against  the  defendant,  followed  by  a  judg- 
ment, in  default  of  the  payment  of  the  fine  and  costs, 
sentencing  the  defendant  to  hard  labor  for  the  payment 
of  the  fine  and  costs.  In  this  there  was  error.  The  court 
has  no  authority  to  assess  such  fine  as  a  predicate  to 
the  sentence  to  hard  labor.  This  was  the  province  of 
the  jury,  and,  the  jury  having  failed  to  asses  a  fine,  the 
only  sentence  that  could  be  imposed  was  one  of  hard 
labor  for  the  county  to  be  fixed  by  the  court. 

On  the  authority  of  Johit  Harkey  v.  State,  infra,  68 
South.  698,  the  judgment  of  conviction  is  affirmed,  but 
the  judgment  sentencing  the  defendant  is  reversed  and 
the  cause  remanded  for  the  purpose  of  allowing  the  trial 
court  to  enter  appropriate  judgment  of  sentence. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 
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Ogden  V.  The  State. 

Violating  Prohibition  Laao. 

(Decided  May  11,  1915.    68  South.  701.) 

Appeal  and  Error;  Record;  Organization  of  Court. — ^Where  the 
transcript  does  not  contain  a  caption,  as  required  by  rule  26,  Su- 
preme Court  Practice,  nor  show  that  the  trial  court  was  held  at  the 
place  designated  by  law,  or  that  it  was  convened  or  presided  over 
by  a  judge  authorized  to  hold  it,  and  the  certificate  of  appeal  is 
without  signature,  the  appeal  will  be  dismissed  for  a  failure  of  the 
record  to  show  that  the  Judgment  was  rendered  by  a  court  organized 
pursuant  to  law. 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowbll. 
Sandy  Ogden  was  convicted  of  violating  the  prohibi- 
tion lawy  and  he  appeals. 

Leith  &  GuNN^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  transcript  in  this  case  does  not 
contain  a  caption,  as  required  by  the  rules  of  court  (see 
rule  26,  Supreme  Court  Rules  adopted  June  23,  1913, 
175  Ala.  xix,  61  South,  vii) ;  nor  does  it  show  that  the 
court  trying  the  case  was  held  at  the  place  designated 
by  law,  or  that  it  was  convened  or  presided  over  by  a 
judge  authorized  to  hold  it.  The  certificate  of  appeal 
certifying  to  the  correctness  of  the  record  appears  in 
the  transcript  in  blank  without  the  signature  of  the  at- 
testing officer. 

The  Attorney  General  insists  in  brief  that  the  appeal 
must  be  dismissed  because  of  a  failure  of  the  record 
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to  show  that  the  judgment  appealed  from  was  rendered 
by  a  court  organized  pursuant  to  law.  The  point  is  well 
taken,  and  the  appeal  must  be  dismissed. — Thomas  v. 
Daniel  Bros.,  42  South.  623 ;  McPherson  v.  Wiggins,  40 
South.  961;  Granthmn  v.  State,  3  Ala.  App.  168,  57 
South.  1025 ;  Pensacola,  A.  d  W.  Ry.  Co,  v.  Big  Sandy 
Iron  Co.,  147  Ala.  274,  41  South.  418 ;  Bowen  v.  State, 
9  Ala.  App.  664,  62  South.  994 ;  Qallaha/r  v.  Ingram  d 
Co.,  9  Ala.  App.  432,  62  South.  989 ;  City  of  DemopoUs 
V.  Atkeison,  4  Ala.  App.  278,  58  South.  684. 
Appeal  dismissed. 


Bryant  v.  The  State. 

Keeping  Coming  Table. 


(Decided  February  15,  1915.    Rehearing  denied  April  6,  1915. 

68  South.  704.) 

1.  Charge  of  Court;  Directing  Verdict. — ^Where  there  is  evidence 
in  a  case  from  which  guilt  can  be  inferred,  sufficient  prima  facie 
to  overcome  the  presumption  of  innocence,  defendant  is  not  entitled 
to  have  a  verdict  directed. 

2.  Same;  Covered  hy  Those  Qiven. — The  court  will  not  be  put  In 
error  for  refusing  charges  substantially  covered  by  written  instruc- 
tions given. 

3.  Satne;  Reaftonable  Doubt. — Instructions  asserting  that  if  the 
jury  is  reasonably  satisfied  that  defendant  is  guilty,  and  believes 
there  is  a  probability  of  his  innocence,  defendant  must  be  acquitted; 
and  if  there  be  no  reasonable  doubt  of  defendant's  guilt,  yet  if  there 
is  in  the  minds  of  the  jury  a  probability  of  his  innocence,  he  must 
be  acquitted,  are  confusing  and  misleading,  and  properly   refused. 

4.  Same;  Weight  of  Evidence. — A  charge  asserting  that  if  the  jury 
feels  a  hesitancy  in  arriving  at  a  verdict  of  guilt,  they  should  acquit 
is  properly  refused. 

5.  Same;  Reconciling  Evidence. — Charges  asserting  that  defendant 
cannot  be  convicted  unless  the  evidence  is  inconsistent  with  any  rea- 
sonable theory  of  innocence,  whether  that  theory  appears  from  the 
evidence  or  not,  and  no  matter  how  strong  the  evidence  may  be,  if  It 
can  be  reconciled  reasonably  with  the  fact  that  the  state's  witnesses 
are  mistaken,  the  defendant  must  be  acquitted,  ignore  a  consideration 
of  the  evidence  and  are  properly  refused. 
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6.  Same;  Moral  Certainty. — Charges  asserting  that  the  Jury  must 
be  convinced  to  a  moral  certainty,  not  only  that  the  proof  is  con- 
sistent with  defendant's  guilt,  but  wholly  inconsistent  with  every 
other  rational  conclusion,  and  unless  the  jury  would  be  willing  to 
act  upon  it,  etc.,  in  matters  of  highest  concern  and  importance  to 
themselves,  they  should  acquit,  have  been  repeatedly  condemned. 

7.  Same;  Doubt  of  Juror, — ^A  charge  asserting  that  if  any  individ- 
ual juror  is  able  to  reconcile  the  evidence  with  the  reasonable  hypothe- 
sis of  defendant's  innocence,  the  jury  cannot  convict,  is  properly 
refused. 

8.  Same;  Measure  of  Punishment, — Punishment  within  the  mini- 
mum and  maximum  fixed  by  the  statute  is  discretionary  with  the 
jury,  and  a  charge  asserting  that  the  jury  should  give  defendant  the 
benefit  of  every  reasonable  doubt  as  to  what  measure  of  punishment 
he  should  receive,  was  properly  refused. 

9.  Same;  Reconciling  Evidence, — A  charge  asserting  that  if  the 
jury  finds  the  evidence  in  conflict  it  is  the  duty  of  the  jury  to  recon- 
cile the  conflict  if  it  reasonably  can  favorably  to  defendant,  is  prop- 
erly refused. 

10.  Criminal  Law;  Judgment;  Sentence. — ^A  conviction  of  keeping  a 
gaming  table  being  a  felony,  the  judgment  should  show  that  defend- 
ant was  asked  if  he  had  anything  to  say  why  the  sentence  of  the 
law  should  not  be  pronounced  upon  him;  but  this  appearing  and  no 
other  error  appearing,  the  verdict  will  be  permitted  to  stand,  and 
the  cause  reversed  for  a  resentence. 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  E.  Greene. 

R.  Leonard  Bryant  was  convicted  of  keeping  a  gam- 
ing table,  and  he  appeals.  Affirmed  in  part  and  reyersed 
and  remanded  in  part. 

(This  cause  was  reviewed  by  the  Supreme  Court  on 
certiorari  to  the  Court  of  Appeals,  and  a  writ  was  de- 
nied. See  193  Ala.  .673,  69  South.  1017.— Reporter. ) 

The  evidence  for  the  state  tended  to  show  a  raid  by 
certain  police  officers,  and  the  finding  by  them  of  a 
game  of  craps  or  dice  going  on  at  a  table  in  the  shape 
of  tables  usually  kept  in  gambling  houses,  with  a  negro 
in  charge  who  was  taking  out  for  the  house.  When  they 
arrested  the  gang,  the  negro  in  charge  of  the  place  said 
it  was  not  his  place,  and  about  that  time  Leonard  Bry- 
ant came  in  and  offered  to  make  bond  for  the  crowd, 
saying  that  it  was  his  place.    The  place  was  called 
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"Leonard  Flats."  It  was  shown  that  defendant  carried 
the  key  to  the  doors  of  these  places. 

The  following  charges  were  refused  to  defendant, 
along  with  other  charges  which  the  court  holds  to  have 
been  covered  sufficiently  by  charges  given:  (J)  If  the 
jury  is  reasonably  satisfied  that  defendant  is  guilty, 
and  believes  that  there  is  a  probability  of  his  innocence, 
he  must  be  acquitted. 

(10)  Although  there  may  be  in  the  minds  of  the  jury 
no  reasonable  doubt  of  defendant's  guilt,  yet  if  there 
is  in  the  minds  of  the  jury  a  probability  of  his  innocence, 
it  is  the  duty  of  the  jury  to  acquit  him. 

(H)  If  the  jury  feel  a  hesitancy  in  arriving  at  a  ver- 
dict of  guilty  in  this  case,  they  must  acquit  defendant, 
even  though  you  may  be  reasonably  satisfied  that  he  is 
guilty. 

(18)  Defendant  cannot  be  convicted,  unless  the  evi- 
dence is  inconsistent  with  any  reasonable  theory  of  his 
innocence,  whether  that  theory  of  innocence  appears 
from  or  is  sustained  by  the  evidence  in  the  case  or  not. 

(387)  Before  the  jury  can  convict  defendant,  they 
must  be  satisfied  to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  defendant's  guilt,  but  that  it  is 
wholly  inconsistent  with  every  other  rational  conclu- 
sion, and  unless  the  jury  are  so  convinced  by  the  evi- 
dence of  defendant's  guilt  that  they  would  each  ven- 
ture to  act  on  that  decision  in  matters  of  highest  con- 
cern and  importance  to  their  own  interest,  then  they 
must  find  defendant  not  guilty. 

Charges  756  and  M  are  similar  in  meaning  but  a  lit- 
tle different  in  phraseology. 

(999)  No  matter  how  strong  the  facts  may  be,  if  they 
can  be  reasonably  reconciled  with  the  theory  that  the 
state's  witnesses  are  mistaken,  you  should  find  defend- 
ant not  guilty. 
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(28)  If  any  individual  juror  is  able  to  reconcile  the 
evidence  in  this  case  with  a  reasonable  hypothesis  of  de- 
fendant's innocence,  the  jury  cannot  convict  defendant. 

(84)  It  is  not  only  your  duty  in  this  case  to  give  de- 
fendant the  benefit  of  every  reasonable  doubt  of  his 
guilt,  but  also  to  give  him  the  benefit  of  every  reasonable 
doubt  as  to  what  measure  of  punishment  he  should  re- 
ceive, should  you  believe  him  guilty  beyond  a  reasonable 
doubt. 

(59)  In  passing  on  the  evidence,  if  the  jury  find  that 
the  evidence  was  in  conflict,  it  is  the  duty  of  the  jury 
to  reconcile  the  conflict,  if  it  reasonably  can,  favorably 
to  the  defendant. 

J.  Q.  Smith^  and  Horace  C.  Wilkinson,  for  appel- 
lant. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. —  (1)  There  being  evidence  in  the  case 
from  which  the  jury  might  have  inferred  the  defendant's 
guilt,  and  sufficient  prima  facie  to  overcome  the  pre- 
sumption of  innocence,  the  court  committed  no  error  in 
refusing  the  aflSrmative  charge  requested  by  the  defend- 
ant—Jon^*  V.  State,  90  Ala.  630,  8  South.  383,  24  Am. 
St  Rep.  850;  Robinson,  v.  State,  8  Ala.  App.  435,  62 
South.  372 ;  Minto  v.  State,  8  Ala.  App.  306,  62  South. 
376;  Fulton  v.  State,  8  Ala.  App.  257,  62  South.  959. 

(2)  Charges  341,  5,  and  K  were  properly  refused,  be- 
sides being  covered  by  given  charge  G. — A.  O.  S.  R.  R. 
Go.  V.  Robinson,  183  Ala.  265,  62  South.  813. 

Charge  22,  if  a  correct  exposition  of  the  law,  is  cov- 
ered by  given  charges  11,  15,  16,  818,  and  25. 

14—18 
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Charges  D  and  C,  besides  being  confusing^  appear  to 
have  been  covered  by  other  given  charges  on  the  same 
subject— Nos.  11, 15,  16,  818,  and  25. 

(3)  Charges  J  and  10  were  properly  refused,  if  for 
no  other  reasons,  as  being  confusing  and  misleading. — 
1  Mayf.  Dig.  170,  §  14. 

Charge  12  is  covered  by  given  charge  15,  charge  21  by 
given  charge  8,  charge  9  by  given  charge  25,  and  charge 
E,  by  given  charge  -818. 

(4)  Charge  H  is  so  patently  bad  as  not  to  require 
comment. — Shepperd  v.  State,  94  Ala.  102,  10  South. 
663. 

(5)  Charge  999,  if  not  otherwise  faulty,  was  properly 
refused,  as  it  ignored  a  consideration  of  the  evidence. 
—Collins  V.  State,  138  Ala.  57,  34  South.  993 ;  Ex  parte 
Aoree,  63  Ala.  234. 

Charge  18  was  bad  for  the  same  reason. — Sanford  v. 
State,  143  Ala.  82,  39  South.  370. 

(6)  Charges  387,  756,  and  M  each  belong  to  a  class 
of  charges  that  have  been  condemned  under  the  later 
authorities. — Stevens  v.  State,  6  Ala.  App.  6,  60  South. 
459,  and  cases  there  cited. 

(7)  Charge  28  was  properly  refused.  It  is  clearly 
dififerent  from  similar  charges  approved  in  1  Mayf.  Dig. 
183,  §  36,  since  having  a  reasonable  doubt  of  guilt  is 
not  the  same  thing  as  having  an  ability  to  reconcile  evi- 
dence. 

(8)  Charge  84  states  no  proposition  of  law,,  as  the 
measure  of  punishment  for  crime  is  a  matter  left  to  the 
discretion  of  the  jury,  to  be  exercised  as  their  own  judg- 
ment may  prompt  within  the  limits  fixed  by  the  statute* 
Within  these  limits  (a  minimum  and  a  maximum)  the 
law  fixes  no  rule  for  guiding  them. 
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(9)  Charge  59  was  also  properly  refused. — 8herritt 
V.  State,  138  Ala.  3,  35  South.  129 ;  Compton  v.  State, 
110  Ala.  35,  20  South.  119 ;  1  Mayf .  Dig.  168,  §  11. 

(10)  There  is  merit,  however,  in  the  contention 
that,  since  the  charge  and  conviction  is  for  a  felony 
(Code,  §§  6585,  6756),  the  judgment  is  erroneous  in 
failing  to  recite  or  show  that  the  defendant  was  asked 
by  the  court  if  he  had  anything  to  say  why  the  sentence 
of  the  law  should  not  be  passed  upon  him. — Crim  v. 
Sta4€,  43  Ala.  53;  Mullen  v.  State,  45  Ala.  46,  6  Am. 
Rep.  691 ;  Boynton  v.  State,  77  Ala.  33 ;  Perry  v.  State, 
43  Ala.  23 ;  Burch  v.  State,  55  Ala.  136 ;  Schah  v.  Berg- 
gren,  143  U.  S.  447,  12  Sup.  Ct.  525,  36  L.  Ed.  218; 
Spigner  v.  State,  58  Ala.  424. 

(11)  The  end  and  aim  of  the  law  in  requiring  such 
question  to  be  asked  of  the  defendant  will  be  fully  met, 
however,  by  reversing  the  judgment  merely  back  to  the 
sentence,  leaving  the  judgment  of  conviction  to  stand, 
and  directing  the  court  to  resentence  the  prisoner,  after 
first  asking  such  question,  unless  defendant's  answer 
discloses  good  reasons  why  he  should  not  be  sentenced. 
— Reynolds  v.  State,  68  Ala.  502;  Ex  parte  Robinson, 
183  Ala.  30,  63  South.  177 ;  Minto  v.  State,  9  Ala.  App. 
98,  64  South.  369. 

It  follows  that  judgment  is  here  rendered  affirming 
the  judgment  appealed  from,  except  as  to  the  part  of  it 
imposing  sentence.  As  to  such  part  the  judgment  is  re- 
versed, and  the  cause  remanded,  that  the  defendant  may 
be  sentenced  in  conformity  to  the  requirements  of  law. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 


212  COURT  OF  APPEALS  IVoi 

[Lacy  V.  The* State.] 


Lacey  v.  The  State. 

Emhezzlement. 

(Decided  February  11,  1915.    Rehearing  denied  April  6,  1915. 

68  South.  706.) 

Emhezzlement;  Officer;  Statute, — The  clerks  in  the  convict  de- 
partment ai)pointed  by  virtue  of  section  6485,  Code  1907,  are  officers 
of  the  state  within  section  6838,  Code  1907,  as  amended  by  Acts 
1907,  p.  162,  punishing  embezzlement  by  public  officers. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Aemstbad  Beown. 
Theo  Lacy,  alias,  was  convicted  of  embezzlement, 
and  he  appeals.  Affirmed. 

(This  case  was  reviewed  by  the  Supreme  Court  on 
certiorari  to  the  Court  of  Appeals,  and  the  writ  was  de- 
nied. See  193  Ala.  677,  69  South.  1018.— Reporter. ) 

James  G.  Oakley  was  appointed  as  president  of  the 
board  of  convict  inspectors  of  the  state  in  March,  1911, 
and  on  or  about  the  same  date  the  appellant,  Lacy,  was 
appointed,  in  the  method  required  by  the  statute,  to 
one  of  the  offices  provided  for  by  section  6485  of  the 
Code,  viz.,  clerk  of  the  convict  department,  and  was 

*  

known  as  the  chief  clerk  of  the  department.  The  con- 
vict department  was  constantly  receiving  large  sums  of 
money  arising  from  the  hire  of  convicts  and  other 
sources,  paid  usually,  if  not  always,  in  the  form  or  by 
way  of  checks,  drafts,  or  bills  of  exchange.  Under  the 
custom  prevailing  in  the  department,  Lacy  took  charge 
of  these  checks  and  deposited  them  in  bank.  Prior  to 
the  8th  day  of  March,  1913,  an  account  had  been  car- 
ried at  the  Montgomery  Savings  Bank,  in  the  name  of 
J.  G.  Oakley,  President,  to  the  credit  of  which  account 
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had  been  deposited  a  number  of  checks  received  by  the 
convict  department  in  payment  of  sums  due  by  various 
parties.  Upon  this  account  Oakley,  as  president,  had 
drawn  several  checks,  each  payable  to  the  order  of  the 
treasurer  of  the  state,  the  proceeds  of  which  had  gone 
into  the  treasury.  There  remained  to  the  credit  of  that 
account  on  March  8th  about  |40,000.  On  March  8,  1913, 
Lacy  deposited  in  that  bank  to  the  credit  of  that  account 
various  checks,  drawn  in  payment  of  sums  due  the  con- 
vict department,  aggregating  something  over  f  100,000, 
stating  at  the  time  to  the  officials  of  the  bank  that  he 
would  desire  to  withdraw  about  the  11th  of  March,  in 
cash,  the  entire  amount  to  the  credit  of  the  above  stated 
account. 

Harold,  the  president  of  the  bank,  being  advised  of 
this  statement,  called  on  Oakley  with  reference  to  this 
statement  of  Lacy's  and  was  told  by  Oakley  that  Lacy 
was  correct,  and  that  it  would  be  desired  by  the  convict 
department  to  withdraw  the  entire  amount  in  cash.  He 
further  stated  that,  since  Harold  was  uncertain  wheth- 
er the  entire  amount  could  be  collected  in  ihat  time,  and 
therefore  uncertain  whether  he  would  be  able  to  deliv- 
er the  entire  amount  standing  to  the  credit  of  the  ac- 
count in  cash.  Lacy  would  present  a  check,  signed  by 
Oakley,  drawn  on  the  Montgomery  Savings  Bank  and 
against  said  account,  with  the  amount  in  which  it  was 
payable  left  blank,  in  order  that  it  might  be  filled  up 
for  such  amount  as  said  bank  might  then  be  able  to 
pay  in  cash.  Oakley  stated  to  Harold  that  he  wanted 
the  money  in  cash,  as  an  examination  of  the  convict  de- 
partment was  in  progress,  and  he  wished  to  be  able  to 
report  that  the  entire  amount  which  the  books  of  that 
department  would  show  to  be  due  the  state  was  in  the 
treasury  in  cash. 
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On  the  11th  day  of  March  Lacy  came  to  the  bank  with 
a  blank  check  drawn  on  said  bank  and  against  said  ac- 
count, signed  by  J.  Q.  Oakley,  president,  and  said  check 
was  filled  in  by  Harold  for  the  sum  of  |110,000,  the 
amount  which  the  bank  was  able  to  pay.  In  payment  of 
this  check  there  was  delivered  to  Lacy  |72,000  in  cash, 
122,000  of  which  was  supplied  by  said  bank,  and  |50,- 
000  of  which  was  furnished  by  the  Montgomery  Bank 
&  Trust  Company.  The  |22,000  furnished  by  the  Mont- 
gomery Sayings  Bank  was  taken  by  Harold  to  the  Mont- 
gomery Bank  &  Trust  Company's  ofl&ce,  to  which  place 
he  went,  accompanied  by  Lacy,  and  there  placed  in  a 
pine  box,  together  with  the  f  50,000  furnished  by  the  last- 
named  bank.  This  box  was  sealed  and  placed  in  the 
vaults  of  the  Montgomery  Bank  &  Trust  Company,  with 
the  understanding  that  Lacy  would  call  for  it  the  fol- 
lowing day.  At  the  same  time  Lacy  was  given  two  pieces 
of  exchange  on  foreign  banks,  one  for  f  18,000,  and  one 
for  120,000,  each  payable  to  the  order  of  J.  Q.  Oakley, 
president.  These  pieces  of  exchange  were  later  indorsed 
by  Oakley,  ai^d  deposited  to  the  credit  of  Oakley,  pres- 
ident, in  the  Exchange  National  Bank  of  Montgomery. 

On  the  following  day  Lacy  called  at  the  office  of  the 
Montgomery  Bank  &  Trust  Company,  and  was  given, 
and  went  oflf  with,  the  box  containing  the  f  72,000.  This 
box  he  took  into  an  automobile  with  him,  and  was 
driven  to  his  residence,  into  which  he  went,  carrying 
the  box  with  him.  Bemaining  therein  for  about  ten  min- 
utes, he  emerged  with  the  box  and  a  suit  case,  and  was 
driven  to  the  Union  Station,  where  he  gave  the  suit  case 
to  a  negro,  and  told  him  to  check  it  at  the  parcel  room, 
and  then  got  out  of  the  car  and  went  into  the  station. 
When  he  returned,  he  was  driven  around  various  streets 
of  Montgomery,  and  finally  called  at  the  Exchange  Na- 
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tional  Bank,  where,  haying  previously  ascertained  that 
he  could  get  cash  to  the  extent  of  |18,000  on  the  deposit 
made  the  previous  day,  he  presented  Oakley's  check  for 
f  18,000,  which  was  paid  to  him  in  cash.  Dismissing  the 
automobile,  he  left  the  pine  box  in  it,  and,  in  answer  to 
the  inquiry  of  the  driver,  said  that  he  did  not  care  what 
became  of  the  box.  The  driver  threw  it  out  on  the 
ground,  it  being  empty.  Harold  testified  that  both  Oak- 
ley and  Lacy  stated  that  nothing  but  cash  would  do, 
as  the  convict  department  was  being  examined,  and  they 
wanted  to  report  cash  on  hand. 

During  the  morning  of  the  12th  of  March,  Lacy,  by  ap- 
pointment, met  Trawick,  another  clerk  of  the  convict 
department,  at  a  downtown  saloon,  and  gave  him  two 
checks^  each  signed  by  Oakley,  as  president^  one  on  the 
First  National  Bank  of  Birmingham,  and  one  on  the 
American  Trust  &  Savings  Bank,  the  two  checks  ag- 
gregating about  |117,000,  the  exact  amount  disclosed 
by  the  books  of  the  convict  department  to  be  due  the 
state.  These  checks  were  dishonored,  the  convict  de- 
partment having  f  1  to  its  credit  in  one  of  said  banks, 
and  nothing  in  the  other. 

It  was  also  shown  that  C.  B.  Brown,  one  of  the  state's 
witnesses,  delivered  to  Lacy,  to  be  turned  over  to  Oak- 
ley or  left  on  Oakley's  desk,  while  the  defendant  was 
in  the  oflOice,  a  check  for  |12,000,  signed  by  Woolfolk, 
as  cashier  of  the  First  National  Bank,  and  payable  to 
Brown;  that  this  check  was  given  for  the  purchase  of 
timber  on  lands  of  the  state  in  Elmore  county ;  that  the 
check  was  indorsed  by  Brown,  and  the  evidence  tended 
to  show  Lacy  either  deposited  this  check  or  collected 
it,  and  that  its  proceeds  were  a  part  of  the  funds  which 
he  embezzled. 
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After  dismissing  the  chaulBEeur,  Lacy  disappeared,  and 
though  every  effort  was  put  forth  by  the  state  to  dis- 
cover his  whereabouts  and  effect  his  capture,  he  remained 
at  large  until  his  voluntary  surrender  in  January,  1914, 
Lacy  was  indicted,  the  indictment  containing  a  number 
of  counts  charging,  respectively,  the  embezzlement  and 
the  larceny  of  |50,000,  was  convicted  thereunder,  and 
from  that  judgment  of  conviction  the  appeal  here  con- 
sidered is  prosecuted.  The  case  was  submitted  to  the 
jury  upon  counts  1,  2,  3,  4,  5,  7, 13,  14,  16,  21,  26,  27,  28, 
29,  and  31  of  the  indictment,  which  said  counts  the  re- 
porter will  set  out  in  full.  The  reporter  will  set  out  in 
full  the  excerpts  from  the  oral  charge  of  the  court  to 
which  the  defendant  excepted  and  the  refused  charges 
referred  to  in  the  opinion. 

The  following  are  counts  in  the  indictment  directed 
to  be  set  out:  (1)  Omitting  formal  charging  part,  Theo 
Lacy,  alias,  being  at  the  time  a  public  officer  of  the  state 
of  Alabama,  to  wit,  a  clerk  of  the  board  of  convict  in- 
spectors, the  same  being  one  of  the  officers  designated 
in  section  6485,  Code  of  Alabama,  knowingly  converted 
to  his  own  use  money  received  by  him  in  his  official  ca- 
pacity to  about  the  amount  of  $50,000,  which  had  been 
received  by  him  in  his  official  capacity  as  aforesaid. 

(2)  Theo  Lacy,  who  was  at  the  time  the  agent  of 
James  G.  Oakley,  embezzled  or  fraudulently  converted 
to  his  own  use,  or  fraudulently  secreted  with  intent  to 
convert  to  his  own  use,  money  to  about  the  amount  of 
150,000,  which  came  into  his  possession  by  virtue  of  his 
said  office  or  employment. 

(3)  Theo  Lacy,  being  at  the  time  the  bailee  or  trustee 
of  the  state  of  Alabama,  embezzled  or  fraudulently  con- 
verted to  his  own  use  money  to  about  the  amount  of 
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f  50^000,  which  had  come  into  his  possession  by  virtue  of 
snch  bailment  or  trusteeship. 

(4)  Theo  Lacy,  being  at  the  time  the  bailee  or  trus- 
tee of  the  state  of  Alabama,  did  embezzle  or  fraudulent- 
ly convert  to  his  own  use  bank  notes,  money,  checks, 
or  bills  of  exchange  of  or  about  the  amount  of  f50,000, 
and  of  that  value,  the  property  of  the  state  of  Alabama, 
which  came  into  his  possession  as  such  bailee  or  trus- 
tee. 

(5)  Theo  Lacy,  who  was  at  the  time  the  agent  or  serv- 
ant of  James  G.  Oakley,  did  embezzle  or  fraudulently 
convert  to  his  own  use,  or  fraudulently  secrete  with  the 
intent  to  convert  to  his  own  use,  bank  notes,  money, 
checks,  bills  of  exchange,  of  or  about  the  amount  of 
f50,000  and  of  that  value,  the  property  of  said  James 
G.  Oakley,  which  came  into  his  possession  by  virtue  of 
his  oflRce  or  employment. 

(7)  Theo  Lacy,  who  was  at  the  time  agent  of  the 
Montgomery  Savings  Bank,  a  corporation,  did  embez- 
zle or  fraudulently  convert  to  his  own  use,  or  fraudu- 
lently secrete  with  intent  to  convert  to  his  own  use,  bank 
notes,  money,  checks,  or  bills  of  exchange  of  or  about 
the  amount  of  $50,000,  and  of  that  value,  the  property 
of  the  said  Montgomery  Savings  Bank,  a  corporation, 
which  came  into  his  possession  by  virtue  of  his  office 
or  employment. 

(13)  Same  as  3. 

( 14 )  Same  afi  5. 
(16)  Same  as  7. 

(21)  Theo  Lacy,  being  at  the  time  the  clerk,  agent, 
or  servant  of  James  G.  Oakley,  as  president  of  the  board 
of  inspectors  of  convicts  of  the  state  of  Alabama,  did 
embezzle  or  fraudulently  convert  to  his  own  use  money 
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to  about  the  amount  of  |50,000,  which  came  into  his  pos- 
session by  virtue  of  his  office  or  employment. 

(26)  Theo  Lacy,  alias,  feloniously  took  and  carried 
away  |2,000  of  the  lawful  gold  coinage  of  the  United 
States  and  |48,000  of  the  lawful  currency  of  the  United 
States  of  the  aggregate  value  of  |50,000,  a  more  partic- 
ular description  of  which  is  to  the  grand  jury  unknown, 
the  personal  property  of  the  state  of  Alabama. 

(27)  Same  as  26,  except  that  it  is  alleged  to  be  the 
personal  property  of  the  Montgomery  Savings  Bank,  a 
corporation. 

(28)  Same  as  26,  except  that  it  is  alleged  to  be  the 
personal  property  of  the  Montgomery  Bank  &  Trust 
Company,  a  corporation. 

(29)  Same  as  26,  except  that  it  is  alleged  to  be  the 
personal  property  of  James  G.  Oakley. 

(31)  Theo  Lacy,  alias,  feloniously  took  and  carried 
away  |12,000  of  the  lawful  currency  of  the  United  States 
of  America,  a  more  particular  description  of  which  is 
to  the  grand  jury  unknown,  the  personal  property  of 
Cyrils  B.  Brown. 

The  following  are  the  excerpts  from  the  court's  oral 
charges,  to  which  exceptions  were  reserved :  Was  it  com- 
petent for  the  board  of  convict  inspectors  to  authorize 
defendant  to  go  to  the  bank  and  collect  these  checks 
for  the  purpose,  as  there  is  evidence  tending  to  show, 
avowedly  at  least,  of  paying  the  cash  over  to  the  state? 
I  think  it  was  within  the  power  of  the  board  of  convict 
inspectors ;  that  they  could  require  that  under  the  stat- 
ute which  says  that  the  clerk  may  perform  such  other 
duties  as  may  be  required  by  the  board.  I  think  it  would 
be  a  narrow  and  unreasonable  construction  of  the  law 
to  hold  that  the  president  of  the  convict  board  would 
have  to  go  in  person  and  collect  every  claim  due  the 
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state.  It  would  perhaps  be  impossibley  and,  if  he  is  al- 
lowed to  use  any  agent  for  that  purpose,  surely  it  would 
be  allowable  for  him  to  use  his  chief  clerk  of  the  board, 
and  I  think  it>  was  within  the  right  of  the  board  to  re- 
quire that  duty  of  defendant.  Now,  did  they  require  it? 
Is  the  evidence  sufficient  to  show  that  by  the  usage  of 
the  office  that  they  required  it?  Is  the  evidence  suffi- 
cient to  show  that  defendant  acted  in  that  capacity  and 
held  himself  out  as  acting  in  an  official  capacity  in  that 
direction  in  such  a  way  as  he  would  be  precluded  from 
denying  his  authority  and  his  official  capacity  as  an 
officer  of  the  state  of  Alabama?  These  are  questions 
dependent  upon  the  sufficiency  of  the  evidence.  I  have 
given  you  the  rules  of  law  as  I  understand  them  with 
regard  to  official  capacity  as  averred  in  such  counts.  If 
you  should  find  that  defendant  did  act  in  his  official 
capacity  in  getting  into  the  possession  of  this  |50,000, 
and  that  he  knowingly  converted  it  to  his  own  use,  after 
having  received  it  in  his  official  capacity,  then  he  would 
be  guilty  of  embezzlement  under  the  first  count.  If, 
from  the  evidence,  however,  you  are  not  satisfied  that  he 
was  acting  within  his  official  capacity  as  an  officer  of 
the  state  of  Alabama,  but  that  he  was  acting  in  some 
capacity  which  made  him  liable  to  the  state  for  a  proper 
use  of  those  funds  as  an  agent  of  some  sort  of  the  state, 
why  then  you  might  consider  some  of  the  other  counts  in 
the  indictment  in  that  respect.  The  seventh  count 
charged  him  in  the  relation  of  agent  of  the  Montgomery 
Savings  Bank,  thus,  for  instance,  if  you  should  find  from 
the  evidence  that  the  Montgomery  Savings  Bank  either 
expressly  or  impliedly  delivered  on  the  check  of  James 
G.  Oakley,  president  of  the  board  of  convict  inspectors, 
a  large  sum  of  money — 150,000,  I  believe  it  is  charged 
here — ^to  the  defendant,  and  if  you  believe  from  the  evi- 
dence that  that  was  delivered  to  him  on  an  implied 
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agency  or  implied  contract  that  he  would  deliver  the 
money  paid  on  this  check  to  James  Q.  Oakley,  president 
of  the  board  of  convict  inspectors,  bona  fide  and  in 
good  faith,  if  you  believe  that  the  evidence  justifies  that 
view,  then  you  must  find  from  the  evidence  that  defend- 
ant was  acting  as  the  agent  of  the  Montgomery  Savings 
Bank  for  that  purpose.  He  might  have  been  an  agent 
of  the  convict  department  to  collect  the  money  on  the 
check,  and  when  the  money  was  delivered  to  him,  if  you 
find  that  it  was  delivered  to  him  by  the  Montgomery  Sav- 
ings Bank  on  that  check,  and  on  an  implied  or  express 
agreement  that  he  should  deliver  it  to  the  convict  depart- 
ment or  to  the  treasurer  of  the  state,  it  would  be  within 
your  power  to  find  that  he  was  acting  also  as  the  agent 
of  said  bank,  and  if  while  so  acting,  and  thus  coming  into 
possession  of  the  funds,  he  fraudulently,  at  a  subsequent 
time,  however  short,  converted  them  to  his  own  use,  that 
would  be  embezzlement  in  that  capacity. 

The  following  charges  w^ere  refused  to  defendant: 
(57)  If  you  believe  from  the  evidence  that  the  grand 
jury  which  found  the  indictment  on  which  defendant  is 
here  tried  knew  at  the  time  it  found  said  indictment  a 
further  description  of  the  money  or  currency  which 
defendant  is  charged  with  taking  than  is  stated  in  counts 
26,  27,  28,  29,  and  31  of  the  indictment,  defendant  can- 
not be  convicted  under  those  counts. 

(84)  Same  as  to  the  twenty-sixth  count. 

(85)  Same  as  to  the  larceny  count. 

(48)  The  disappearance  of  this  defendant  after  the 
drawing  of  the  money  from  the  bank  is  not,  as  a  matter 
of  law,  evidence  of  guilt.  Unless  his  disappearance  was 
caused  by  a  consciousness  of  guilt,  it  may  not  be  consid- 
ered as  a  circumstance  against  him,  and  the  jury,  in  con- 
sidering this  disappearance,  may  look  to  the  fact  that  he 
returned  without  being  arrested. 
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(49)  The  fact  that  this  defendant  disappeared  after 
the  drawing  of  the  money  from  the  bank  is  not  proof  of 
any  oflFense  charged  in  this  indictment. 

(50)  The  presumption  of  innocence  of  defendant  may 
be  sufficient  to  overturn  any  inference  or  doubt  in  the 
minds  of  the  jury  as  to  whether  the  money  was  deliv- 
ered by  Lacy  to  Oakley. 

(51)  The  presumption  of  innocence  of  defendant  fol- 
low^s  him,  as  a  matter  of  evidence,  throughout  the  trial 
until  a  verdict  is  agreed  upon  by  the  jury,  and  such  pre- 
sumption of  innocence  will  be  considered  by  the  jury  in 
ascertaining  whether  the  money  was  delivered  by  de- 
fendant to  Oakley. 

(58)  If  you  believe  that  defendant,  at  the  time  he 
received  the  money  from  the  bank,  had  no  intent  to  injure 
or  defraud  the  bank,  then  you  will  find  him  not  guilty, 
and,  if  you  have  a  reasonable  doubt  of  the  fact  that  at 
the  time  he  received  the  money  he  had  the  intent  to 
embezzle  the  same  or  fraudulently  convert  the  same  to 
his  own  use,  you  must  acquit  him. 

(61)  The  court  charges  the  jury  that,  unless  the  evi- 
dence, and  the  evidence  alone,  has  satisfied  this  jury 
and  each  man  on  this  jury  that  defendant  did  not  de- 
liver to  James  G.  Oakley  the  money  mentioned  in  the 
indictment,  then  the  jury  cannot  convict  this  defendant 
of  the  larceny  or  embezzlement  of  this  money. 

(62)  Same  as  61  as  to  an  accounting  to  James  G. 
Oakley  for  the  money. 

(81)  If  you  are  not  satisfied  beyond  a  reasonable 
doubt  from  the  evidence  as  it  was  given  you  from  the 
witness  stand  that  Oakley  did  not  receive  the  |50,000 
mentioned  in  the  indictment,  or  about  that  amount,  you 
cannot  convict  defendant  of  embezzlement. 

(86)  Practically  the  same  as  81. 
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(71)  If  you  are  reasonably  doubtful  as  to  the  proof 
in  this  case  of  any  material  allegation  in  the  indictment^ 
you  must  acquit  defendant 

(88)  When  a  good  or  bad  motive  for  doing  an  act  can 
be  imputed  to  a  person  doing  the  act,  the  law  says  the 
good  motive  must  be  imputed  to  him  if  the  same  can  be 
done  from  the  evidence  reasonably  to  the  satisfaction  of 
the  jury,  and  before  the  jury  can  say  that  defendant  in 
this  case  was  guilty  they  must  be  satisfied  from  the  evi- 
dence beyond  all  reasonable  doubt  that  when  he  received 
.the  money  or  property  described  in  the  indictment  he 
intended  to  embezzle  it,  and,  if  you  have  a  reasonable 
doubt  growing  out  of  the  evidence  that  defendant  at  the 
time  intended  to  embezzle  the  same,  you  must  find  him 
not  guilty  of  the  offense  of  embezzlement. 

(89)  If  there  is  no  proof  in  this  case  that  defendant 
failed  to  deliver  to  the  rightful  person  the  money  and 
property  or  either,  alleged  in  the  indictment  to  have 
been  embezzled,  then  the  jury  must  not  guess  what  de- 
fendant did  with  said  money  and  property,  or  either. 

(A)  Before  the  jury  can  convict  defendant  under 
either  count  of  the  indictment,  they  must  believe  beyond 
a  reasonable  doubt  that  defendant  either  took  felonious- 
ly with  the  intent  to  steal,  and  carried  away  with  the 
intent  to  deprive  the  owner  of  his  or  its  property,  or  that, 
being  in  possession  of  the  money  lawfully  as  the  agent 
or  bailee  of  another,  he  knowingly  or  fraudulently  em- 
bezzled it,  and,  if  the  evidence  of  defendant's  acts  are 
consistent  with  an  honest  purpose  on  his  part  to  get 
the  money  to  the  bank  in  Birmingham,  to  meet  Oakley's 
checks  for  |117,000,  or  if  any  of  the  evidence  leaves  any 
reasonable  doubt  in  the  minds  of  the  jury  that  defendant 
acted  with  a  dishonest  purpose,  they,  under  the  law,  as 
a  duty,  must  acquit  him. 
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(B)  If  the  evidence  of  defendant's  acts  are  consistent 
with  an  honest  purpose  on  his  part  to  get  the  money 
taken  from  the  Montgomery  Bank  &  Trust  Company  to 
Birmingham,  to  there  meet  Oakley's  checks  on  the  Bir- 
mingham banky  that  was  certified  into  the  state  treasury, 
or  if  the  evidence  of  defendant's  acts  leaves  a  reasonable 
doubt  in  the  minds  of  the  jury  that  defendant  had  the 
dishonest  purpose  not  to  so  get  the  money  to  the  Bir- 
mingham bank  to  meet  the  checks,,  then  it  is  the  duty  of 
the  jury  to  acquit  defendant. 

(E)  If  the  jury  believe  from  the  evidence  that  Lacy 
took  the  money  from  the  pine  box  and  put  it  in  a  suit 
case  or  valise,  and  took  it  to  the  railroad  depot  and 
checked  it  with  the  honest  purpose  and  intent  of  having 
it  reach  the  banks  in  Birmingham  to  meet  the  checks 
signed  by  Oakley  and  payable  to  the  state  treasurer, 
then  he  cannot  be  found  guilty  of  larceny. 

(F)  There  is  no  evidence  in  this  case  tending  to  show 
that  defendant.  Lacy,  either  stole  or  embezzled  any  of 
the  moneys  of  the  convict  department  prior  to  the  time 
that  the  money  was  delivered  to  him  in  the  pine  box  at 
the  bank  of  the  Montgomery  Bank  &  Trust  Company, 

RusHTON^  Williams  &  CbbnshaW;,  and  Hill^  Hill, 
Whiting  &  Steen^  for  appellant. 

R.  C.  Brickbll,  Attorney  General,  W.  L.  Martin, 
Assistant  Attorney  General,  R.  B.  Evins^  and  Steiner, 
Crum  &  Weil,  for  the  State. 

BROWN,  J. — The  counts  of  the  indictment  on  which 
the  case  was  submitted  to  the  jury  are  substantially  in 
the  language  of  the  statute  to  which  they  are  each  refer- 
able, and  the  Code  forms  prescribed  for  the  offense  in- 
tended to  be  charged  thereby,  and,  as  has  been  repeatedly 
held,  are  sufficiently  full  and  specific,  if  the  defendant, 
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as  charged,  is  within  the  provisions  of  the  statute. — 
Davis  V.  State,  141  Ala.  84,  37  South.  454,  109  Am.  St 
Rep.  19 ;  Johnson  v.  State,  152  Ala.  46,  44  South.  670 ; 
Coleman  v.  State,  150  Ala.  64;  43  South.  715;  Monroe 
V,  State,  111  Ala.  22,  20  South.  634;  Wall  v.  State,  2  Ala. 
App.  157,  56  South.  57;  Oleason  v.  State,  6  Ala;  App.  49, 
60  South.  518 ;  frai/lor  i?.  State,  100  Ala.  142,  14  South. 
634;  Jordan  v.  State,  5  Ala,  App.  229,  59  South.  710; 
Brannon  v.  State,  191  Ala.  29,  67  South.  1007;  Bush  v. 
State,  12  Ala.  App.  260,  67  South.  847.  There  is  no 
vitiating  uncertainty  introduced  into  count  4  by  the 
averment  that  the  property  embezzled  or  converted  by 
the  defendant  was  "of  or  about  the  amount  of  f 50,000, 
and  of  that  value."— PAe/ps  v.  People,  72  N.  Y.  334.  The 
only  possible  construction  that  can  be  placed  on  this  lan- 
guage is  that  the  bank  notes,  money,  checks,  or  bills  of 
exchange  were  of  about  the  amount  of  $50,000  and  of 
about  the  value  of  f50,000,  and  thereby  making  it  certain 
to  a  common  intent  that  the  property  embezzled  was 
of  greater  value  than  f25,  and  the  offense  a  felony. — 
Thompson  t\  State,  48  Ala.  165 ;  Lj/on  v.  State,  61  Ala. 
224.  Furthermore,  the  statute  authorized  the  property 
to  be  described  in  "general  terms,"  and.  the  language 
adopted  by  the  pleader  is  expressly  authorized  by  the 
statute,  and  is  suflFicient.— Code  1907,  §  6843;  Walker  v. 
State,  117  Ala.  42,  23  South.  149;  Oleason  v.  State, 
supra;  Noble  i\  State,  59  Ala.  73;  Mayo  r.  State,  30  Ala. 
32. 

Count  12,  referre<i  to  in  argument  of  counsel  for  ap- 
pellant, was  charged  out  of  the  case  by  the  trial  court, 
and  will  not  be  treated,  as  no  possible  prejudice  could 
have  resulted  to  the  defendant  from  the  rulings  on  the 
demurrer  to  that  count. 

The  criticism  of  counsel  for  appellant  that  counts  1, 
2,  3,  and  4  "fail  to  aver  that  the  money  which  defendant 
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embezzled  was  in  his  possession  by  virtue  of  his  office  or 
employment  at  the  time  of  the  alleged  embezzlement" 
cannot  be  sustained,  and  is  fully  answered  by  our  own 
case  of  Oleaaon  v.  State,  supra,  where  this  identical  ques- 
tion is  held  against  appellant's  contention.  The  court, 
speaking  by  Walker,  P.  J.,  said  : 

"We  think  that  an  averment  to  the  effect  that  the 
defendant,  being  at  the  time  the  agent  or  clerk  of  an- 
other, did  embezzle  or  fraudulently  convert  described 
personal  property  of  his  principal  which  had  come  into 
his  possession  as  such  agent  or  clerk,  sufficiently  shows 
that  his  relation  to  the  property  mentioned  was  such 
as  to  make  it  the  subject  of  the  offense  created  by  the 
statute.  The  statement  conveys  the  idea  of  possession 
or  custody  which  was  lawful  and  within  the  authority 
conferred  by  the  agency  alleged,  so  as  to  make  the  de- 
fendant's holding  of  the  property  one  in  trust  for  the  use 
or  l)onefit  of  his  principal.  This  amounts  to  the  same 
thing  as  saying  in  the  language  of  the  statute  that  the 
defendant's  possession  was  by  ^virtue  of  his  office  or 
emplojnnent.' " 

It  is  urged  as  an  objection  against  some  of  the  counts 
charging  embezzlement  that  they  aver  that  the  defend- 
ant "embezzled  or  fraudulently  converted  to  his  owti  use 
or  the. use  of  another"  the  property  of  his  principal, 
without  averring  the  name  of  the  third  person  designated 
as  "another."  The  clear  import  of  this  averment  is  that 
the  defendant  was  guilty  of  a  fraudulent  breach  of  the 
trust  that  had  come  into  his  possession  by  virtue  of  the 
fiduciary  relation,  and  a  wrongful  and  fraudulent  as- 
sumption of  dominion  over  it  in  total  disregard  and 
denial  of  the  rights  of  the  true  owner  ( Wall  i\  State, 
2  Ala.  App.  164,  56  South.  57;  Bmitwell  v.  Parker,  124 
Ala.  342,  27  South.  309;  15  Cyc.  521g),  and  it  is  wholly 
unimportant  as  to  whether  the  defendant  was  the  recipi- 
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ent  of  the  benefits  of  the  crime,  or  whether  a  third  person 
reaped  the  benefits  thereof.  For  this  reason,  it  was  not 
necessary  for  the  indictment  to  aver  the  name  of  such 
third  person. 

The  averment  in  the  first  count  of  the  indictment  that 
the  defendant  at  the  time  of  the  commission  of  the 
offense  charged  was  "a  public  officer  of  the  state  of 
Alabama,  to-wit,  a  clerk  of  the  board  of  inspectors  of 
convicts,  the  same  being  one  of  the  officers  designated  in 
section  6485  of  the  Code  of  Alabama,"  and  that  he 
converted  to  his  own  use  money  received  by  him  "in  his 
official  capacity,"  presents  one  of  the  serious  questions 
in  the  case.  The  courts  of  the  state  take  judicial  notice 
of  the  public  officers  of  the  state,  and  the  source  from 
which  they  derive  their  authority,  and,  if  these  aver- 
ments are  inconsistent  with  the  provisions  of  the  stat- 
ute, they  are  negatived  thereby,  and  must  necessarily 
faW,— United  States  v.  Smith,  124  U.  S.  531,  8  Sup.  Ct. 
595,  31  L.  Ed.  534 ;  Cary  v.  State,  76  Ala.  778 ;  Beggs  v. 
State,  55  Ala.  108.  The  Supreme  Court  of  this  state  has 
not  laid  down  any  general  rule  to  govern  in  determining 
what  is  required  to  constitute  a  state  officer,  or  a  person 
an  officer  of  the  state.  Its  holdings  in  this  respect  are 
that,  where  one  derives  his  authority  directly  from  the 
state  by  legislative  enactment,  and  the  duties  imposed 
by  the  enactment  are  of  a  public  character,  and  the  terms 
and  compensation  are  definitely  fixed,  such  person  is 
an  officer  of  the  state. — State,  ex  rel.  Robertson  v. 
McOough,  118  Ala.  164,  24  South.  395.  "Every  public 
officer,  judicial,  ministerial,  or  executive,  deriving  place 
and  authority  from  the  Constitution  or  laws,  is  an  officer 
of  this  State." — State,  ex  rel.  Winter  v.  Sayre,  118  Ala, 
31,  24  South.  89. 

That  an  office  created  by  legislative  enactment,  which 
concerns  the  general  public  as  touching  the  administra- 
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tion  of  public  justice,  although  exercised  within  defined 
territorial  limits,  is  an  office  of  profit  under  and  within 
the  meaning  of  the  Constitution,  prohibiting  one  from 
holding  an  office,  unless  elected  thereto  by  the  i)eople, 
created  by  the  Legislature  of  which  such  person  is  a 
member,  was  the  holding  in  Montgomery  v.  State,  ex 
reh,  etc.,  107  Ala.  372,  18  South.  157,  and  in  one  of  our 
recent  cases  it  was  held  that  the  "deputy  harbor  master'* 
selected  as  prescribed,  and  by  authority  of  chapter  114 
of  the  Code  of  1907,  regulating  nayigation,  to  whom  the 
state,  in  the  exercise  of  its  police  power,  had  granted 
authority  to  carry  into  effect  its  policy  in  the  protection 
of  navigation,  whose  duties  are  defined  by  the  statute, 
and  who  was  required  to  give  a  bond  for  their  faithful 
performance,  receiving  fees  or  emoluments  for  services 
rendered,  is  an  officer  of  the  state. — American  Bonding 
Co,  V.  New  York  d  Mexican  Whiting  Co.,  11  Ala.  App. 
578,  66  South.  847.  "A  public  office  is  the  right,  author- 
ity, and  duty,  created  and  conferred  by  law,  by  which 
for  a  given  period,  either  fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power,  an  individual  is  invested 
with  some  portion  of  the  sovereign  functions  of  the  gov- 
ernment, to  be  exercised  by  him  for  the  benefit  of  the 
public,  and  the  individual  so  invested  is  a  public  officer." 
— Mechem  on  Public  Officers,  §  1. 

"An  ofBce  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duties  of  the  office  is  an 
officer.  ♦  ♦  ♦  Although  an  office  is  an  employment, 
it  does  not  follow  that  every  employment  is  an  office. 
A  man  may  certainly  be  employed  under  a  contract, 
express  or  implied,  to  do  an  act,  or  to  perform  a  service, 
without  becoming  an  officer.  But,  if  the  duty  be  a  con- 
tinuing one,  which  is  defined  by  rule  prescribed  by  the 
government,  and  not  by  contract,  which  an  individual  is 
appointed  by  the  government  to  perform,  who  enters 
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upon  the  duties  appertaining  to  his  status,  without  any 
contract  defining  them,  it  seems  very  difficult  to  distin- 
guish such  a  charge  or  employment  from  an  office,  or 
the  person  who  performs  the  duty  from  an  officer." — 
Public  Officers,  by  Throop  (section  3),  quoting  from 
United  States  v.  Maurice^  2  Brock.  96  Fed.  Cas.  No. 
15,747,  per  Marshall,  C.  J. ;  Shelly  v.  Alcorn,  36  Miss. 
273,  72  Am.  Dec.  169;  Bunn  v.  People,  45  111.  397; 
Mechem  on  Public  Officers,  §  2;  Michdel  v.  State,  ex  rel., 
etc,,  163  Ala.  425,  433,  50  South.  929. 

"A  government  office  is  different  from  a  government 
contract.  The  latter,  from  its  nature,  is  necessarily  lim- 
ited in  its  duration  and  specific  in  its  objects.  The  terms 
agreed  upon  define  the  rights  and  obligations  of  both 
parties,  and  neither  may  depart  from  them  without  the 
assent  of  the  other." — United  States  v.  Hartwell,  73  U.  S. 
385,  402, 18  L.  Ed.  830. 

The  power  to  subject  an  individual  to  involuntary 
servitude  as  a  punishment  for  crime  is  an  attribute  of 
sovereignty  that  can  only  be  constitutionally  exercised 
by  the  state  or  under  its  express  authority. — Const.  1901, 
§  32,  The  convict  department  belongs  to  the  executive 
division  of  the  government,  and  is  an  agency  of  the  sU^te 
designed  to  aid  in  the  administration  of  public  justice 
in  affording  adequate  and  just  means  for  punishing 
criminals. — E.r  parte  Mayor,  etc.,  of  Birmingham,  116 
Ala.  186,  22  South.  454.  This  department  consists,  not 
<mly  of  the  three  inspectors  appointed  by  the  Governor, 
but  of  these  and  the  subordinate  officers  provided  for 
by  the  statutes  creating  the  department.  The  three  clerks 
of  this  department  are  appointed  by  the  president  of  the 
board,  who  is  the  head  of  that  department,  by  and  with 
the  approval  of  the  Governor. — Code,  §  6485.  And  it  is 
made  the  duty  of  these  three  clerks,  under  the  direction 
of  the  president  of  the  board  of  inspectors,  to  keep  the 
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books  and  records  pertaining  to  state  and  county  con- 
victs, and  to  perform  "suet  other  duties  as  mav  be  re- 
quired by  the  board."  Section  6498  prescribes  of  what 
the  records  shall  consist  and  what  they  shall  contain. 
By  section  6508  all  of  such  officers,  which  includes  the 
three  clerks,  are  required  to  take  a  prescribed  official 
oath,  and  in  section  6509,  fixing  salaries  of  officers,  one 
of  the  clerks  is  designated  as  "chief  clerk  of  the  board," 
and  the  others  as  "associate  clerks,"  and  their  salaries 
are  fixed,  and  provision  made  for  payment  thereof,  along 
with  the  salaries  of  the  three  inspectors,  out  of  the 
earnings  of  the  convicts  and  from  "incomes,  rents,  and 
profits  of  land  or  property  pertaining  to  the  convict 
system."  The  duties  of  these  clerks  are  prescribed  by 
law,  and  are  continuing  duties,  regardless  of  changes  in 
the  personnel  of  the  staff.  We  entertain  the  opinion, 
and  therefore  hold  that  the  clerks  of  the  convict  depart- 
ment w^ere  in  the  sense  used  in  the  indictment  officers 
of  the  state,  and,  if  funds  from  that  department  belong- 
ing to  the  state  came  into  the  hands  of  the  defendant  by 
virtue  of  his  office  as  a  clerk  of  the  board  of  inspectors 
of  convicts,  and  he  fraudulently  converted  them  to  his 
own  use,  as  charged  in  the  first  count  of  the  indictment, 
he  is  guilty  of  the  offense  of  embezzlement  as  denounced 
by  section  6838  of  the  Code,  as  amended  by  an  act  ap- 
proved November  23,  1907  (Acts.  1907,  p.  162).— 
Vaughn  v.  English,  8  Cal.  39 ;  United  States  v,  Hartvyell, 
6  Wall.  (73  U.  8.)  358,  402,  18  L.  Ed.  830;  Miller  v. 
Ijems,  4  N.  Y.  554 ;  Gibhs  v.  Morgan,  39  N.  J.  Eq.  126 ; 
State,  ex  reh,  etc,  v.  Clarke  66  N.  C.  59,  8  Am.  Rep.  488; 
People  V.  Bledsoe,  68  N.  C.  457 ;  Bradford  v.  Justice  of 
Inferior  Court,  33  Ga.  332. 

It  is  insisted  that  the  matter  of  handling  the  funds 
of  the  convict  department,  in  view  of  the  provisions  of 
the  statute  requiring  all  accounts  to  be  paid  to  the  presi- 
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(lent  of  the  board,  and  requiring  him  to  make  quarterly 
settlement,  is  a  personal  trust  committed  to  the  presi- 
dent which  he  must  perform  in  person.  The  general 
rule  of  law  is  that,  when  duties  of  a  judicial  nature,  such 
as  involve  the  exercise  of  judgment  or  discretion,  are 
conferred  upon  a  public  officer,  the  right  to  perform 
such  duties  cannot  be  delegated  to  another,  in  the  ab- 
sence of  an  express  grant  of  authority. — Mechem  on  Pub- 
lic Officers,  §  566 ;  36  Cyc.  859.  But  mechanical  or  min- 
isterial duties  may  be  delegated  to  deputies,  clerks,  or 
assistants. — Mechem  on  Public  Officers,  §  568;  36  Cyc 
859;  Throop  on  Public  Officers,  §§  569,  570.  Where  the 
law  provides  a  clerical  force  to  perform  the  ministerial 
duties  of  a  department,  prescribing  their  duties  in  gen- 
eral terms,  as  in  the  case  of  the  convict  department,  any 
duty  of  a  ministerial  or  mechanical  nature,  such  as  re^ 
ceiving,  counting,  paying  into  the  proper  channels,  and 
keeping  a  record  of  the  funds  of  the  department,  in  the 
absence  of  an  express  provision  prohibiting  it,  is  within 
the  range  of  the  authority  of  the  clerical  force. 

The  law  clearly  contemplates  that  money  belonging 
to  the  state  will  be  brought  into  the  state  treasury 
through  the  convict  department,  and  while  it  requires 
all  moneys  due  the  department  to  be  paid  to  the  presi- 
dent of  the  board  of  inspectors,  and  requires  him  to  make 
quarterly  settlement  with  the  state  auditor,  it  clearly 
contemplates  that  a  complete  record  and  strict  account 
of  all  such  funds  shall  be  kept  by  the  clerical  force  in 
the  office  of  the  president,  and  to  that  end  necessitates 
counting  and  handling  of  cash  by  that  force  under  the 
supervision  and  "direction"  of  the  president. — Code,  §§ 
6480,  6485,  6498-6500.  The  question,  therefore,  as  to 
whether  the  funds  alleged  to  have  been  embezzled  by  the 
defendant  came  into  his  hands  by  virtue  of  his  office, 
was  a  matter  of  evidence. 
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The  statute  authorizes  the  president  of  the  board  of 
inspectors,  with  the  approval  of  the  Governor,  to  ap- 
point "three  clerks,"  and  in  section  6509  these  clerks  are 
designated  as  "chief  clerk  of  the  board"  and  "associate 
clerks,"  It  was  therefore  permissible  to  allege  in  the 
indictment,  under  videlicet,  the  title  or  designation  of 
the  officer  as  "a  clerk  of  the  board  of  inspectors  of  con- 
victs, the  same  being  one  of  the  offices  designated  in 
section  6485  of  the  Code  of  Alabama,"  and  under  this 
averment  proof  that  the  office  held  by  the  defendant 
was  designated  either  as  "chief  clerk  of  the  board"  or  as 
"associate  clerk"  was  admissible  and  within  the  issues. 
— McDade  v.  Stdte,  20  Ala.  81 ;  McCain's  Criminal  Law, 
§  656a. 

It  is  a  truism  that  public  office  is  a  public  trust,  and 
an  agency  of  the  government  to  conserve  the  public  in- 
terest.—6  Words  and  Phrases,  4922,  4933;  Ex  parte 
Yale,  24  Cal.  241,  244,  85  Am.  Dec.  62 ;  People  v.  Duaiie, 
121  N.  Y.  367,  24  N.  B.  845. 

Any  fund  or  property  belonging  to  the  state  coming 
into  the  hands  of  a  public  officer  of  the  state  by  virtue 
of  his  office  ipso  facto  constitutes  such  officer  a  trustee 
for  the  &taXe.—Wolffe  v.  State,  79  Ala.  206,  58  Am.  Rep. 
590.  And  if  the  fund  or  property  was  received  by  such 
officer  to  be  held  by  him  for  a  specified  purpose  or  to  be 
delivered  to  another  officer  of  the  state,  for  the  use  of 
the  state,  although  the  officer  had  no  right  to  receive  it, 
such  officer  would  be  a  bailee  of  the  state  and  liable  as 
such. — Lang  v.  State,  97  Ala.  41, 12  South.  183 ;  Schouler 
on  Bailments,  §§  2-4;  Comp8(m  v.  State,  102  Ark.  213, 
143  S.  W.  897,  903 ;  Stcyrms  v.  State,  81  Ark.  25,  98  S.  W. 
678;  C7.  ^Sf.  v.  Thomas,  15  Wall.  (82  U.  S.)  344,  21  L.  Ed. 
89;  York  County  v.  Watson,  15  S.  C.  1,  40  Am.  Rep. 
678;  Commomcealth  v.  Chatham,  50  Pa.  181,  88  Am.  Dec. 
539. 
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Proof  that  the  person  named  in  the  indictment  as 
owner  of  the  property  had  only  a  special  property  or 
interest  in  the  thing  is  all  that  was  necessary.  It  is  not 
essential  that  the  person  named  in  an  indictment  for 
larceny  or  embezzlement  as  owner  should  be  one  holding 
the  legal  title  or  general  ownership,  it  is  enough  that 
such  person  have  a  special  property  or  interest  in  the 
th\ug,— Fowler  v.  State,  100  Ala.  96, 14  S^uth.  860;  Rol- 
tins  V.  State,  98  Ala.  79,  13  South.  280 ;  Butler  v.  State, 
91  Ala.  87,  9  South.  191.  The  New  York  court  thus 
announces  the  law  on  this  subject :  "It  is  not  necessary 
that  the  indictment  should  name  the  person  as  owner, 
and  him  only,  who  has  the  general  ownership  of  the 
property,  a  title  absolute,  which  he  can  maintain  against 
the  ♦  •  *  world.  It  is  enough  if  any  one  be  named 
who  has  a  special  property  in  the  thing  stolen.  A  spe- 
cial property  is  a  qualified  or  limited  right  such  as  a 
bailee  of  it  has;  and  a  bailee  of  property  is  one  to  whom 
the  thing  has  been  delivered,  to  be  held  according  to  the 
purpose  or  object  of  the  delivery,  and  to  be  returned  to 
the  bailor,  or  delivered  over  to  some  other,  when  that 
object  has  been  accomplished,  or  for  the  purpose  of  ac- 
complishing it;  and  the  obligation  of  the  bailee  may  arise 
by  implied  contract,  as  well  as  express  agreement.  Thus 
a  finder  of  a  lost  chattel  or  chose  in  action  may  become  a 
bailee  of  it  by  the  act  of  finding  and  keeping  it  in  cus- 
tody. And  so,  too,  is  the  recipient  of  a  chattel  or  chose 
in  action,  either  directly  from  the  hands  of  the  absolute 
owner,  or  through  the  intervention  of  a  private  agency 
such  as  a  manager,  or  a  public  agency  such  as  a  common 
carrier  of  the  government  mails.  Hence  this  character 
of  bailee,  with  this  special  property  in  the  thing,  may 
arise  without  any  express  agreement  to  receive  and  to 
hold  for  a  particular  purpose.  It  may  arise  from  the 
bare  fact  of  the  thing  coming  into  the  actual  possession 
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and  control  of  a  person  fortuitously,  or  by  mistake  as 
to  the  duty  or  ability  of  the  recipient  to  effect  the  pur- 
pose contemplated  by  the  absolute  owner;  and  I  see  no 
reason  why  a  person  who  is  the  incumbent  of  a  public 
office  may  not  become  in  his  official  capacity  such  bailee, 
and  may  not  properly  deliver  the  thing  in  his  possession 
to  his  successor  in  office,  charged  with  that  continuing 
duty  as  to  it  which  will  confer  on  him  a  special  interest 
in  it.  For  instance,  suppose  that  in  the  course  of  inter- 
change of  printed  public  statutes  and  other  books  be- 
tween the  states  a  package  from  Maine,  meant  for  the 
state  library  of  this  state,  or  for  another  state,  addressed 
to  the  secretary  of  state,  should  reach  Albany  at  the 
close  of  the  last  dav  of  his  term  of  office,  and  should  be 
left  at  his  official  rooms  in  the  state  hall  from  the  ex- 
press company's  delivery  wagon ;  can  it  be  said  that  he  is 
not  under  a  duty  to  the  real  owner,  whoever  it  may  be, 
to  care  for  it  through  the  day,  and  that  his  successor 
would  not,  on  the  next  day,  receiving  it  with  the  other 
property  in  those  rooms,  be  subject  to  the  same  duty? 
The  duty  thus  put  upon  them  in  turn  would  give  them 
in  turn  a  special  right  and  ownership  in  the  property, 
which  could  be  defended  against  all  but  the  absolute 
owner.  The  statute  law  might  not  impose  upon  the 
secretary  of  state  any  duty  to  this  state  in  relation  to  the 
parcel ;  but  having,  by  reason  of  his  official  position,  had 
it  committed  to  him,  he  is  subjected  to  a  duty  to  use 
ordinary  care  in  the  preservation  of  it  from  loss  or  vio- 
lence. If  it  be  granted  that  he  does  not  receive  it  in  his 
official  capacity,  for  the  reason  that  the  law  does  not 
make  it  a  duty  of  his  office  so  to  do,  let  us  then  add  to 
the  facts  supposed  that  it  has  been  the  course  of  his  office 
to  take  in  such  packages  and  deliver  them  to  the  proper 
department,  or  to  return  them  if  missent,  does  he  not 
then  owe  a  dutv  of  ordinary  care  until  one  or  the  other 
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of  these  objects  has  been  reached?  If  it  be  said  that,  in 
addition  to  the  absence  of  law  imposing  such  official 
duty,  it  does  not  appear  that,  in  fact,  the  package  came 
to  his  hands  or  his  notice,  does  not  the  fact  that  he  has 
permitted  deputies,  clerks,  and  servants,  appointed  or 
continued  by  him,  and  removable  by  him  at  his  pleasure, 
to  receive  such  packages  and  forward  or  return  them  in 
orderly  course,  put  upon  him  as  an  individual  the  duty 
of  ordinary  care  when  one  comes  to  his  office  rooms  in 
the  regular  course  of  business.  We  think  that  there  can 
be  but  an  affirmative  answer  to  these  queries.  And  then 
it  follows  that  there  was  in  the  public  officers  into  whose 
possession  this  draft  came  by  being  put  into  the  custody 
of  one  of  their  servants  or  clerks,  for  the  purpose  of  being 
converted  into  money  for  deposit  in  the  state  treasury, 
a  duty  to  the  county  of  Niagara  and  to  its  treasurer,  to 
see  that  that  purpose  was  accomplished,  or  the  draft 
sent  back  with  notice  that  that  mode  of  receiving  pay- 
ment of  state  taxes  would  no  longer  be  kept  up.  ♦  ♦  ♦ 
There  being  a  duty,  there  was  a  special  property  in  the 
draft  accompanying  that  duty,  so  that  there  was  a  proper 
averment  in  some  count  of  the  indictment  of  an  owner 
of  the  property.  The  special  interest  acquired  by  the 
public  agents  of  the  state  was  the  interest  of  the  state. 
•  •  ♦  It  is  held  in  People  v.  McDonaldy  43  N.  Y.  61, 
that  if  money  or  property  is  delivered  by  the  owner  to  a 
person  for  mere  custody  or  charge,  or  for  some  specific 
purpose,  the  legal  possession  remains  in  the  owner,  and 
a  criminal  conversion  of  it  by  the  custodian  is  larceny. 
It  is  clear  that  the  plaintiff  in  error  had  the  draft  for 
the  special  purpose  of  making  the  proper  entries  on 
account  of  it  in  the  books  of  the  state  treasurer,  and  of 
putting  it  into  the  state  deposit  bank  later  in  the  day, 
and  that  all  the  interest  he  had  in  it  until  that  special 
purpose  could  be  accomplished  was  the  mere  charge  or 
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custody  of  it.  He  had  no  more  than  this,  for  that  pur- 
pose could  be  changed  by  the  state  treasurer,  and  that 
custody  interrupted  at  any  moment" — Phelps  v.  People, 
72  N.  Y.  334. 

In  drawing  the  indictment  in  this  case,  the  practice 
approved  by  the  Supreme  Court  seems  to  have  been  tol- 
lowed,— Rollins  v.  State,  98  Ala.  79, 13  South.  280 ;  But- 
ler  V.  State,  91  Ala,  87,  9  South.  191 ;  Hornshy  v.  State, 
94  Ala.  55, 10  South.  522. 

There  was  no  impropriety  in  allowing  the  witness  Sei- 
bels  to  testify,  in  substance,  that  there  was  no  evidence 
before  the  grand  jury  that  returned  the  indictment 
showing  a  more  particular  description  of  the  money  al- 
leged to  have  been  stolen. — Code,  §  7298;  Burton  v. 
State,  115  Ala.  1,  22  South.  585 ;  Blackman  v.  Stated  98 
Ala.  77,  13  South.  316.  The  purpose  of  this  evidence 
was  not  to  impeach  the  testimony  of  Harold,  but  to 
sustain  the  averments  of  the  larceny  counts  in  the  face 
of  Harold's  testimony  tending  to  show  that  there  was 
some  evidence  before  the  grand  jury  from  which  they 
might  have  found  a  more  particuar  description.  After 
the  witness  Seibels  had  testified  that  there  was  evidence 
that  the  money  consisted  of  gold  coin  amounting  to 
12,000  and  currency  to  the  amount  of  f 48,000,  he  was 
asked  the  following  question :  "Wasn't  there  evidence 
before  the  grand  jury  as  to  the  kind  of  money  it  was?" 
This  question  merely  called  for  a  repetition  of  the  previ- 
ous statement  of  the  witness,  and  the  court  was  correct 
in  sustaining  the  objection  to  it.  The  testimony  of  this 
witness  shows,  and  as  for  the  matter  there  was  no  con- 
flict in  the  evidence  of  the  point,  that  Harold  testified 
before  the  grand  jury,  and  the  defendant  was  not  preju- 
diced by  the  ruling  of  the  court  sustaining  the  objection 
to  the  question  to  Seibels  calling  for  this  fact. 
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The  testimony  of  the  witness  Trawick  tending  to  show 
the  general  course  of  conducting  the  business  of  the  con- 
vict department  as  carried  on  in  the  office  of  the  presi- 
dent of  the  board,  and  the  duties  usually  performed  by 
the  defendant,  was  clearly  competent  on  the  issue  as  to 
whether  the  money,  the  subject  of  the  alleged  crime,  came 
into  defendant's  possession  by  virtue  of  his  office. — 
Jones  on  Evidence,  356,  358;  Robinson  v,  Greene,  148 
Ala.  434,  43  South.  797;  31  Cyc.  1650.  There  was  no 
error  in  allowing  the  books  kept  in  the  convict  depart- 
ment to  be  received  in  evidence,  or  in  admitting  the  testi- 
money  of  Trawick  that  certain  checks  found  in  defend- 
ant's desk  were  not  entered  on  the  register. — Christian 
V.  Coleman^  125  Ala.  171,  27  South.  786;  Stevenson  v. 
Moody y  85  Ala.  33,  4  South.  595 ;  Lang  v.  State,  97  Ala. 
41,  12  South.  183. 

Any  emotion  or  feeling  of  surprise  on  the  part  of  the 
examiner  of  public  accounts  resulting  from  defendant's 
conduct  was  not  admissible  evidence  on  any  theory,  and 
the  court  properly  sustained  the  objection  of  the  solicitor 
to  questions  calling  for  this  evidence. 

"Human  emotions  and  human  passions  are  not  in 
themselves  physical  entities,  susceptible  of  proof,  as 
such.— T// on? f on  v.  State,  113  Ala.  Ala.  47,  21  South. 
356,  59  Am.  St.  Kep.  97;  Carney  v.  State,  79  Ala.  14. 

The  letter  signed  by  Oakley  and  addrei^sed  to  the 
defendant  was  relevant  and  admissible  on  the  question 
of  the  defendant's  authority  to  receive,  handle,  and  de- 
posit the  funds  of  the  department.  It  was  also  relevant  as 
showing  the  intimate  relation  between  the  defendant  and 
Oakley,  and  in  support  of  the  state's  theory  that  a  con- 
spiracy to  convert  the  funds  of  the  department  existed 
between  defendant  and  Oakley,  which,  if  true,  destroyed 
defendant's  theory  that  a  delivery  of  the  funds  alleged 
to  have  been  converted  bv  defendant  to  Oaklev  would 
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relieve  defendant  from  liability.  On  this  issue  in  the 
ease  any  irregularity  in  the  conduct  of  the  office,  or  any- 
thing done  therein  out  of  the  usual  course  of  business 
tending  to  shed  light  on  or  disclose  the  fraudulent  pur- 
poses or  motives  of  either  Oakley  or  the  defendant,  was 
properly  admitted  as  evidence  in  the  case.  Although 
the  evidence  must  be  satisfactory  and  convincing  to  the 
exclusion  of  every  reasonable  doubt  of  guilt,  it  need 
not  be  direct  in  character,  but  may  consist  of  circum- 
stantial or  presumptive  evidence  from  which  the  fraudu- 
lent and  criminal  intent  may  be  inferred. — Jones  on 
Evidence,  §§  13,  192;  20  Cyc.  115  (c). 

The  evidence  clearly  afforded  an  inference  that  the 
defendant  fraudulently  converted  the  money  to  his  own 
use,  and  that  he  had  never  restored  it  to  the  treasury  or 
other  legal  custodian;  and  there  was  evidence  tending 
to  show  that  the  president  of  the  board  had  guilty  con- 
nection with  the  conversion  and  embezzlement  by  Lacy. 
The  argument  of  the  solicitor  objected  to  was  not  the 
statement  of  a  fact  outside  of  the  range  of  the  evidence, 
and  the  legitimate  inferences  afforded  by  the  evidence. 
The  language  used  appears  to  have  been  uttered  as  an 
inference,  and  we  cannot  say  that  it  was  wholly  unsup- 
ported by  the  evidence  and  should  have  been  excluded. 
The  assertion  that  "his  counsel  know  he  is  guilty"  can- 
not be  construed  to  mean  that  they  possessed  such  knowl- 
edge outside  of  the  evidence  in  the  case.  Manifestly,  the 
purport  of  this  assertion  was  that  the  evidence  was  so 
plain  that  those  who  had  heard  the  evidence  given  during 
the  trial  must  be  convinced  of  defendant's  guilt.  There 
was  no  error  in  overruling  the  objection  of  the  defendant 
to  this  argument. — Hohbs  v.  State,  74  Ala.  39 ;  Lwngham 
V.  State,  12  Ala.  App.  461,  68  South.  504. 

The  principles  above  stated,  in  discussing  the  suffi- 
ciency of  the  first  count  of  the  indictment,  justified  the 
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instructions  given  the  jury  in  the  oral  charge  of  the 
court,  and,  when  the  portions  of  the  charge  excepted  to 
are  considered  in  the  connection  they  sustain  to  the 
charge  as  a  whole,  no  error  is  shown. — Winter  v.  State, 
132  Ala.  32,  31  South.  717. 

All  drafts  and  checks  coming  into  the  hands  of  James 
G.  Oakley,  as  president  of  the  board  of  inspectors  of 
convicts,  by  virtue  of  his  office,  and  payable  to  him  as 
such  president,  were  the  property  of  the  state,  and  a 
general  deposit  of  these  checks  and  drafts  in  bank,  by 
Oakley  to  his  credit,  thus  authorizing  the  bank  to  col- 
lect them  and  mingle  the  proceeds  thereof  with  the  funds 
of  the  bank,  was  a  conversion  of  this  property  of  the 
BtSite.— Alston  v.  State,  92  Ala.  124,  9  South.  732,  13 
L.  R.  A.  659.  The  funds  represented  by  these  checks  and 
drafts  were  trust  money  in  the  hands  of  Oakley,  and 
these  checks  and  drafts  bore  on  their  faces  evidence  that 
they  represented  a  trust  fund,  which  Oakley  held  as 
trustee  of  the  state,  and  when  the  bank,  with  notice  of 
this  fact,  accepted  a  general  deposit  of  them,  entering  the 
proceeds  to  the  credit  of  Oakley,  the  bank  became  a 
trustee,  in  invitum  with  him  and  liable  to  account  to  the 
state  for  the  identical  property  received  from  Oakley. — 
Wolffe  V.  State,  79  Ala.  201,  58  Am.  Rep.  590.  The 
bank  had  the  right  to  discharge  this  liability,  and  could 
only  do  this  by  restoring  to  the  state  treasury  the  identi- 
cal property  so  converted  by  it,  or  its  equivalent 
in  cash  (Const.  1901,  §  100),  and,  if  the  Montgomery 
Savings  Bank  turned  over  to  the  defendant  such  prop- 
erty or  its  legal  equivalent  in  value  to  be  paid  into  the 
state  treasury  for  it,  the  defendant  was  pro  hac  vice  the 
agent  of  the  bank,  and  if  after  he  received  the  funds 
for  that  purpose  he  fraudulently  converted  them  to  his 
own  usiB,  he  would  be  guilty  of  embezzlement,  and  this 
notwithstanding  he  may  have  accepted  the  money  with 
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the  criminal  intent. — Barr  v.  State,  10  Ala,  App.  Ill, 
65  South.  197.  And  if  he  took  the  property  with  a  fel- 
onious intent  and  carried  it  away,  he  would  be  guilty 
of  larceny. 

As  heretofore  stated,  as  to  whether  the  defendant  had 
official  authority  to  receive  the  money  from  the  bank 
was  one  of  fact  for  the  jury,  and,  as  we  have  shown, 
this  averment  and  such  finding  is  not  inconsistent  with 
or  negatived  by  any  of  the  provisions  of  the  statute  reg- 
ulating his  official  duties.  If  he  did  not  have  authority, 
as  an  officer  of  the  state,  to  receive  the  funds,  but,  acting 
under  the  instructions  of  his  superior,  as  the  jury  had  a 
right  to  find  from  the  evidence,  he  went  to  the  bank  and 
took  therefrom  money  deposited  in  the  name  of  Oakley 
to  be  carried  and  deposited  in  the  state  treasury,  he 
was  for  that  purpose  an  agent  or  servant  of  Oakley,  as 
president  of  the  board  of  convict  inspectors.  On  the 
other  hand,  if  the  defendant  accepted  from  Brown  the 
check  payable  to  and  indorsed  by  Brown  for  the  purpose 
of  collecting  it  and  paying  the  proceeds  into  the  state 
treasury,  or  if  the  check  was  left  on  defendant's  desk  to 
be  delivered  to  Oakley,  and  the  defendant  collected  the 
check  and  fraudulently  converted  the  proceeds  to  his 
own  use,  and  at  the  time  he  assumed  dominion  over  the 
check  he  entertained  the  criminal  intent  to  appropriate 
the  proceeds  thereof  to  his  own  use,  he  would  be  guilty 
of  larceny.— yerfterflr  v.  State,  137  Ala.  77,  34  South.  848, 
97  Am.  St.  Rep.  17;  Eggleston  v.  State,  129  Ala.  83,  30 
South.  582,  87  Am.  St.  Rep.  17 ;  Dozxer  v.  State,  130  Ala. 
57, 30  South.  396.  The  question  as  to  whether  defendant 
entertained  the  criminal  intent  was,  under  the  evidence, 
for  the  jury. — Verherg  v.  State,  supra;  Talbert  v.  State, 
121  Ala.  34,  25  South.  690. 

An  application  of  the  principles  above  stated  justifies 
the  rulings  of  the  trial  court  in  the  refusal  of  the  affirm- 
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ative  charge  as  to  all  the  counts  and  as  to  each  of  those 
on  which  the  case  went  to  the  jury. 

The  counts  of  the  indictment,  except  count  31,  to 
which  charges  57,  84,  and  85  relate,  describe  the  prop- 
erty as  "|2,000  of  the  lawful  gold  goin  of  the  United 
States  of  America,  and  |48,000  of  lawful  currency  of  the 
Ignited  States  of  America,  of  the  aggregate  value  of 
150,000,  a  more  particular  description  of  which  is  to  the 
grand  jury  unknown,"  and  count  31  describes  it  as 
"112,000  of  the  lawful  currency  of  the  United  States  of 
America,  a  more  particular  description  of  which  to  the 
grand  jury  is  unknown."  Charge  57  was  therefore  prop- 
erly refused,  as  it  predicates  an  acquittal  on  a  finding 
by  the  jury  that  the  grand  jury  knew  at  the  time  it  found 
said  indictment  a  further  description,  and  not  a  more 
particular  description,  of  the  currency.  The  charge 
was  correctly  refused  for  another  reason ;  the  knowledge 
which  the  grand  jury  had  at  the  time  must  have  been 
knowlwlge  from  the  evidence  they  had  before  them,  and 
this  fact  the  charge  pretermits. 

Charge  84  was  correctly  refused,  because  it  justifies 
an  acquittal  if  the  jury  did  not  believe  from  the  evidence 
that  the  grand  jury  "had  l)efore  them  no  other  descrip- 
tion" of  the  property,  and  not  a  "more  particular  descrip- 
tion" of  the  property,  as  charged  in  the  indictment.  The 
charge  is  faulty  in  another  respect.  Before  an  acquittal 
could  be  predicated  on  this  fact,  the  jury  must  find  from 
the  evidence  that  the  grand  jury  had  knowledge  arising 
from  evidence  before  the  grand  jury  of  a  more  particular 
description  of  the  property.  The  absence  of  evidence  of  a 
more  particular  description  at  the  time  the  true  bill  is 
found  is  the  fact  that  justifies  the  averment  of  unknown 
particular  description. — Jones  v.  State,  115  Ala.  67,  22 
South.  566.    But  the  state  is  not  required  to  prove  this 
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negative  averment — Childress  v.  State,  86  Ala-  77,  5 
South.  775. 

Charge  85  was  properly  refused,  because  it  ignores 
^ount  31  of  the  indictment  and  the  tendencies  of  the 
.evidence  supporting  this  count. 

Charge  48  invades  the  province  of  the  jury,  and  also 
singles  out  and  gives  undue  prominence  to  the  fact  of 
the  defendant's  return  without  arrest. 
^. Charge  49  invades  the  province  of  the  jury. 
Charge  50  is  argumentative. 

Charge  51  invades  the  province  of  the  jury,  in  that  it 
ignores  the  tendencies  of  the  evidence  going  to  show  that 
Oakley  had  guilty  connection  with  the  conversion  of 
the  funds  by  the  defendant. 

On  the  principles  stated  above,  even  though  the  de- 
fendant received  the  money  with  criminal  intent,  he 
.  could  be  guilty  of  embezzlement  {Barr  v.  State,  10  Ala. 
App.  Ill,  65  South.  197),  and,  although  the  defendant 
had  no  intent  to  injure  or  defraud  the  bank,  yet  he 
.  could  be  guilty  of  embezzlement  or  larceny  of  the  prop- 
erty of  the  state,  as  we  have  shown  above.  For  these 
reasons,  charge  58  was  properly  refused. 

Charges  61,  62,  81,  and  86  ignore  phases  of  the  evi- 
dence tending  to  show  that  Oakley  had  guilty  connection 
with  the  crime.  Some  of  the  counts  of  the  indictment 
on  which  the  case  was  submitted  to  the  jury  charged 
embezzlement,  while  others  charged  larceny,  and  the 
property  described  in  some  of  the  counts  is  not  that 
described  in  others,  and  the  ownership  of  the  property 
is  laid  in  different  persons.  Although  the  jury  may  have 
been  doubtful  as  to  proof  of  some  one  or  more  of  the 
material  facts  in  some  one  of  these  counts,  yet  as  to 
some  of  the  counts  they  could  well  have  been  convinced 
of  the  defendant's  guilt  beyond  all  reasonable  doubt. 

16—18 
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These  considerations  justify  the  refusal  of  charge  71. — 
Littleton  v.  State,  128  Ala,  31,  29  South.  390. 

Charge  88,  besides  being  argumentative,  is  not  a  cor- 
rect statement  of  the  law.  The  defendant  could  be  guilty 
of  embezzlement,  although  he  haxl  no  intention  of  embez- 
bling  the  money  at  the  time  it  came  into  his  possession. 

Charges  89  and  90  were  misleading.  Although  there 
may  have  been  no  positive  proof  of  the  failure  to  deliver 
to  the  rightful  person  the  money  alleged  to  have  been 
embezzled  or  stolen,  the  evidence  affords  ample  room  for 
legitimate  inferences  that  it  was  never  delivered  to  any 
one  having  authority  to  receive  it.  Furthermore,  these 
charges  ignore  the  tendency  in  the  evidence  that  Oakley 
was  a  confederate  in  the  crime. 

Charges  A,  B,  E,  and  F  were  abstract;  there  was  no 
evidence  in  the  case  that  Lacy  made  any  effort  to  send 
money  to  the  Birmingham  bank  on  which  check  was 
drawn  by  Oakley,  and  his  conduct  on  the  occasion  of 
carrying  the  suit  case  to  the  depot  and  turning  it  over 
to  a  negro  porter  to  be  checked  into  the  checkroom  is  so 
contrary  to  the  usual  method  of  handling  money  in  such 
quantity  that  it  can  hardly  be  said  that  the  evidence 
affords  an  inference  that  it  was  the  defendant's  intention 
and  purpose  to  ship  the  suit  case  to  the  bank  at  Bir- 
mingham. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  city  court  is  affirmed. 

Thomas,  J.,  concurs  in  the  conclusion  of  affirmance 
reached  without  committing  himself  to  all  that  is  said  in 
the  opinion.    Pelham,  P.  J.,  not  sitting. 
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Hazelton  i;.  The  State. 

Habeas  Corpus. 

(Decided  May  13,  1915.    68  South.  715.) 

1.  Criminal  Law;  Former  Jeopardy;  Recorder;  Misdemeanor, — 
Where  a  defendant  was  charged  before  a  recorder  of  a  town  with  the 
offense  denounced  by  section  6418,  Code  1907,  and  with  the  offense 
denounced  by  section  6470,  Code  1907,  each  of  which  offenses  were 
misdemeanors  under  section  6756,  Code  1907,  and  both  of  which,  if 
committed  at  all,  were  committed  within  the  Jurisdiction  of  the  town, 
and  for  wliich  offenses  defendant  was  held  by  the  recorder  to  await 
the  action  of  the  grand  Jury,  such  defendant  had  once  been  put  in 
Jeopardy,  and,  under  the  Constitution  and  section  1221,  Code  1907, 
he  should  be  discharged  from  custody  on  habeas  corpus  from  a  sub* 
sequent  prosecution  for  the  same  offense  in  the  county  court. 

2.  Habeas  Corpus;  Judge;  Granting  Order, — Where  the  order  deny- 
ing the  petition  for  discharge  on  habeas  corpus,  was  signed  by  the 
Judge  of  probate,  and  it  disclosed  that  it  was  made  by  the  Judge  and 
not  by  the  court,  the  order  was  not  so  void  that  an  appeal  could  not 
be  fallen  therefrom,  because  it  appeared  from  the  record  that  the 
order  was  made  by  the  probate  court,  and  not  by  the  Judge,  not- 
withstanding the  authority  to  grant  writs  of  habeas  corpus  is  to  be 
exercised  by  the  Judge  of  probate,  and  not  by  the  probate  court. 

Appeal  from  Lamar  Probate  Court. 

Heard  before  Hon.  B.  L.  Bradlby. 

J.  C.  Hazelton  brought  habeas  corpus  to  be  discharged 
from  certain  prosecution  pending  before  the  county 
court,  and  from  any  order  denying  his  discharge  he 
appeals.   Reversed  and  rendered. 

Walter  Nbsmith,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  MrrCH- 
BLL^  Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — Two  prosecutions  were  commenced 
against  the  petitioner  by  affidavit  made  before  the  may- 
or or  recorder  of  the  town  of  Sulligent  and  warrants 
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issued  by  the  record  returnable  to  the  recorder's  court. 
In  one  case,  petitioner  was  charged  with  haying  in  his 
possession  ^^implements  or  instruments  designed  and 
intended  by  him  to  aid  in  the  commission  of  a  burglary 
or  larceny  in  this  state,"  an  offense  denounced  by  sec- 
tion 6418  of  the  Code;  and  in  the  other  he  was  charged 
with  the  offense  of  conspiring  with  others  to  commit 
a  felony,  an  offense  denounced  by  section  6470  of  the 
Code.  The  petitioner  was  arrested  and  carried  before 
the  recorder  of  the  town  of  SuUigent,  where,  after  pre- 
liminary investigation,  he  was  committed  to  jail  to 
await  the  action  of  the  grand  jury  on  these  charges  and 
was  in  the  custody  of  the  sheriff  in  the  county  jail  un- 
der the  commitment  of  the  recorder,  which  appears  to 
be  in  due  form. 

( 1 )  The  sole  question  here  propounded  is  whether  or 
not  the  recorder  had  final  jurisdiction  to  pronounce 
upon  the  guilt  or  innocence  of  the  defendant  on  these 
charges.  Both  of  the  offenses  were  committed,  if  at  all, 
within  the  police  jurisdiction  of  the  town,  and  are  pun- 
ishable by  fine  and  imprisonment  in  the  county  jail  or 
by  sentence  to  hard  labor  for  the  county,  and  are,  there- 
fore, misdemeanors. — Code,  §  6756;  Moore  v.  State,  12 
Ala.  App.  243,  67  South.  789 ;  Smith  v.  State,  8  Ala.  App. 
196,  62  South.  575. 

Under  the  provisions  of  section  1221  of  the  Code,  the 
recorder  had  final  jurisdiction,  concurrent  with  the 
<jounty  court,  of  these  offenses. — Ex  parte  Ratlej/,  188 
Ala.  107,  66  South.  147.  And  it  was  the  petitioner's 
right  under  the  Constitution  to  have  that  court  proceed 
to  a  speedy  final  trial. — Ex  parte  Pruitt,  99  Ala.  225, 
13  South.  317;  State  v.  Bush,  12  Ala.  App.  309,  68  South. 
492 ;  Jones  v.  State,  168  Ala.  108,  53  South.  286 ;  Brown 
V.  State,  105  Ala.  117,  16  South.  929. 
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The  warrants  being  made  returnable  to  the  record- 
er's court,  which,  as  we  have  shown,  had  final  jurisdic- 
tion, concurrent  with  the  county  court,  of  both  of  the 
offenses,  the  only  judgment  the  recorder  was  authorized 
to  render  was  one  pronouncing  upon  the  guilt  or  inno- 
cence of  the  defendant.  Whether  the  petitioner  is  guil- 
ty or  innocent,  it  is  his  right,  under  the  Constitution, 
to  have  the  court  upon  which  the  law  had  conferred 
final  jurisdiction  to  pass  upon  his  case,  to  the  end  that 
if  he  is  innocent  he  be  finally  discharged,  and  if  guilty 
that  he  may  have  an  appropriate  sentence  pronounced 
against  him  which  he  can  comply  with  and  eventually 
gain  his  liberty. 

The  petitioner  having  been  once  put  in  jeopardy  by 
being  put  on  trial  before  the  recorder's  court;,  the  Con- 
stitution guarantees  that  he  shall  not  again  be  put  in 
jeopardy  for  these  offenses,  and  an  order  discharging 
him  from  custody  must  be  here  entered. — Brown  v. 
State,  105  Ala.  117, 16  South.  929 ;  Joives  v.  State,  supra. 

It  is  no  answer  that  the  evidence  tends  strongly  to 
show  that  the  defendant  was  guilty.  The  court  must 
be  guided  in  its  enunciations  by  the  law  of  the  land,^ 
and,  as  has  been  said,  it  is  far  better  that  the  petition- 
er, though  guilty,  go  free,  than  that  the  "landmarks  of 
the  law  be  obliterated  or  obscured." — Leigh  v.  State,  69 
Ala.  267. 

(2)  The  Attorney  General  insists  that  the  appeal 
should  be  dismissed  because  it  appears  from  the  record 
that  the  order  from  which  the  appeal  was  taken  was 
made  by  the  probate  court,  and  not  the  judge  of  pro- 
bate, and  therefore  the  order  is  void  and  will  not  sup- 
port the  appeal.  It  is  true,  as  insisted,  that  the  author- 
ity to  grant  writs  of  habeas  corpus  is  one  to  be  exer- 
cised by  the  judge  of  probate,  and  not  the  probate  court 
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{Carwile  v.  State,  39  South.  1024) ;  yet,  where,  as  in 
this  ease,  the  order  is  signed  by  the  judge  of  probate 
and  it  appears  from  the  order  itself  that  it  was  made 
by  the  judge,  and  not  the  court,  this  court  will  not  adopt 
the  technical  view  that  the  order  is  void  (Moss  v.  Mase- 
ly,  148  Ala.  193,  41  South.  1012). 

The  order  of  the  judge  of  probate  denying  the  peti- 
tioner's discharge  will  be  reversed  and  annulled,  and 
one  here  rendered  discharging  the  petitioner. 

Reversed  and  rendered. 


Thomas  i;.  The  State. 

Yiolating  Prohibition  Loajo, 

(Decided  April  20,  1915.    Rehearing  denied  May  11,  1915. 

68  South.  799.) 

1.  Witnesses;  Examination. — ^A  question  to  a  state  witness,  'TeU 
the  Jury  Just  what  you  did,  and  what  you  found  at  this  time  and 
place,"  referring  to  a  time  when  the  witness,  as  an  officer  of  the  law, 
had  searched  defendant's  store,  and  found  whisky  and  gin,  was  not 
objectionable  as  being  too  general  and  indefinite ;  nor  was  the  ques- 
tion objectionable  as  assuming  the  fact  that  the  witness  found  some- 
thing. 

2.  Intoxicating  Liquors;  Evidence. — ^It  Is  competent  for  the  state 
to  prove  that  on  the  premises,  in  the  same  enclosure  with  defendant's 
store  where  prohibited  liquors  were  found,  and  only  a  few  steps 
away,  there  was  a  quantity  of  empty  whisky  bottles  and  beer  parrels ; 
these  circumstances,  in  connection  with  other  evidence  of  the  Keeping 
of  prohibited  liquors  being  proper  for  the  consideration  of  the  Jury 
on  the  question  whether  such  liquors  were  kept  with  the  intention 
of  violating  the  prohibition  law. 

3.  Same. — ^Where  a  state's  witness  assisted  in  the  search  of  defend- 
ant's store,  he  was  properly  permitted  to  identify  bottles  labeled  gin 
and  whisky,  as  those  found  in  such  store,  as  an  ordinary  trade  label 
on  an  article  Is  competent  evidence  for  the  purpose  of  Indicating  its 
nature  and  contents  as  against  the  person  in  possession ;  the  Inference 
as  to  its  contents  being  a  question  of  fact  for  the  Jury. 

4.  Same. — Intoxicants  found  in  defendant's  place  of  business,  a 
store,  were  admissible  in  evidence  against  him. 

5.  Sams. — ^Where  the  record  and  evidence  conclusively  shows  that 
defendant  was  being  prosecuted  for  keeping  liquor  for  sale,  although 
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the  Judgment  entry,  the  bill  of  exceptions  and  the  warrant  and  affi- 
davit upon  which  defendant  was  tried,  referred  to  the  charge  in  gen- 
eral language  as  being  one  for  selling  liquor,  the  question  of  defend- 
ant's guilt  of  the  charge,  was  a  .question  for  the  Jury. 

6.  Same, — ^Where  defendant  had  prohibited  liquors  in  his  store, 
which  store  was  not  used  exclusively  as  a  dwelling  place,  that  fact 
was  prima  facie  evidence  that  defendant  kept  such  liquor  for  sale, 
or  with  the  intention  to  sell  it  contrary  to  law. 

7.  Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that  If 
one  single  thing  or  fact  proved  to  the  Jury's  satisfaction,  was  incon- 
sistent with  defendant's  guilt,  it  was  sufficient  to  raise  a  reasonable 
doubt  calling  for  an  acquittal,  was  invasive  of  the  province  of  the 
jury,  as  well  as  misleading. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wbet. 

Marion  Thomas  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.  Affirmed. 

See,  also,  68  South.  549. 

The  oral  charge  excepted  to  is  as  follows:  If  you  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  had  in  his  store  prohibited  liquors,  such  as 
whisky  and  gin,  and  that  said  store  was  not  used  exclu- 
sively as  a  dwelling  place,  this  would  be  prima  facie 
evidence  that  he  kept  said  whisky  and  gin  for  sale,  or 
with  the  intent  to  sell  the  same,  contrary  to  law.  Charge 
refused  to  defendant.  If  there  is  one  single  thing  or 
fact  proved  to  your  satisfaction  which  is  inconsistent 
with  defendant's  guilt,  this  is  sufficient  to  raise  a  rea- 
sonable doubt  of  his  guilt,  and  you  should  acquit. 

Wbet  &  Lynnb,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  Gteneral,  for  the  State. 

PELHAM,  P.  J. — The  defendant  was  convicted  of  vio- 
lating the  law  to  suppress  the  evils  of  intemperance. 

(1,  2)  There  was  no  merit  in  the  defendant's  objection 
to  the  general  question  propounded  to  the  state's  wit- 
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ness  McCulloch  to  "tell  the  jury  just  what  you  did 
and  what  you  found  at  this  time  and  place,"  referring 
to  an  occasion  that  the  witness  had  stated  was  on  the 
27th  of  December,  1913,  when  the  witness,  as  an  officer 
of  the  law,  in  company  with  another  named  officer, 
searched  the  store  of  the  defendant  and  found  certain 
quantities  of  whisky  and  gin.  The  question  was  not  ob- 
jectionable as  being  too  general  or  indefinite,  nor  as 
assuming  that  the  witness  found  something  when  mak- 
ing the  search  (the  grounds  of  objection  offered),  and 
the  court  properly  overruled  the  objection  to  the  ques- 
tion and  refused  to  exclude  the  answer  of  the  witness, 

(3)  It  was  competent  for  the  state  to  prove  that  on 
the  premises  in  the  same  inclosure,  and  but  "a  few  steps'' 
from  the  store  of  the  defendant,  where  the  prohibited 
liquors  were  found,  there  were  a  quantity  of  empty 
whisky  barrels  and  beer  bottles.  Evidence  of  having  this 
quantity  of  whisky  barrels  and  beer  bottles  on  the  prem- 
ises with  which  the  defendant  was  connected,  and  which 
were  under  his  control,  was  a  circumstance  properly  to 
be  considered  by  the  jury  in  connection  with  the  other 
evidence,  showing  that  he  had  prohibited  liquors  in  his 
store  on  the  same  premises  for  the  purpose  of  shedding 
light  on  the  purpose  or  intent  with  whieh  the  prohib- 
ited liquors  in  the  store  were  kept  by  the  defendant  ,'^ 
it  being  a  material  issue  in  the  case  whether  the  liquor 
was  kept  by  the  defendant  in  his  store  in  violation  of 
the  prohibition  law. — See  Watson  v.  State,  8  Ala.  App. 
414,  62  South.  997. 

(4)  There  was  no  error  in  the  court's  permitting  one 
of  the  state's  witnesses,  who  engaged  in  the  search,  to 
identify  the  bottles  labeled  "gin"  and  the  bottles  labeled 
"whisky"  as  those  found  in  the  defendant's  store.  An 
ordinary  trade  label  placed  on  an  article  in  the  usual 
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manner^  for  the  purpose  of  indicating  its  nature  and 
contents,  is  competent  evidence  thereof  as  against  the 
person  in  possession,  and  the  inference  of  the  contents 
corresponding  to  the  label  becomes  a  question  for  the 
jury.— Kennedy  v.  State,  182  Ala.  10,  62  South.  49. 

(5)  It  was  not  error  to  admit  in  evidence  the  intoxi- 
cants found  in  the  defendant's  place  of  business. — Hcur- 
ris  V.  State,  9  Ala.  App.  87,  64  South.  352. 

(6)  The  judgment  entry  refers  to  the  charge  against 
the  defendant  in  general  language  as  being  for  "selling 
liquor  contrary  to  law,"  and  the  recitals  in  the  bill  of 
exceptions  in  the  same  general  language  refer  to  the  so- 
licitor's having  elected  to  prosecute  on  one  of  the  charges 
for  "selling  intoxicating  liquor  contrary  to  law."  The 
warrant  and  affidavit  upon  which  the  defendant  was  ar- 
rested and  tried  contain  but  one  count,  charging  that 
the  defendant  "sold,  offered  for  sale,  kept  for  sale,  or 
otherwise  disposed  of  the  designated  prohibited  liquors. 
The  evidence,  the  charge  of  the  court,  and  the  entire 
proceedings  shown  by  the  record  conclusively  show  that 
the  defendant  was  being  proceeded  against  on  the  charge 
of  keeping  for  sale,  and  the  election  could  mean  noth- 
ing else,  in  this  state  of  the  record,  than  that  the  charge 
against  the  defendant  was  generally  referred  to  as  one 
for  "selling  liquor,"  and  that  the  state,  as  shown  by  the 
whole  evidence  and  entire  proceedings,  was  seeking  a 
conviction  and  elected  to  proceed  against  the  defend- 
ant on  but  one  of  the  charges  contained  in  the  single 
count,  and  the  record  affords  no  room  for  a  conclusion 
that  this  election  had  reference  to  any  other  charge  than 
the  charge  that  defendant  *^ept  for  sale"  prohibited  liq- 
uor. 

There  was  ample  evidence  to  submit  to  the  jury  the 
defendant's  guilt  of  this  charge,  as  set  out  in  the  affl- 
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davit,  and  upon  which  he  was  tried,  and  the  court  prop- 
erly refused  the  general  charge  requested  by  the  defend- 
ant. 

(7)  That  part  of  the  oral  charge  to  which  an  excep- 
tion was  reserved  correctly  states  the  law. — ^Acts  1909, 
p.  64,  par.  4. 

(8)  Former  cases  of  the  Supreme  Court,  followed 
by  this  court  (see  Walker  v.  State,  153  Ala.  31,  45  South. 
606 ;  Kirktoood  v.  State,  3  Ala-  App.  15,  57  South.  504 ; 
Dotij  V.  State,  9  Ala.  App.  12,  64  South.  170),  approv- 
ing charges  similar  in  substance  and  effect,  if  not  in 
the  exact  language,  of  the  requested  instruction  refused 
to  the  defendant,  have  in  effect  been,  overruled  on  this 
point  by  the  late  case  of  Ex  parte  Davis,  184  Ala.  26, 
63  South.  1010,  where  substantially  the  same  charge  is 
condemned  and  its  refusal  held  not  to  be  error. 

Affirmed. 


Hubbard  i;.  The  State. 

Larceny. 

(Decided  June  30,  1915.    09  South.  225.) 

1.  Larceny;  Facts  Constituting. — ^The  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  another  with  the  intent  to  con- 
vert it  to  the  use  of  the  taker,  or  to  deprive  the  owner  thereof,  is 
larceny. 

2.  Same;  Evidence, — ^Where  defendant  told  the  owner  that  he  had 
seen  the  owner's  animal  over  in  the  flatwoods,  and  in  company  with 
another,  the  owner  drove  the  animal  to  defendant's  place,  and  put  it 
in  defendant's  lot,  there  was  no  taking  by  defendant  of  the  animal, 
and  he  was  entitled  to  a  directed  verdict. 

Appeal  from  Wilcox  Circuit  Court. 
Heard  before  Hon.  B.  M.  Millbr. 
Prank  Hubbard  was  convicted  of  larceny,  and  he  ap- 
peals. Reversed  and  remanded. 
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BoNNBR  &  MiLLEU,  foF  appellant. 

W.  L.  ]tf  ABTiN,  Attorney  General,  and  W.  H.  liliTCH- 
BLL,  Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — ( 1 )  Larceny  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of  another,  with 
the  intent  to  convert  it  to  the  use  of  the  taker  or  de- 
prive the  owner  thereof. — Higgs  v.  State,  113  Ala.  36, 
21  South.  353.  There  must  be  a  taking  and  asportation 
without  the  consent  of  the  owner  and  with  the  intent 
to  divest  his  ownership,  and  these  must  concur  to  con- 
stitute the  offense. — Fort  v.  State,  82  Ala.  50,  2  South. 
477. 

(2)  The  undisputed  evidence  in  this  case  shows  that. 
If  there  was  a  taking,  it  was  by  the  defendant  Newberry, 
and  not  by  the  appellant  in  this  case,  and  that  New- 
berry took  the  property  openly  under  claim  of  owner- 
ship. There  is  no  proof  that  the  appellant  had  anything 
to  do  with  the  taking  of  the  property,  aside  from  the 
fact  that  he  told  Newberry  that  he  (appellant)  had  seen 
his  (Newberry^s)  animal  in  the  flatwoods.  The  evidence 
shows  that  after  this  Newberry  and  another,  not  ap- 
pellant, went  to  the  flatwoods  and  drove  the  animal  to 
the  appellant's  place  and  put  it  in  the  lot;  that  New- 
berry and  the  appellant  lived  in  the  same  house  togeth- 
er. The  jury  acquitted  Newberry,  but  returned  a  ver- 
dict of  guilty  as  to  this  appellant. 

On  the  undisputed  evidence,  we  are  of  opinion  that 
the  affirmative  charge  requested  by  appellant  should 
have  been  given. 

Beversed  and  remanded. 
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Balsam  v.  The  State. 

Violating  Oyster  Law. 

(Decided  May  20,  1915.    69  South.  236.) 

Criminal  Law;  Statute;  Repealing;  Effect. — Under  the  express 
provisions  of  section  7806,  Code  1907,  a  prosecution  for  the  violation 
of  n  statute  is  not  destroyed  by  the  repeal  of  the  act  after  a  convic- 
tion thereunder. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  William  E.  Fobt. 
Solomon  Balsam  was  convicted  of  violating  the  Oys- 
ter Commission  Law,  and  he  appeals.  Affirmed. 

A.  &  F.  B.  Latady,  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  Gteneral,  for  the  State. 

THOMAS,  J. — The  judgment  in  this  ease  is  affirmed 
on  the  authority  of  Mangeldorf  v.  State,  8  Ala.  App. 
302,  62  South.  373,  Ex  parte  Mangeldorf,  185  Ala.  33,  64 
South.  598,  and  State  v.  Parker,  5  Ala.  App.  231,  59 
South.  741,  which  settle,  adversely  to  appellant,  every 
question  raised  in  the  case,  except  the  contention  that 
the  fact  of  the  repeal,  since  defendant's  conviction,  of 
the  act  under  which  defendant  was  convicted,  destroys 
the  prosecution.  I^hat  contention  is  equally  without 
merit. — Code,  §  7806;  Birmingham  v.  Baranco,  4  Ala. 
App.  279,  58  South.  944. 

Affirmed. 
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Walling  i;.  The  State. 

Abusive  Limguage. 

(Decided  June  17,  1915.  69  South.  236.) 

1.  Name;  Middle  Name;  Indictment. — In  an  indictment,  the  middle 
name  of  defendant  is  treated  as  surplusage,  and  may  be  ignored. 

2.  Same;  Contraction, — Where  the  indictment  was  against  Willie 
Walling,  the  name  "'Willie"  was  one  and  the  same  with  "William," 
and  such  indictment  was  good  against  Willie  Thomas  Walling,  ignor- 
ing the  middle  name. 

3.  Evidence;  Judicial  Knowledge;  Name. — When  the  name  Willie  is 
applied  to  a  male,  the  court  Judicially  knows  it  to  be  used  as  a  cor- 
ruption for  William. 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peargb. 

Willie  Walling  was  convicted  of  using  abusive,  in- 
sulting or  obscene  language  in  the  presence  of  a  female, 
and  he  appeals.  Affirmed. 

J.  A.  Carnlbt^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  indicted  under  the 
name  of  "Willie  Walling,"  and  he  filed  a  plea  of  mis- 
nomer alleging,  among  other  things,  that  his  true  name 
was  "William  Thomas  Walling." 

(1)  Ignoring,  as  the  law  requires,  the  middle  name, 
^^Thomas,"  given  in  the  plea  ( Smith  v.  State,  8  Ala.  App. 
192,  62  South.  575),  the  solicitor's  demurrer  to  the 
plea,  which  demurrer  the  court  sustained,  upon  the 
ground,  as  stated  in  the  demurrer,  that  the  names  "Wil- 
lie" and  "William"  are  one  and  the  same  in  law. 
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(2,  3)  While  the  statement  that  the  names  "Willie'^ 
and  'William"  are  one  and  the  same  in  law  is  not  al- 
ways nor  literally  true,  since  "Willie^^  is  often  used  as 
a  distinct  name  from  William,"  and  as  the  real  Chris- 
tian name  of  a  girl,  yet  when  the  name  "Willie'^  is  ap- 
plied, as  here,  to  a  male,  we  know  judicially,  as  a  mat- 
ter of  common  knowledge,  it  to  be  used  as  a  corrup- 
tion of  "William,"  and  hence  the  two  are  in  this  case 
the  same  in  law,  as  was  asserted  in  the  demurrer. 

In  29  Cyc.  269,  we  find  the  following  text,  which  cov- 
ers the  proposition,  to  wit:  "Where  two  names  have  the 
same  original  deriviation,  or  where  one  of  such  names 
is  a  contraction  or  corruption  of  the  other  name,  and 
in  common  usage  they  are  considered  one  and  the  same, 
the  use  of  one  name  for  the  other  is  entirely  immate- 
rial." 

See,  for  application  of  the  doctrine,  Brulejf  v.  Oriffith, 
35  Va.  442,  and  other  cases  cited  in  note  42,  p.  270,  of 
29  Cyc. 

Affirmed. 


Murphree  v.  The  State. 

Imputing  Want  of  Chastity. 

(Decided  June  1,  1915.    69  South.  237.) 

Libel  and  Slander;  Criminal;  Want  of  Chastity;  Indictment.^ 
Under  section  7340,  Code  1907,  an  indictment  cliarglng  that  defendant 
falsely  spoke  of  and  concerning  a  certain  named  woman,  and  imputed 
to  her  a  want  of  chastity,  In  that  she  being  at  the  time  of  the 
speaking  an  unmarried  women,  was  pregnant  and  standing  way  out 
in  front,  and  that  her  father  carried  her  to  Birmingham,  and  she 
stayed  a  week  and  came  back  looking  all  right  and  slim  (meaning  by 
that  that  she  had  been,  while  an  unmarried  woman,  delivered  of  a 
child,  or  had  abortion  performed  upon  her)  was  not  sufficient,  in 
that  it  did  not  charge  that  she  was  unmarried  at  such  a  time  as  would 
make  the  pregnancy  charged  an  imputation  upon  her  chastity. 
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Appeal  from  Blount  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

James  C.  Murphree  was  convicted  of  imputing  to  a 
woman  a  want  of  chastity,  and  he  appeals.  Reversed 
and  remanded. 

The  indictment,  omitting  formal  charging  part  is  as 
follows :  "James  C.  Murphree  ♦  ♦  ♦  did  falsely  speak 
of  and  concerning  Parentha  E.  Shelton,  a  woman,  in 
the  presence  of  *  *  *  and  ♦  ♦  ♦  charging  her 
with  a  want  of  chastity,  in  substance,  as  follows:  That 
she  (meaning  the  said  Parentha  E.  Shelton),  who  was 
at  the  time  of  which  the  defendant  was  speaking  an 
unmarried  woman,  was  pregnant  and  standing  away  out 
in  front,  and  that  her  father,  Wm.  J.  Shelton,  had  car- 
ried her  to  Birmingham,  and  she  stayed  a  week,  and 
came  back  looking  all  right  and  slim  (meaning  by  that 
that  she  had  been,  while  an  unmarried  woman,  deliv- 
ered of  a  child  or  had  an  abortion  performed  upon 
her),"  etc. 

Russell  &  Johnson^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
BLL,  Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  defendant  was  indicted  under 
section  7340  of  the  Code  of  1907  for  falsely  imputing  to 
a  woman,  one  Parentha  E.  Shelton,  a  want  of  chastity. 
(The  reporter  will  set  out  the  charging  part  of  the  in- 
dictment.) Demurrers  interposed  to  the  indictment  by 
the  defendant  attacking  its  sufficiency  were  overruled 
by  the  trial  court,  and  this  ruling  of  the  court  is  pre- 
sented by  the  record  for  our  consideration  on  this  ap- 
peal. 

It  is  insisted  in  behalf  of  the  defendant  that  the  slan- 
derous words  attributed  to  the  defendant  as  set  out  in 
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the  indictment  do  not  necessarily  impute  to  the  woman 
of  whom  they  were  spoken  a  want  of  chastity.  It  i» 
conceded  that  such  a  statement  as  averred  in  the  in- 
dictment to  have  been  spoken  by  the  defendant,  as  hay- 
ing reference  to  a  woman  who  had  never  been  married, 
would  in  the  common  understanding  of  language  be 
per  se  defamatory  {Butler  v.  State,  162  Ala,  71, 50  South. 
400) ;  but  the  contention  is  that  such  a  statement  about 
a  woman  who  had  been  married  and  conceived  in  law- 
ful wedlock  would  not  be  defamatory,  and  that,  so  far 
as  anything  to  the  contrary  is  averred  in  the  indictment, 
the  said  woman  of  whom  the  words  are  charged  to  have . 
been  spoken  was  at  the  time  of  the  conception  which 
produced  the  alleged  pregnancy  a  married  woman. 

The  indictment  alleges  that  the  woman,  Parentha  E. 
Shelton,  was  an  unmarried  woman  at  the  time  of  which 
the  defendant  was  speaking  of  her  as  being  in  an  ad- 
vanced stage  of  pregnancy,  but  there  is  no  averment 
that  she  was  unmarried  at  such  a  time  as  would  make 
the  pregnancy  charged  an  imputation  on  her  chastity; 
for  aught  appearing  or  charged  to  the  contrary,  she  had 
conceived  and  the  pregnancy  spoken  of  as  existing  at 
that  time  had  been  produced  through  legitimate  cohab- 
itation while  married.  In  other  words,  the  averment  in 
the  indictment  limits  the  time  that  the  woman  was  un- 
married to  the  time  at  which  the  defendant  was  speak- 
ing of  her  as  being  pregnant.  It  fails  to  aver  that  she 
had  not  been  previously  married,  or  that  she  was  unmar- 
ried at  the  time  she  was  impregnated. 

The  indictment  must  charge  the  defendant  with  the 
use  of  language  which  in  the  ordinary  use  of  expression 
plainly  imputes  to  the  female  referred  to  a  want  of  chas- 
tity.— Butler  V.  State,  supra.  If  the  words  per  se  do 
not  impute  a  want  of  chastity,  they  must  be  connected 
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with  an  averment  of  the  extrinsic  facts  necessary  to 
show  that  they  contained  or  carried  with  them  such  im- 
putation. And  when  a  charge  of  pregnancy  is  the 
basis  of  the  defamation  relied  on,  it  must  be  averred 
that  the  woman  was  unmarried  at.  such  a  time 
as  would  make  the  pregnancy  charged  an  imputation 
on  her  chastity. — Smith  v,  Oaffard,  31  Ala.  45.  In  this 
the  indictment  was  insufficient  and  must  fall,  as  tested 
by  demurrers  taking  the  point. 

Probably  it  could  be  said  in  the  ordinary  use  of  the 
language  that  it  would  be  defamatory  to  speak  of  or 
concerning  any  woman  as  having  had  an  abortion  per- 
formed, althougii  it  may  be  stated  as  a  matter  of  com- 
mon knowledge  that  such  operations  are  recognized  by 
the  medical  profession  as  necessary  and  legitimate  on 
rare  occasions  for  the  preservation  of  the  life  of  the  fe- 
male. However  that  may  be,  the  averment  in  the  indict- 
ment does  not  impute  generally  a  crime  involving  moral 
turpitude,  but  limits  the  charge  of  slander  to  an  impu- 
tation of  want  of  chastity. — Code,  §  7340. 

The  record  also  shows  that  the  defendant  reserved  ex- 
ceptions to  those  portions  of  the  court's  oral  charge 
wherein  the  jury  was  instructed,  in  substance  and  effect, 
that  if  they  should  find  from  the  evidence  that  Parentha 
E.  Shelton,  the  female  of  whom  the  words  are  charged 
to  have  been  spoken,  at  the  time  of  which  the  defend- 
ant was  speaking,  was  unmarried,  that  fact  would  be 
conclusive  in  determining  whether  the  defendant  had 
defamed  her,  or  charged  her  with  a  want  of  chastity. 
From  what  we  have  said  in  passing  upon  the  demurrers 
to  the  indictment  it  follows  that  it  is  our  opinion  that 
this  portion  of  the  oral  charge  to  which  exception  was 
reserved  is  an  erroneous  statement  of  the  law. 

Reversed  and  remanded. 

17—18 
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Shiver  v.  The  State. 

Violating  Prohibition  Loajc. 

(Decided  June  17,  1915.    69  South.  23&) 

1.  Evidence;  Judicial  Notice;  Court  Officials. — ^The  courts  take 
Judicial  notice  as  to  who  is  the  presiding  officer  of  the  court  from 
which  the  appeal  is  taken. 

2.  Indictment  and  Information;  Motion  to  Quash;  Minutes. — ^Where 
the  minutes  of  the  circuit  court  show  that  the  jud^e  charged  by  law, 
with  presiding  over  the  court,  was  present  and  signed  the  order  ad- 
journing the  regular  fall  term,  and  calling  the  special  term,  this  was 
sufficient  as  against  a  motion  to  quash  an  indictment,  to  show  that 
the  court  was  presided  over  by  a  Judge  legally  authorized  to  hold 
the  term  to  which  the  Indictment  was  returned.   ' 

3.  Same;  Quashing;  Ground. — Under  Acts  1909,  p.  315,  section  2S, 
no  objection  can  be  taken  to  an  indictment  on  any  ground  going  to 
the  formation  of  a  grand  Jury  which  returned  it,  except  by  a  plea  in 
abatement;  hence,  a  motion  to  quash  based  on  suit  ground  was 
properly  overruled. 

4.  Appeal  and  Error;  Review;  Harmless  Error;  Notice  of  Special 
Term. — Where  the  defendant  appeared  and  failed  to  show  that  he 
had  been  injuriously  affected  by  a  failure  of  the  clerk  to  mail  to  him 
a  copy  of  the  order  calling  the  special  term,  as  required  by  section 
3253,  Code  1907,  the  error  of  the  clerk  in  falling  to  give  such  notice 
was  not  prejudicial. 

5.  Trial;  Remarks  of  Judge. — Statements  of  the  trial  Judge  at  the 
special  term  at  which  defendant  was  tried,  and  before  he  was  put 
on  trial,  made  in  the  presence  of  the  Jury,  that  such  adjourned  term 
was  called  to  try  cases  against  defendants  indicted  at  the  regular 
term,  who  had  absented  themselves  in  order  to  postpone  trial  until 
the  following  fall,  but  that  defendants  should  not  be  permitted  to 
determine  the  time  of  their  trial,  were  not  an  abuse  of  discretion ;  such 
remarks  being  general  and  referring  to  no  particular  case,  and  to  no 
particular  defendant,  and  containing  no  Intimation  that  the  Jury 
should  convict  unless  they  believed  beyond  a  reasonable  doubt  that 
those  defendants  put  on  trial  were  guilty." 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearge. 

Bige  Shiver  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.  Affirmed. 

The  bill  of  exceptions  recites  that  upon  impaneling  the 
juries  for  the  special  term  the  court  stated  in  their  pres- 
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ence  that  the  adjourned  term  was  called  for  the  purpose 
primarily  of  trying  cases  against  the  parties  who  had 
been  indicted  by  the  grand  jury  at  the  regular  fall  term, 
1913,  of  the  circuit  court,  at  the  Elba  division,  who  had 
absented  themselves  from  the  county,  and  evaded  the  ef- 
forts of  the  sheriff  to  arrest  them  on  the  indictment  re- 
turned by  the  grand  juryj  after  having  ascertained  in 
some  way  that  indictments  have  been  returned  against 
them,  and  seeking  in  that  way  to  postpone  the  trial  of 
their  causes  until  the  next  term  of  the  court;  that  de- 
fendants could  not  be  permitted  to  say  when  they  would 
be  tried,  but  that  their  cases  were  set  for  trial  by  the 
court,  and  the  time  fixed  by  the  court.  It  further  ap- 
peared that  the  court  did  not  mention  the  names  of  any 
defendants,  nor  make  any  reference  as  to  any  charges. 

W.  L.  Parks,  and  M.  A.  Owen,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J.— (1,  2)  The  minutes  of  the  circuit 
court  shown  by  the  transcript  of  the  record  filed  here, 
as  supplemented  by  the  returns  made  by  the  clerk  of 
that  court  in  response  to  certiorari  issued  out  of  this 
court,  show  that  Hon.  H.  A.  Pearce,  judge  of  the  Twelfth 
judicial  circuit,  whom  we  judicially  know  to  be  the  pre- 
siding officer  of  that  court,  was  present  at  the  regular 
fall  term,  1913,  of  said  court,  when  the  indictment  was 
returned,  and  that  he,  as  such  presiding  officer,  signed 
the  order  adjourning  the  regular  term  on  September  25, 
1913,  and  calling  a  special  or  adjourned  term  of  the 
court  to  be  held  commencing  October  22,  1913.  The  min- 
utes of  the  regular  fall  term,  1913,  of  the  circuit  court 
at  which  the  indictment  was  returned,  showing,  as  they 
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do,  that  the  judge  charged  by  law  with  presiding  over 
the  court  was  present  in  attendance  upon  the  court  and 
signed  the  orders  of  the  court  at  that  term,  are  suffi- 
cient, when  taken  in  connection  with  the  presumption 
which  attaches  to  an  officer  doing  his  official  duty  as 
charged  by  law,  to  show  that  the  court  was  presided 
over  by  a  judge  authorized  by  law  to  hold  the  same  at 
the  term  to  which  the  indictment  was  returned,  and  the 
trial  court  properly  overruled  the  motion  to  quash  the 
indictment  based  on  that  ground. 

(3)  No  objection  to  an  indictment  on  any  ground  go- 
ing to  the  formation  of  the  grand  jury  which  returned 
it  can  be  taken  except  by  plea  in  abatement,  and  the 
grounds  of  the  motion  to  quash  based  on  such  matters 
are  not  well  taken. — ^Acts  1909,  p.  315,  §  23;  Askew 
V.  State,  6  Ala.  App.  22,  60  South.  455. 

(4)  It  is  not  shown  by  anything  set  out  in  the  bill 
of  exceptions  that  proof  was  made  or  offered  to  sup- 
port the  objection  made  by  defendant  to  being  put  on 
trial  at  the  special  term  because  not  served  with  notice 
as  required  by  section  3253  of  the  Code,  and,  for  aught 
appearing,  the  court  overruled  the  objection  because  of 
failure  to  sustain  the  objection  by  proof  of  the  facts. 
The  purpose  of  this  statute  is  to  give  the  parties  notice 
of  the  trial,  and,  if  a  party  appears  and  does  not  show 
that  he  has  been  injured  by  failure  to  give  the  notice, 
no  prejudicial  error  results.  It  was  not  contended  that 
injury  resulted  by  reason  of  a  failure  of  the  clerk  to 
mail  to  the  defendant  or  his  attorney  a  copy  of  the  or- 
der for  the  special  or  adjourned  term,  and  no  prejudi- 
cial error  authorizing  a  reversal  could  result  from  the 
court^s  overruling  the  objection  and  putting  the  defend- 
ant on  his  trial. 
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(5)  The  statement  of  the  court  made  at  the  special 
term  at  which  the  defendant  was  tried,  made  in  the 
presence  of  the  jury,  before  the  defendant  was  put  on 
trial,  that  was  made  a  ground  of  objection  by  the  de- 
fendant to  being  put  on  trial,  does  not  show  such  an 
abuse  of  the  discretion  of  the  court  in  such  matters  as 
to  call  for  a  reversal  of  the  judgment.  The  remarks  were 
general,  and  referred  to  no  particular  case  or  defendant 
whose  case  was  set  for  trial,  and  in  no  'part  of  the  re- 
marks made  was  there  an  intimation  that  the  jury 
should  convict  any  defendant  whose  case  was  set  for 
trial  at  the  special  term  unless  they  were  convinced 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  was  guilty,  nor  was  there  anything  suggest- 
ing an  opinion  of  the  court  as  to  the  guilt  of  the  defend- 
ant. There  was  nothing  in  the  explanatory  remarks  of 
the  court  as  to  the  reasons  for  calling  the  special  term, 
made  in  the  presence  of  the  jury,  calculated  to  impair 
the  defendant's  right  to  a  fair  tHal.  See  Scott  v.  State, 
3  Ala.  App.  142,  57  South.  413. 

The  evidence  was  ample  to  support  the  verdict  and 
judgment  of  conviction.  No  question  was  raised  on  the 
trial  on  the  admission  of  the  evidence,  and  no  charges 
are  set  out  in  the  transcript. 

The  record  shows  no  reversible  error. 

Affirmed. 
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Rash  V.  The  State. 

Violating  Prohihition  Law. 

(Decided  May  13,  1915.    Rehearing  denied  June  1,  1916. 

69  South.  239.) 

1.  Criminal  Law;  Other  Offenses;  Evidence. — Notwithstanding  the 
general  prohibition  against  the  introduction  of  evidence  of  other  of- 
fenses, yet,  where  the  agent  of  defendant  sold  intoxicants  from 
defendant's  store,  evidence  that  defendant  himself  made  other  sales, 
is  admissible  as  tending  to  show  the  guilty  knowledge  and  consent 
of  defendant. 

2.  Intoxicatinff  Liquors;  Principal;  Liability. — ^Where  prohibited 
liquors  belonging  to  the  master  are  sold  illegally  by  the  servant, 
with  the  master*s  knowledge  and  consent,  he  is  as  liable  as  if  he  had 
himself  made  the  sale. 

3.  Same;  Presumption. — ^Whisky  in  the  possession  of  and  sold  by  a 
merchant  presumptively  belongs  to  him. 

4.  Same;  Variance. — Proof  that  defendant  made  a  sale  of  spirituous 
liquors  does  not  amount  to  a  variance  from  an  affidavit  charging  a 
sale  of  spirituous,  vinous  and  malt  liquofs. 

5.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  defend- 
ant was  tried  and  convicted  solely  on  the  first  count  of  the  affidavit, 
any  error  in  overruling  demurrer  to  the  second  count  was  harmless. 

6.  Indictment  and  Information;  Offenses;  Joinder. — ^An  affidavit 
may  charge  in  separate  counts  an  unlawful  sale  of  intoxicants,  as 
well  as  the  keeping  of  a  place  where  intoxicants  are  unlawfully 
sold. 

Appeal  from  Jeflferson  Criminal  Court. 
Heard  before  Hon.  William  E.  Fort. 
Wash  Rash  was  convicted  of  selling  spirituous^  vinous 
or  malt  liquors^  and  he  appeals.  Affirmed. 

McQueen  &  Ellis^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— (1)  The  defendant  was  tried  by  the 
court  without  the  intervention  of  a  jury  and  convicted 
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under  that  count  of  the  affidavit  which  charged  a  sell- 
ing of  prohibited  liquors.  The  evidence  for  the  state  tend- 
ed to  show  that  the  sale  in  question  was  made  by  the  de- 
fendant's clerk,  who  accepted  the  money  for  the  whisky 
and  delivered  it  to  the  purchaser  at  the  defendant's 
store;  and  the  state  was  allowed,  over  the  objection  of 
defendant,  to  prove,  for  the  expressed  purpose  of  show- 
ing inferentially  the  defendant's  guilty  connection  with 
the  sale  so  made  by  his  clerk,  that  on  other  occasions 
the  defendant  in  his  own  person  had  made  such  sales 
from  his  store.  We  think  the  evidence  was  competent. 

While  it  is  a  general  rule  that  it  is  not  permissible 
to  prove  or  admit  circumstances  going  to  show  that  the 
defendant  committed  another  offense,  or  other  offenses, 
of  a  similar  character  to  that  charged,  yet  this  rule  is 
subject  to  the  exception  that  such  evidence  is  admissi- 
ble when  it  is  necessary  to  show  scienter,  or  intent,  es- 
tablish identity,  complete  the  res  gestae,  show  motive, 
or  make  out  a  chain  of  circumstantial  evidence  of  guilt 
with  respect  to  the  act  charged. — Moore  v.  State,  10  Ala. 
App.  179,  64  South.  520,  and  cases  there  cited. 

Was  the  clerk,  in  making  the  sale,  acting  for  the  de- 
fendant or  for  himself?  The  fact  that  defendant  had 
himself  been  selling  liquor  previous  to  this  at  his  store, 
where  the  clerk  was  making  this  sale,  affords  some  basis 
for  an  inference,  in  connection  with  the  other  facts  and 
circumstances,  that  the  clerk  was  acting  under  the  au- 
thority or  with  the  knowledge  and  consent  of  defendant, 
and  was  therefore  selling  defendant's  liquor  under  such 
condidtions  as  to  make  defendant  criminally  liable  for 
the  clerk's  act 

(2)  Where  intoxicating  liquors  belonging  to  the  mas- 
ter or  principal  are  sold  illegally  by  the  servant  or  agent 
with  the  knowledge  or  consent  of  the  master  or  princi- 
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pal,  the  latter  is  liable  to  the  same  extent  as  if  he  had 
made  the  sale  in  person. — 17  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  385;  Wright  v.  State,  129  Ala.  123,  29  South.  864; 
Nail  V.  State,  34  Ala.  262 ;  Seibert  v.  State,  40  Ala.  60. 

(3)  Presumptively,  the  whisky  belonged  to  the  de- 
fendant, as  it  was  in  his  possession  and  in  his  store; 
and  the  fact  that  he  himself  had  previously  been  selling 
it  afforded  basis  for  an  inference  that  his  clerk  was  au- 
thorized to  also  do  so  for  him. 

(4)  There  is  likewise  no  merit  in  defendant's  conten- 
tion that  the  court  erred  in  not  discharging  him  be- 
cause of  a  variance  between  allegation  and  proof;  the 
affidavit  upon  which  he  was  tried  alleging  a  sale  of  "spir- 
ituous, vinous,  and  malt  liquors,"  while  the  proof  showed 
only  a  sale  of  spirituous  liquors.  This  was  not  such  a 
variance  as  would  entitle  the  defendant  to  a  discharge. 
—Sanford  v.  State,  8  Ala.  App.  246,  247,  62  South.  317 ; 
Bates  V.  State,  152  Ala.  77,  44  South.  695 ;  1  Mayf .  Dig. 
855,  §  3;  Cheshire's  Case,  10  Ala.  App.  140,  64  South. 
544. 

(5)  The  said  affidavit  contained  two  counts.  The  first 
(and  the  one  upon  which  the  state  elected  to  try  the 
defendant,  and  under  which  he,  as  stated,  was  convict- 
ed) alleged,  as  said,  a  sale,  and  the  second  alleged  the 
keeping  of  an  unlawful  drinking  place  by  defendant. 
The  court  overruled  a  demurrer  to  this  second  count. 
If  it  erred  in  so  doing  it  was  clearly  error  without  in- 
jury, as  the  defendant  was  neither  tried  nor  convicted 
under  the  count. 

(6)  There  is  no  merit  in  the  demurrer  to  the  com- 
plaint as  a  whole  on  the  ground  that  it  charged  two  sep- 
arate and  distinct  offenses.  Separate  and  distinct  of- 
fenses may  be  joined  in  one  complaint  in  separate  counts 
when,  as  here,  they  are  of  the  same  general  nature,  and 
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belong  to  the  same  family  of  crimes,  and  where  the  mode 
of  trial  and  nature  of  punishment  is  the  same. — 1  Mayf. 
Dig.  447,  §  35. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 


Cox  i;.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  17,  1915.    69  South.  240.) 

1.  Witnesses;  Examination;  Motive. — Where  It  was  not  disputed 
that  a  state's  witness  was  In  the  employment  of  the  sheriff  at  $25 
per  week  as  a  detective,  to  turn  up  tigers,  the  court  properly  sus- 
tained an  objection  to  a  question  by  the  defendant  on  the  cross,  as 
to  whether  the  witness  was  in  the  business  from  patriotic  or  money 
motives,  or  if  he  reported  tigers  for  what  he  got  for  it. 

2.  Same;  Knotcledge. — ^Where  a  witness  had  testified  to  the  good 
character  of  defendant,  it  was  competent,  on  cross-examination,  to 
ask  the  witness  if  he  had  not  heard  that  defendant  had  been  up 
before  the  mayor's  court  for  a  simijar  offense;  thus  tending  to 
show  the  knowledge  of  the  witness,  the  data  upon  which  it  was 
based,  and  Its  soundness. 

Appeal  from  Barbour  Circuit  Court. 
Heard  before  Hon.  Mike  Sollie. 
Kit  Cox  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.  Affirmed. 

McDowell  &  McDowell^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — (1)  The  undisputed  evidence  show- 
ed that  the  state's  witness  Lucius  Allen  was  in  the  em- 
ploy of  the  sheriff  of  the  county,  R.  B.  Teal,  as  a  de- 
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tective  ^*to  turn  up  tigers/'  and  that  he  was  paid  f25 
pep  week  for  this  service  by  the  sheriff,  and  there  was 
no  abuse  of  the  court's  discretion  resulting  in  prejudi- 
cial error  to  the  defendant  in  sustaining  the  solicitor's 
objection  to  the  questions  propounded  to  the  state's  wit- 
ness  Allen  on  cross-examination  asking  him  if  he  was 
in  the  business  from  patriotic  or  money  motives,  or  if 
he  reported  tigers  for  what  he  got  out  of  it. 

(2)  The  defendant's  witness  Cliflf  Ventress  had  testi- 
fied in  behalf  of  the  defendant  at  his  instance  that  his 
character  was  good,  and,  although  the  ruling  of  the  court 
on  the  question  is  not  shown,  we  may  say  that  it  was 
proper  for  the  court  to  permit  the  solicitor  on  cross-ex- 
amination to  ask  the  witness  if  he  had  not  heard  that 
the  defendant  had  been  up  before  the  mayor's  court  for 
the  same  offense,  for  the  purpose  of  showing  the  knowl- 
edge of  the  witness,  eliciting  the  data  upon  which  the 
opinion  is  based,  and  testing  its  soundness. — MotUton 
V.  State,  88  Ala.  116,  6  South.  758,  6  L.  R.  A.  301. 

Other  rulings  on  the  evidence  do  not  show  error  or 
merit  discussion.  The  general  charge  requested  by  the 
defendant  was  very  properly  refused. 

We  find  no  reversible  error  in  the  record. 

Affirmed. 
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Lacy  V.  The  State. 

Embezzlement. 

(Decided  June  90,  1915.    Behearing  denied  July  19,  1915. 

69  South.  244.) 

1.  Appeal  and  Error;  Review;  Record;  Matters  Shoum. — Where 
neither  the  record  proper,  nor  the  bill  of  exceptions  set  out  such 
motion  or  disclosed  what  part  of  the  plea  It  sought  to  strike,  or  what 
part  was  In  fact  stricken,  the  appellate  court  could  not  determine 
whether  the  trial  court  erred  In  granting  the  solicitor's  motion  to 
strike  certain  parts  of  such  plea ;  the  defendant  having  pleaded  sev- 
eral special  pleas  of  former  Jeopardy  upon  which  issue  was  Joined, 
but  declining  to  offer  any  evidence  in  support  thereof. 

2.  Same;  Discretion  of  Court. — ^The  granting  of  a  nolle  prosse  under 
section  7159,  Code  1907,  Is  a  matter  within  the  sound  discretion  of 
the  trial  court,  and  not  reviewable;  hence,  this  court  cannot  review 
the  refusal  of  the  trial  court  to  enforce  an  agreement  to  nolle  prosse 
made  by  the  solicitor. 

3.  Same;  Harmless  Error, — ^Where  the  evidence  for  the  state  was 
undisputed,  and  it  is  prima  fade  suffiicent  to  excludef  beyond  a  rea- 
sonable doubt  every  rational  hypothesis  except  that  of  defendant's 
guilt,  and  defendant  offered  no  evidence,  the  appellate  court  will  not 
reverse,  even  if  there  was  error  in  the  examination  of  some  of  the 
state  witnesses;  rule  45  Supreme  Court  Practice  forbidding  such 
reversal. 

4.  Charge  of  Court;  Argumentative, — Charges  asserting  that  the 
burden  is  on  the  state  of  proving  guilt  beyond  all  reasonable  doubt, 
and  that  if  It  had  failed  to  sustain  such  burden,  the  defect  could 
not  be  supplied  by  guessing  what  the  truth  was,  and  that  the  verdict 
must  be  based  on  the  evidence,  and  not  on  guess,  speculation,  or 
supposition,  are  not  only  argumentative,  but  also  tended  to  mislead 
the  Jury  into  believing  that  the  court  thought  the  evidence  insufficient 
to  sustain  a  conviction. 

5.  Sams;  Covered  hy  Those  Oiven, — ^Tt  Is  not  error  to  refuse  charges 
substantially  covered  by  written  Instructions  given. 

6.  Sams;  Conformity  to  Evidence. — ^Where  there  was  evidence 
tending  to  connect  another  as  an  accomplice,  the  defendant's  requested 
charges  that  unless  there  was  evidence  showing  to  a  moral  certainty 
that  he  did  not  account  for  money  had  and  received  from  a  third 
person,  he  was  not  guilty,  and  that  the  Jury  must  find  that  the  money 
paid  by  such  third  person  was  neither  accounted  for  by  defendant 
to  such  accomplice  or  to  the  state,  was  properly  refused. 

7.  Same;  Abstract. — ^A  requested  charge  that  a  mere  failure  to 
return  money  entrusted  to  an  agent  without  evidence  of  a  fraudulent 
disposition  is  not  sufficient  to  constitute  the  offense  of  embezzlement, 
is  abstract  and  properly  refused. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstead  Brown. 

Theo  Lacy,  alias,  was  convicted  of  embezzlement,  and 
he  appeals.  Affirmed. 

The  facts  and  the  pleadings  sufficiently  appear  in  the 
case  of  Lacy  v.  The  State,  infra.  The  following  charges 
were  refused  to  the  defendant:  (21)  The  court  charges 
the  jury  that  the  burden  is  upon  the  state  to  convince 
you  of  defendant's  guilt  to  the  exclusion  of  every  reason- 
able doubt,  and  by  evidence  that  overcomes  the  presump- 
tion of  fact  that  the  law  surrounds  the  defendant  with 
that  he  is  innocent  of  crime ;  and,  if  the  state  has  failed 
to  meet  this  burden,  you  cannot  supply  the  defect  by 
guessing  what  the  truth  is.  Your  verdict  must  be  based 
on  the  evidence  introduced  in  the  case,  and  not  on  guess- 
es, speculations,  or  suppositions. 

(22)  The  defendant  must  be  tried  on  the  evidence,  and 
the  evidence  alone;  and  unless  the  evidence  and  the  evi- 
dence alone  satisfies  this  jury  beyond  all  reasonable 
doubt  that  he  knowingly  converted  the  money  or  a  part 
thereof  that  was  paid  by  Bernard  Prank,  then  he  can- 
not be  convicted. 

(23)  The  law  presumes  the  defendant  to  be  innocent 
of  the  commission  of  the  offense  charged  in  the  indict- 
ment, and  this  presumption  continues  to  go  in  favor  of 
the  defendant  until  the  evidence  convinces  you  beyond 
a  reasonable  doubt  of  his  guilt,  and  you  cannot  find  the 
defendant  guilty. 

(Z  E)  The  law  presumes  that  every  person  does  his 
duty,  and,  unless  there  is  evidence  that  shows  to  a  moral 
certainty  that  the  defendant  did  not  account  to  J.  G. 
Oakley  for  the  money  received  from  Prank,  then  the  jury 
should  acquit  the  defendant. 
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(Z  H)  A  mere  failure  to  return  money  intrusted  to 
an  agent  without  evidence  of  a  fraudulent  conversion 
or  disposition  is  not  sufficient  to  constitute  the  crime  of 
embezzlement. 

(M  C)  The  defendants  should  not  be  tried  on  suspi- 
cion or  suppositions,  but  upon  the  evidence,  and  the  evi- 
dence alone,  and  unless  this  evidence,  and  this  evidence 
alone,  makes  it  morally  certain  that  the  defendant  is 
guilty,  he  should  be  acquitted. 

(  X  Y  Z)  Before  the  jury  can  convict  the  defendant, 
they  must  believe  beyond  a  reasonable  doubt  from  the 
evidence  that  the  money  paid  by  Fi*ank  was  neither  ac- 
counted for  by  Lacy  to  Oakley,  to  the  state,  nor  de- 
posited in  any  bank  to  the  credit  of  the  convict'  depart- 
ment. 

RusHTON^  Williams  &  Crenshaw^  and  Hill,  Hill, 
Whiting  &  Stern,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — ^AU  questions  raised  as  to  the  insuffi- 
ciency of  the  indictment  were,  it  is  conceded  by  appel- 
lant's counsel,  determined  adversely  to  this  same  appel- 
lant on  his  appeal  in  a  companion  case,  wherein  the  in- 
dictment  contained  counts  framed  practically  the  same 
as  here,  and  which  were  demurred  to  on  grounds  like- 
wise practically  the  same  as  here.  In  holding,  therefore, 
that  the  court  did  not  err  in  overruling  the  demurrers, 
it  is  unnecessary  to  indulge  in  any  discussion  of  the 
counts  now  attacked  or  of  the  demurrers  attacking  them, 
but  it  will  be  sufficient  to  cite,  which  we  do,  the  case  re- 
ferred to,  wherein  our  views  as  to  these  matters  are  fully 
expressed. — Ttieo.  Lacy  v.  State,  infra,  68  South.  706. 
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(1)  The  record  discloses  that  the  defendant  pleaded 
the  general  issue  and  a  number  of  special  pleas  of  for- 
mer jeopardy,  upon  which  issue  was  joined  by  the  state 
and  a  separate  verdict  returned  against  defendant,  who 
declined  in  open  court  to  oflEer  any  evidence  in  support 
of  said  pleas.  No  demurrers  were  filed  to  any  of  said 
pleas,  but  the  judgment  entry  recites  that  the  solicitor 
made  a  motion  to  strike  certain  portions  of  these  pleas, 
which  motion  was  granted.  Whether  the  court  erred  in 
doing  so  we  are  unable  to  determine,  since  neither  the 
record  proper  nor  the  bill  of  exceptions  sets  out  said 
motion  nor  discloses  what  portion  of  the  pleas  it  sought 
to  strike  or  what  portion  the  court,  in  fact,  struck. 

(2)  Complaint  is  also  made  as  to  the  action  of  the 
trial  court  in  declining  to  enforce  an  alleged  agreeement 
of  the  solicitor  to  nol.  pros,  the  case.  No  nol.  pros,  can 
be  taken  without  the  consent  of  the  trial  court  (Code, 
§  7159),  and  as  to  whether  it  should  or  not  give  such 
consent  is  a  matter  resting  within  its  sound  discretion, 
which  cannot  be  reviewed. 

(3)  The  defendant  introduced  no  evidence  whatsoever. 
The  evidence  for  the  state  was,  consequently,  undis- 
puted ;  and  it — the  legal  evidence — being,  as  it  was  suffi- 
cient, if  believed,  to  exclude  beyond  a  reasonable  doubt 
every  rational  hypothesis  except  that  of  defendant's 
guilt,  and  there  being  nothing,  so  far  as  appears,  to 
cast  any  discredit  whatever  upon  it,  we  would  not  feel 
justified  under  the  new  rule  of  our  Supreme  Court  (rule 
45,  as  published  in  175  Ala.  xxi,  61  South,  ix)  in  revers- 
ing the  judgment  of  conviction,  even  if  we  were  of  opin- 
ion that  the  court  erred  in  some  of  its  rulings  in  not 
sustaining  objections  interposed  by  defendant  to  some 
of  the  questions  asked  some  of  the  state's  witnesses  by 
the  solicitor  and  to  some  of  their  answers  thel*eto.   We 
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cannot  say,  as  we  are  required  to  say  by  the  new  rule 
as  a  condition  to  a  reversal,  that  either  of  these  rulings, 
if  error,  "has  probably  injuriously  affected  substantial 
rights^'  of  the  defendant ;  hence  we  deem  it  unnecessary 
to  discuss  the  several  rulings  of  the  court  on  the  evidence 
as  are  complained  of,  especially  since  they  present  no 
questions  either  new  or  novel,  and  have  received  only 
scant  attention  in  appellant's  brief. 

We  will  pass,  therefore,  to  a  consideration  of  the  re- 
fused charges,  confining  our  discussion,  however,  to  those 
only  of  these  charges  that  are  insisted  upon  in  brief, 
to  wit,  charges  numbered  21,  22,  23,  Z  E,  Z  H,  M  C, 
and  X  Y  Z,  contenting  ourselves  with  saying  as  to  the 
others — ^those  not  so  insisted  upon — that  they  are  so 
clearly  without  merit  as  not  to  require  discussion  to 
demonstrate  that  fact. 

(4)  The  last  sentence  in  charge  21,  to  the  effect  that 
the  verdict  of  the  jury  "must  be  based  on  the  evidence 
introduced  in  the  case,  and  not  on  guesses,  speculations^ 
or  suppositions,"  as  well  as  the  former  sentence  that 
the  jury  cannot  supply  defects  in  the  evidence  "by  guess- 
ing what  the  truth  is,"  renders  the  charge  bad  as  being 
argumentative  and  as  tending  to  mislead  the  jury  into 
believing  that  the  court  entertained  the  idea  that  the 
evidence  was  not  sufficient  to  sustain  a  conviction. — 
Brown  v.  State,  142  Ala.  287,  38  South.  268 ;  Broton  v. 
State,  150  Ala.  25,  43  South.  194 ;  1  Mayf .  Dig.  173 ;  5 
Mayf.  Dig.  127;  6  Mayf.  Dig.  111. 

Charge  22  was  objectionable  for  the  same  reason,  con- 
taining, as  it  did,  a  statement  that  the  defendant  "must 
be  tried  on  the  evidence,  and  on  the  evidence  alone,  and 
that  unless  the  evidence,  and  the  evidence  alone,  satis- 
fies this  jury,"  etc.,  then  defendant  cannot  be  convict- 
ed. The  same  may  be  said  of  charge  M  G,  which  asserts 
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that  "the  defendant  should  not  be  tried  on  suspicion  or 
suppositions,  but  on  the  evidence,  and  the  evidence  alone, 
and  that  unless  the  evidence  alone"  convinced  the  jury 
of  defendant's  guilt,  etc.,  he  should  be  acquitted. 

(5)  Assuming  the  correctness  of  charge  23,  no  rever- 
sal can  follow  for  its  refusal,  because  the  only  propo- 
sitions asserted  in  the  charge,  to  wit,  the  legal  presump- 
tion of  defendant's  innocence,  and  the  necessity  for 
unanimity  of  belief  on  the  part  of  the  jury  as  to  defend- 
ant's guilt,  and  the  degree  of  proof  required,  are  fully 
covered  by  given  charges  25  and  27. — Dwois  v.  State,  8 
Ala.  App.  147,  62  South.  1027. 

(6)  Charge  Z  E  was  i)roperly  refused  in  the  light  of 
the  evidence  tending  to  connect  Oakley  as  an  accom- 
plice in  the  commission  of  the  effense  and  in  the  light 
of  the  charge  embraced  in  counts  1,  7,  8,  and  9  of  the 
indictment.  For  the  same  reason,  charge  X  Y  Z  was 
properly  refused. 

(7)  Charge  Z  H,  if  not  otherwise  faulty,  wa«  so,  as 
being  abstract. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  conviction  is  affirmed. 
Affirmed. 

Pblham,  p.  J.  not  sitting. 
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Lwroeny, 

(Decided   June  8,   1915.     09   South.   250.) 

1.  Lannrif;  Idvntifivation. — The  Identification  of  the  propertj'  is  a 
fact  es'siMitial  to  make  out  the  charge  of  larceny. 

2.  SaiiK  :  Eridencc;  Rea  Gestae — Where  the  prosecution  was  for 
the  larcer^  of  a  saw,  and  in  the  presence  of  defendant,  a  witness 
ideiitififd  the  saw  in  question  as  the  property  stolen,  a  statement  by 
another  vHdoss  to  defendant,  **Balls,  what  have  you  got  to  say  to 
that."  aiHl  tlu'  answer  of  defendant  "Well,  I  tell  you,  Mr.  F.,  you 
just  let  ll.f^iii  have  the  saw,  and  I  will  go  right  after  that  fellow  that 
I  izot  it  liom;  I  sho  will  make  film  do  about,"  was  admissible  as 
part  of  till'  res  gestnte  as  to  the  identity  of  the  saw  found  with  that 
allegefl  to  have  been  stolen. 

3.  Trial :  Polling  Jury;  Answer. — Where  the  jury  w'as  being  polled 
an  af^lrmati^e  nodding  of  tlie  head  by  one  of  the  Jurors  and  his 
statement,  "I  consented  to  it,"  In  response  to  an  inquiry  by  the 
c*oiirt  as  to  whether  it  was  his  verdict,  was  a  sufficient  indication 
that  he  ajrroed  to  and  acquiesced  in  the  verdict. 

4.  Neir  Tiiiil;  Criminal  Case. — The  api)ellate  court  cannot  review 
the  action  of  the  trial  court  in  overruling  a  motion  for  a  new  trial  in 
a  criminal  viii^\  i)revious  to  the  passage  of  the  re<*ent  act  on  the 
subject. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  James  A.  Bilbeo. 
Marion  Bails  was  convicted  of  larceny,  and  he  ap- 
peals. AflSrmed. 

» 

McCoRD  &  Davis^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1,  2)  The  testimony  of  the  witness  Ful- 
lington  as  to  the  statement  made  by  Cartledge  in  the 
presence  and  hearing  of  the  defendant  at  the  depot  while 
Cartledge  was  identifying  the  saw  in  question  as  the 
property  stolen  from  Brasseale's  mill,  in  connection  with 
the  question  of  the  witness  to  the  defendant  referring 
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to  the  statement  of  Oartledge,  "Bails,  what  you  got  to 
say  to  that?"  and  defendant's  answer  to  this  question, 
to  wit,  "Well,  I  tell  you,  Mr.  FuUington;  you  just  let 
them  have  the  saw,  and  I  will  go  right  after  that  fel- 
low that  I  got  it  from;  I'll  sho  make  him  do  about," 
was  necessary  to  make  clear  the  purport  and  meaning 
of  the  question  of  the  witness  and  defendant's  answer, 
which  was,  in  eflFect,  an  admission  of  the  identity  of  the 
saw  found  at  the  depot  with  the  property  alleged  to 
have  been  stolen.  The  identification  of  the  property  was 
a  fact  essential  to  the  state's  case. — Underbill  on  Crim- 
inal Evidence,  §  296. 

"Whenever  evidence  of  an  act  is  in  itself  competent 
and  admissible  as  a  material  fact  in  the  case,  and  is  so 
admitted,  the  declarations  accompanying  and  character- 
izing such  act  become  and  form  a  part  of  the  res  gestss 
of  the  act,  and,  as  such,  are  competent  and  admissible 
in  evidence  as  being  explanatory  of  the  act." — Campbell 
V.  Stdte,  133  Ala.  87,  31  South.  804,  91  Am.  St.  Rep.  17; 
Maddox  v.  State,  159  Ala.  53,  48  South.  689 ;  Harris  v. 
State,  177  Ala.  22,  59  South.  205. 

(3)  On  a  poll  of  the  jury  one  of  the  jurors,  in  response 
to  the  question  propounded  by  the  court,  "Is  that  your 
verdict?"  answered  by  a  nod  of  the  head  in  the  affirma- 
tive, and  added,  "I  consented  to  it."  This  was  sufficient 
to  indicate  that  this  juror  agreed  to  and  acquiesced  in 
the  verdict. — Mc Alpine  v.  State,  177  Ala.  93,  23  South. 
130 ;  Rudder  v.  State,  12  Ala,  App.  72,  67  South.  738. 

(4)  This  court  will  not  review  the  action  of  the  trial 
court  in  overruling  motion  for  new  trial  in  a  criminal 
case.—Burraffe  v.  State,  113  Ala.  108,  21  South.  213; 
D(yrsei/  v.  State,  107  Ala.  157,  18  South.  199. 

There  is  no  error  in  this  record,  and  the  judgment  is 
affirmed. 
Affirmed. 
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Stadt  V.  The  State. 

Violating  Prohibition  Law. 

(Decided  May  11,  1915.    Rehearing  denied  June  1»  1915. 

69  South.  254.) 

1.  Criminai  Law;  Former  Jeopardy;  Plea.— A.  plea  alleging  that 
for  the  same  or  substantially  the  same  offense  alleged  to  have  been 
committed  on  the  same  date»  and  testified  to  by  the  same  witnesRes, 
on  an  indictment  charging  the  same  offense,  defendant  was  put  on 
trial  in  a  court  of  competent  Jurisdiction,  and  a  Jury  selected, 
empaneled  and  sworn  to  try  him  on  the  charge,  was  demurrable  under 
the  provisions  of  section  7314,  Ck)de  1907. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  defend- 
ant on  the  trial  had  the  full  benefit  of  the  matters  set  up  in  the 
plea  under  another  plea  setting  out  more  fully  such  matters,  any 
error  in  sustaining  demurrer  to  the  plea  was  harmless. 

Appbal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  William  E.  Port. 

O.  E.  Stadt  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.  Affirmed. 

Plea  2  sets  up  in  brief  that  for  the  same  or  substan- 
tially the  same  offense  alleged  to  have  been  committed 
on  the  same  date^  and  testified  to  by  the  same  witnesss, 
on  an  indictment  charging  the  same  offense,  this  de- 
fendant was  put  upon  trial  in  a  court  of  competent  juris- 
diction, and  a  jury  was  selected,  impaneled,  and  sworn 
to  try  him  upon  said  charge.  Plea  3  alleges,  in  addition 
to  the  above  facts,  that  the  jury  is  now  out  deliberating 
upon  the  issue  in  said  case;  said  plea  also  setting  out 
a  copy  of  the  indictment  for  a  violation  of  the  prohibi- 
tion law. 

Eblb  Pbttus,  for  appellant 

W.  L.  Maetin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 
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THOMAS,  J. — The  defendant  was  tried  and  convict- 
ed  upon  a  charge  of  selling  unlawfully  spirituous,  vinous, 
or  malt  liquors.  He  pleaded  to  the  indictment  the  gen- 
eral issue  and  two  special  pleas  of  former  jeopardy,  num- 
bered, respectively,  2  and  3,  to  each  of  which  latter  the 
solicitor  filed  a  demurrer.  The  court  sustained  it  as  to 
the  second  plea,  but  overruled  it  as  to  the  third,  and 
upon  the  trial  of  the  issue  presented  by  this  plea  {plea 
third),  as  well  as  upon  the  trial  of  the  issue  presented 
by  the  plea  of  the  general  issue,  the  jury  returned  a 
verdict  against  the  defendant  and  in  favor  of  the  state. 

(l,-2)  The  defendant  now  complains  that  the  court 
erred  in  sustaining  the  demurrer  to  his  said  plea  num- 
bered 2.  We  are  not  of  this  opinion  {Gordon  v,  State^ 
71  Ala.  315;  Baysinger  v.  State,  77  Ala.  60;  Code,  § 
73U ;  Andretcs  t?.  State,  174  Ala.  11,  56  South.  998,  Ann. 
Cas.  1914B,  760;  1  Mayf.  Dig.  491,  §  4),  but,  if  we  were, 
it  would  not  result  in  a  reversal  of  the  judgment,  be- 
cause  it  appears  that  the  defendant  on  the  trial  got  the 
full  benefit  of  the  matters  set  up  in  this  plea  under  his 
said  third  plea,  wherein  he  more  fully  set  out  the  al- 
leged jeopardy  {MiUigart  v.  PoUard,  112  Ala.  465,  20 
South.  620;  Calhoun  v,  Hannnn,  87  Ala.  277,  6  South. 
291 ;  Gilman  v.  Jozies,  87  Ala.  691,  5  South.  785,  7  South. 
48,  4  L.  R.  A.  113). 

There  are  no  other  (|uesti(ms  res(*rved  for  review  in 
the  record,  except  a  few  rulings  of  the  trial  court  on  the 
admission  and  rejection  of  evidence.  As  to  the  connect- 
ness  of  these  rulings  there  is  so  little  room  for  contro- 
versy that  they  are  not  diwtussed  in  brief,  and  we  deem 
it  unnecessary  to  discuss  them  here,  especially  since  they 
present  no  question  either  new,  novel,  or  doubtful. 

AflBrmed. 
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Avery  v.  The  State. 

Burglary, 

(Decided  June  8,  1015.    69  South.  255.) 

Appeal  and  Error;  Dismissal;  Bill  of  Exceptions. — Where  the 
time  allowed  by  law  for  presenting  the  bill  of  exceptions  to  the 
trial  judge  and  his  approval  and  signing  thereof  had  expired  before 
the  call  of  the  division  to  which  the  cause  was  returnable,  and  no 
excuses  was  shown  for  a  failure  to  prosecute  the  appeal  properly, 
the  appeal  will  be  dismissed. 

Appeal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 
Tom  Avery  was  convicted  of  burglary,  and  he  appeals. 
Appeal  dismissed. 

No  counsel  marked  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

• 

BROWN,  J. — The  appellant  was  convicted  November 
30,  1914,  for  the  offense  of  burglary,  and  was  sentenced 
to  the  penitentiary  for  ten  years  as  a  punishment  for 
the  offense,  and  from  that  judgment  he  appealed,  and 
in  response  to  his  written  statement  of  appeal  a  certifi- 
cate was  filed  Avith  the  clerk  of  the  Supreme  Court  Jan- 
uary 15,  1915,  and  on  January  30,  1915,  delivered  to  and 
filed  by  the  clerk  of  this  court,  but  no  transcript  has 
been  filed. 

It  now  appearing  that  the  time  allowed  by  law  for 
presenting  a  bill  of  exceptions  to  the  trial  judge,  and 
the  approval  and  signing  thereof  by  the  judge,  had  ex- 
pired before  the  call  of  the  division  to  which  this  case 
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belongs,  and  no  cause  being  shown  for  the  failure  of  the 
appellant  to  prosecute  his  appeal,  the  motion  bf  the  At- 
torney General  to  dismiss  the  appeal  is  granted. 
Appeal  dismissed. 


Ludlum  i;.  The  State. 

Larceny. 

(Decided  June  15,  1915.    69  South.  255.) 

1.  Trial;  Exceptions  to  Evidence;  Sufficiency. — Where  no  objection 
is  interposed  to  the  question  when  propounded  or  before  answered, 
an  exception  "to  the  foregoing  testimony  of  the.  witness  Riles"  was 
too  general  to  be  considered. 

2.  Charge  of  Court;  Covered  hy  Those  Given, — ^Tt  is  not  error  to 
refuse  instructions  substantially  covered  by  written  Instructions 
given. 

3.  Larceny;  Evidence;  Jury  Question. — ^Where  there  Is  a  conflict  In 
the  evidence  or  its  tendencies  as  to  the  intent  of  an  alleged  taking, 
the  defendant  is  not  entitled  to  the  affirmative  charge. 

4.  Same;  Intent. — ^The  taking  must  have  been  done  with  an  intent 
to  steal  for  the  offense  to  be  larceny. 

5.  Same;  Instructions. — ^Where  the  prosecution  was  for  the  larceny 
of  two  pairs  of  trousers,  and  there  was  evidence  to  support  the  con- 
tention of  defendant  that  he  took  them  from  a  pressing  shop  with 
the  consent  and  permission  of  the  proprietor,  honestly  believing  that 
they  were  his.  own,  which  had  been  sent  to  that  shop  to  be  preensed, 
he  was  entitled  to  an  instruction  that  unless  the  jury  believed  from 
the  evidence  that  when  he  took  them  from  the  shop,  it  was  his  inten- 
tion to  convert  them  to  his  own  use,  and  that  if  he  took  them  from 
the  shop  under  the  belief  that  they  were  his  own,  and  after  taking 
them  he  determined  to  keep  them  for  his  own  use,  he  was  not 
guilty. 

6.  Same;  Embezzlement;  Distinction. — As  distinguished  from  em- 
bezzlement, larceny  rests  on  a  trespass  or  wrong  to  the  possession, 
and  where  one  gains  possession  of  property  so  as  to  constitute  a 
bare  charge  or  custody,  or  procures  it  by  subterfuge,  he  does  not 
divest  the  constructive  possession  of  the  owner,  and  the  offense  of 
appropriating  the  property  was  larceny. 

Appbal  from  Geneva  County  Court. 
Heard  before  Hon.  John  A.  Campbbll. 
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Cliflf  Ludlum  was  convicted  of  larceny,  and  he  appeals. 
Reversed  and  remanded. 

The  bill  of  exception  recites  that  CliflF  Ludlum  sent 
or  carried  two  pairs  of  pants  to  the  pressing  shop  of 
one  E.  L.  Curenton,  and  came  back  on  Saturday  after- 
noon for  them.  The  evidence  is  in  conflict  as  to  wheth- 
er Curenton  told  him  that  they  were  ready,  and  were 
hanging  on  the  clothes  rack  in  the  back  part  of  the 
room,  and  whether  Curenton  told  Ludlum  to  go  back  and 
get  them.  The  other  facts  sufficiently  appear  from  the 
opinion. 

The  following  charges  were  refused  the  defendant: 
"(A)  Larceny  is  the  felonious  taking  and  carrying  away 
the  personal  property  of  another  with  the  intent  to  con- 
vert it  to  the  use  of  the  taker,  or  to  deprive  the  owner 
thereof,  and  unless  you  believe  from  all  the  evidence  that 
this  was  the  intention  of  the  defendant  at  the  time  that 
he  took  the  trousers  from  the  shop  of  Curenton,  you  can- 
not convict.^' 

"(C)  The  intent  to  steal  is  the  material  ingredient 
of  larceny,  and  I  charge  you  that  if  defendant  took  the 
trousers  from  the  shop,  of  Curenton  under  the  belief  that 
they  were  his  own,  and  after  taking  them,  determined 
to  keep  them,  for  his  own  use,  and  deprive  the  owner 
of  them,  he  was  not  guilty  of  larceny,  and  you  cannot 
convict  him  of  the  oflfense  charged  in  the  indictment." 

No  counsel  marked  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. —  (1)  The  several  objections  that 
were  made  and  exceptions  reserved,  according  to  the  re- 
citals, of  the  bill  of  exceptions,  "to  the  foregoing  testi- 


280  COURT  OP  APPEALS  f^oi. 

rLudliini  V.  The  State.] 

mony  of  the  witness  Riles,"  are  not  shown  to  have  been 
made  to  the  questions  at  the  time  they  wel'e  propounded, 
or  before  the  questions  were  answered.  The  exceptions 
are  not  shown  to  have  been  made  to  any  particular  rul- 
ing, or  rulings,  of  the  court  in  admitting  evidence,  and 
are  entirely  too  general  to  be  considered. 

There  is  no  merit  in  the  defendant's  motion,  made 
at  the  conclusion  of  the  introduction  of  the  state's  testi- 
mony, "to  quash  the  Indictment  and  dismiss  the  prose- 
cution" because  of  a  variance. 

(2)  Refused  charges  4  and  6,  requested  by  the  defend- 
ant, are  covered  by  given  charge  1. 

Without  passing  upon  the  charge  as  good,  it  is  enough 
to  say  of  charge  No.  7  that  it  is  more  than  covered  by 
given  charges  Nos.  2  and  3. 

(3)  The  general  charge  requested  in  defendant's  be- 
half was  properly  refused.  If  there  is  any  conflict  in 
the  evidence,  or  its  tendencies,  as  to  the  intent  of  the 
taking,  the  accused  is  not  entitled  to  the  general  charge. 
—Cox  V,  State,  99  Ala.  162,  13  South.  556. 

(4-6)  On  the  facts  in  this  case  the  defendant  was  en- 
titled to  have  written  charge  (A),  requested  by  him, 
given  to  the  jury  as  a  statement  of  part  of  the  law  ap- 
plicable to  the  case.  The  undisputed  evidence  showed 
that  the  defendant  took  to  the  place  of  business  of  one 
E.  L.  Curenton,  who  conducted  a  pressing  shop,  two 
pairs  of  pants,  and  that  when  he  called  for  them  a  few 
days  afterward  Curenton  was  busy,  and  informed  him 
the  pants  were  ready  and  on  the  rack  in  the  back  of  the 
room;  that  the  defendant  went  to  this  rack,  on  which 
were  hanging  quite  a  large  number  of  pants  belonging 
to  the  customers  of  Curenton,  and  took  two  pairs  of 
pants  and  came  back  to  where  Curenton  was  in  the 
shop,  and  informed  him  he  had  his  pants,  and  that  his 
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brother  would  pay  the  charges  to  which  Curenton  re- 
plied that  that  was  all  right.  The  defendant,  almost  im- 
mediately after  this,  went  to  Florida,  where  he  had  se- 
cured a  place  to  work,  and  soon  after  his  return  was 
arrested  on  an  aflSdavit  and  warrant  sworn  out  by  Cur- 
enton, charging  him  with  larceny  in  having  stolen  one 
of  the  pairs  of  pants.  In  the  meantime — that  is,  after 
the  defendant  had  taken  the  pants  from  the  shop  of 
Curenton  and  before  his  return  from  Florida — ^it  had 
been  ascertained  that  one  of  the  paii*s  of  pants  taken 
from  Curenton's  shop  by  the  defendant  belonged  to  one 
John  Riles.  The  evidence  further  showed  that  the  pants 
belonging  to  the  defendant  and  those  belonging  to  Riles, 
which  the  defendant  took,  were  both  blue  serge  pants, 
and  the  defendant  testified  that  he  did  not  discover  that 
one  of  the  pairs  of  pants  taken  from  the  shop  of  Curen- 
ton did  not  belong  to  him  until  he  had  gone  to  Florida, 
and  that  upon  discovering  this  he  had  never  worn  them, 
and  that  when  he  delivered  them  to  the  sheriff  who  ar- 
rested him  on  the  charge  of  stealing  them,  they  were 
in  exactly  the  same  condition  as  when  he  got  them,  never 
having  been  out  of  his  possession  and  never  having  betm 
w^orn  by  him. 

Under  the  evidence  it  could  not  be  said  that  the  de- 
fendant came  into  possession  of  the  property  alleged 
to  have  been  stolen  so  as  to  give  him  but  the  bare  charge 
or  custody  of  the  property  while  the  true  owner  was  in 
the  constructive  possession.  As  said  by  the  writer  in  the 
opinion  of  the  court  in  Boswell  v.  State,  1  Ala.  App.  17S, 
182,  56  South.  21,  22:  "Larceny  and  embezzlement  b(^ 
long  to  the  same  family  of  crimes;  the  distinguishing 
feature  being  that  to  constitute  larceny  there  must  have 
been  a  trespass  or  Avrong  to  the  possessicm,  but  where 
one  gains  possession  of  the  property  so  as  to  constitute 
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only  a  bare  charge,  or  custody,  or  procures  it  by  sub- 
terfuge, it  does  not  divest  the  possession  of  the  true  own- 
er; he  is  still  in  the  constructive  possession,  and  the 
offense  of  appropriating  the  property  is  larceny." 

There  is  nothing  in  the  evidence  in  this  case  to  show 
that  the  defendant  gained  possession  of  the  property 
alleged  to  have  been  stolen  by  subterfuge,  or  that  his 
possession  was  but  the  bare  charge  or  custody,  as  in  the 
case  of  a  servant  or  agent  having  the  custody  of  goods 
for  another,  and  the  cases  holding  that  an  appropriation 
of  the  goods  in  custody  by  a  servant  or  agent  under  cir- 
cumstances that  do  not  divest  the  true  owner  of  posses- 
sion constitutes  larceny  do  not  apply. 

Under  the  facts  in  this  case  it  was  the  defendant's  con- 
tention, supported  by  the  evidence  introduced  in  his  be- 
half, that  he  took  the  property  honestly  believing  it  was 
his  own,  and  this  cannot  be  larceny. — Barnes  v.  State ^ . 
103  Ala.  44, 15  South.  901 ;  Mommffstar,  v.  State,  55  Ala. 
148.  To  constitute  larceny  in  this  case,  the  taking  must 
have  been  perpetrated  with  an  intent  to  steal,  and  the 
court  was  in  error  in  refusing  to  give  charges  (A)  and 
( C ) ,  requested  by  the  defendant.  See  the  following  cases, 
which  support  and  are  in  line  with  our  holding:  Johtir 
son  V,  State]  73  Ala.  523;  Roundtree  v.  State y  58  Ala. 
381 ;  Bailey  v.  State,  58  Ala.  414 ;  Talbert  v.  State,  121 
Ala.  36,  25  South.  690;  Green  v.  State,  68  Ala.  539; 
Allen  V.  State,  91  Ala.  19,  8  South.  665,  24  Am.  St.  Rep. 
856 ;  Beckham  v.  State,  100  Ala,  15, 14  South.  859 ;  Wea^)- 
er  V,  State,  77  Ala.  26 ;  Crocheron  v.  State,  86  Ala.  65, 
5  South.  649,  11  Am.  St.  Rep.  18. 

For  the  errors  pointed  out,  the  judgment  of  convic- 
tion must  be  reversed,  and  the  case  remanded. 

Reversed  and  remanded. 
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Johns  i;.  The  State* 

Violatitig  Prohibition  Law, 

(Decided  June  17,  1915.    Rehearing  denied  July  19,  1915. 

69  South.  259.) 

1.  Criminal  Law;  Former  Jeopardy, — Notwithstanding  the  provi- 
sions of  section  1222,  Code  1907,  an  acquittal  on  a  charge  of  selling 
intoxicating  liquors  in  violation  of  a  town  ordinance  is  not  a  bar  to  a 
subsequent  prosecution  of  the  same  defendant  on  a  charge  of  keeping 
or  having  in  his  possession  for  sale  intoxicating  liquors  In  violation 
of  the  state  law,  iJthough  a  conviction  on  the  subsequent  charge  is 
sought  on  substantially  the  same  evidence,  such  evidence  being  insuf- 
ficient to  warrant  a  conviction  for  sdling  liquor. 

2.  Same, — ^A  defendant  to  plead  former  jeopardy  under  section  9, 
GSonstitutlon  1901,  must  show  that  the  offense  charged  in  the  two 
prosecutions  is  the  same  in  law  and  in  fact ;  the  words  "same  offense" 
as  therein  used  meaning  the  same  identical  act  and  crime. 

3.  Courts;  Decisions  Controlling. — ^The  decisions  of  the  Supreme 
Court  are  binding  on  the  Court  of  Appeals. 

4.  Appeal  and  Error;  Harmless  Error;  Instruction. — ^Where  the 
state  was  entitled  under  the  evidence  to  a  directed  verdict  on  the 
plea  of  former  jeopardy,  any  error  in  submitting  the  plea  to  the  jury 
is  without  prejudice. 

Appeal  from  Pike  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbabcb. 
Sherman  Johns  was  convicted  of  violating  the  prohi- 
bition law,  and  he  appeals.  Affirmed. 

A.  G.  Sbay,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — (1,  2)  The  only  question  presented  in 
this  case  is  as  to  whether  or  not  an  acquittal  of  a  de- 
fendant on  a  charge  of  "selling,  bartering,  giving  away, 
exchanging,  or  delivering"  to  another  spirituous,  vinous, 
or  malt  liquors  in  violation  of  a  town  ordinance  is  a  bar 
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to  a  subsequent  prosecution  of  defendant  on  a  charge 
of  "keeping  or  having  in  his  possesion  for  sale  or  other 
unlawful  disposition"  spirituous,  vinous,  or  malt  liq- 
uors in  violation  of  state  law,  when  his  conviction  upon 
the  latter  charge  is  sought  upon  the  same,  or  substan- 
tially the  same,  evidence  as  was  introduced  against  him 
on  the  former  charge,  and  when  that  evidence  is  of  a 
circumstantial  character,  and  is  suflBicient  to  warrant 
a  conviction  for  the  latter  charge,  that  is,  "keeping  or 
having  in  his  possession  for  sale  or  unlawful  disposi- 
tion" such  liquor's,  but  is  wholly  insufficient  to  warrant 
a  conviction  for  the  former  charge,  that  is,  selling,  bar- 
tering, giving  away,  exithanging,  or  delivering  such  liq- 
uors, since  there  was  no  evidence  whatever  of  either  a 
sale,  barter,  giving  away,  exchange,  or  delivery,  but  the 
only  evidence  was  evidence  of  the  possession  by  defend- 
ant of  a  large  quantity  of  prohibited  liquors,  33  gallons 
in  pints  and  half  pints,  at  a  place  other  than  in  his  dwell- 
ing, and  from  which  facts  it  may  be  inferred  that  de- 
fendant had  such  liquors  for  purposes  of  sale  or  other 
unlawful  disposition,  though  it  cannot  be  inferred  that 
he  had  in  fact  sold  or  otherwise  actually  and  unlaw- 
fully disposed  of  any  part  of  such  liquors. — Preist  v. 
State,  5  Ala.  App.  171,  59  South.  318;  Hodge  v.  State, 
11  Ala.  App.  185,  65  South.  676;  Watson  v.  State,  11 
Ala.  App.  199,  65  South.  689 ;  Ilernng  v.  State,  11  Ala. 
App.  202,  65  South.  707 ;  Salle;/  v\  State,  9  Ala.  App. 
82,  64  South.  185;  Fuller  Bill  (Gen.  &  Loc.  Acts  Sp. 
Sess.  1909,  p.  64,  §  4). 

Such  evidence  might,  as  said,  well  sustain  a  convic- 
tion for  keeping  or  having  in  possession  for  sale  or  other 
unlawful  disposition  such  liquor,  but  certainly  would 
not  sustain  a  conviction  for  an  actual  sale,  barter,  ex- 
change, delivery,  or  giving  away.    Does  the  fact,  there- 
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fore,  that  on  this  evidence  the  defendant  was  previously 
acquitted  on  a  trial  under  the  charge  of  selling,  etc., 
bar  his  subsequent  prosecution  on  that  evidence  under 
the  present  charge  of  keeping  for  sale,  etc.? 

(3)  It  seems  to  us  not;  and  in  support  of  this  view 
we  quote  approvingly  as  follows  from  17  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  596  et  seq.  to  wit:  "The  prohibition 
of  the  common  law  and  of  the  Constitution  is  against 
a  second  jeopardy  for  the  'same  oflfense,'  that  is,  the 
same  identical  act  and  crime,  or,  as  expressed  in  a  num- 
ber of  cases,  to  entitle  a  defendant  to  plead  successfully 
former  jeop'ardy,  the  offense  charged  in  the  two  prose- 
cutions must  be  the  same  in  law  and  in  fact.  Thus  an 
acquittal  or  conviction  on  a  prosecution  for  keeping  a 
gambling  house  will  not  bar  a  prosecution  for  gambling 
or  for  being  a  common  gambler,  nor  will  a  conviction 
on  a  prosecution  for  gambling  bar  a  prosecution  for 
keeping  a  gambling  house.  It  is  perhaps  impossible  to 
lay  down  an  infallible  test  for  determining  the  identity 
of  oflFenses  in  all  cases.  But  a  test  which  is  of  almost 
universal  application  is  whether  the  facts  required  to 
support  the  second  indictment  would  have  been  suffi- 
cient, if  proved,  to  have  procured  a  conviction  under  the 
first  indictment.  If  they  would  be,  the  offenses  are  iden- 
tical. That  evidence  tending  to  establish  the  guilt  of  the 
accused  was  properly  admitted  against  accused  under 
a  previous  indictment  against  him  for  another  offense 
constitutes  no  bar  to  his  indictment." — Am.  &  Eng. 
Ency.,  supra;  Const.  1901,  §  9. 

Prom  12  Cyc.  280,  we  quote  on  the  same  subject,  as 
follows :  "Several  rules  have  been  laid  down  by  the  au- 
thorities for  determining  whether  the  crimes  are  identi- 
cal. One  t^st  is  to  ascertain  whether  the  facts  alleged 
in  the  second  indictment  would,  if  given  in  evidence, 
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have  warranted  a  conviction  on  the  first,  and  if  this  is 
the  case,  then  the  crimes  are  assumed  to  be  identical." 
— Cyc,  supra. 

This  is  not  the  case  here,  as  before  seen ;  and  we  have 
no  hesitancy,  therefore,  in  holding  that  the  former  ac- 
quittal of  defendant  under  a  charge  of  selling,  exchang- 
ing, bartering,  giving  away,  or  delivering  liquors  in  vio- 
lation of  a  municipal  ordinance  on  the  same  evidence  as 
was  here  introduced  is  not  a  bar  to  this  prosecution  for 
keeping  or  having  in  possession  for  sale  or  other  un- 
lawful disposition  such  liquors  in  contravention  of  state 
statutes.  See  Harrison  v.  State,  36  Ala.  248 ;  Foster  v. 
State,  39  Ala.  229 ;  Gordon  v.  State,  71  Ala.  315 ;  Dom- 
imck  V.  Stwte,  40  Ala.  680,  91  Am.  Dec.  496 ;  State  v. 
Standifer,  5  Port.  523 ;  Bowen  v.  State,  106  Ala.  178,  17 
South.  335. 

Prior  to  the  enactment  of  section  1222  of  the  Code,  the 
general  rule  was  that  in  no  case  would  a  prosecution 
for  a  violation  of  a  municipal  ordinance  bar  a  subse- 
quent prosecution  under  a  state  statute,  although  the 
latter  prosecution  be  based  on  the  same  act  as  the  first, 
and  although  the  crime  denounced  by  the  ordinance  was 
identically  the  same  as  that  denounced  by  the  statute. 
— ^Am.  &  Eng.  Ency.  Law,  supra,  p.  605 ;  Englehardt  v. 
State,  88  Ala.  100,  7  South.  154 ;  Mobile  v.  Allaire,  14 
Ala,  400. 

(4)  The  object  of  the  section  (1222)  was  merely  to 
change  this  rule  so  that  the  prior  prosecution  under  the 
ordinance  would  be  a  bar  the  same  as  if  it  had  taken 
place  under  a  statute,  provided,  par  parenthesis,  the  sub- 
sequent prosecution  was  for  a  misdemeanor  as  this  court 
has  held,  though  our  Supreme  Court  have  held,  which 
is,  of  course,  binding  on  us,  that  it  is  a  bar  even  if  the 
subsequent  prosecution  is  for  a  felony. — Ratley  v.  State, 
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11  Ala-  App.  104,  65  South.  682 ;  Ex  parte  Ratley,  188 
Ala.  107,  66  South.  147. 

However  this  be,  it  is  clear  that  if  a  prosecution,  un- 
der a  statute  identical  in  terms  with  the  ordinance  here, 
would  not  bar  the  present  prosecution — ^and  it  would 
not,  as  pointed  out — ^then  certainly  a  prosecution  under 
the  mentioned  ordinance  would  not  operate  as  a  bar  to 
the  present  prosecution. 

We  fail  to  find  that  anything  which  was  said  or  held 
in  the  cajses  of  Dowlmg  v.  City  of  Troy,  1  Ala.  App.  508, 
56  South.  116,  and  in  Cast  v.  State,  11  Ala.  App,  117, 
65  South.  718,  cited  us  by  appellee,  is  to  the  contrary. 

The  plea  of  former  jeopardy  was,  omitting  the  head- 
ing and  signing,  as  follows:  ^'Comes  the  defendant  in 
his  own  proper  person,  and  for  plea  says :  He  ought  not 
to  be  required  to  answer  this  complaint,  and  that  the 
state  ought  not  to  prosecute  the  same  against  him,  be- 
cause on,  to  wit,  the  3d  day  of  April,  1914,  he  was  tried 
and  convicted  in  the  mayor's  court  of  the  town  of  Brun- 
didge  for  the  violation  of  an  ordinance  committed  with- 
in the  police  jurisdiction  of  the  said  town  of  Brundidge, 
and  from  said  conviction  he  appealed  to  the  circuit  court 
of  Pike  county,  and  was  in  said  circuit  court  placed  on 
trial  for  the  violation  of  the  said  ordinance,  and  was 
then  and  there  acquitted  of  the  said  charge,  and  that 
the  charge  for  which  he  was  finally  acquitted  in  said 
circuit  court  was  a  prosecution  for  the  same,  or  substan- 
tially the  same,  offense  as  that  charged  in  the  complaint 
in  this  case,  and  he  makes  oath  that  this  plea  is  true." 

The  state  joined  issue  on  the  plea;  and  the  only  evi- 
dence introduced  by  defendant  in  support  of  the  plea 
was  the  affidavit  and  warrant  under  which  he  was  for- 
merly tried,  together  with  the  municipal  ordinance  upon 
which  such  affidavit  and  warrant  were  based,  followed 
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by  proof  that  on  such  trial  the  same  evidence  was  in- 
troilneed  and  relied  on  for  a  conviction  of  defendant  as 
was  introduced  and  relied  on  by  the  state  for  a  convic- 
tion on  the  present  trial,  and  that  on  that  evidence  he 
was  acquitted  of  the  former  charge  on  the  trial  of  the 
case  on  appeal  in  the  circuit  court. 

(5)  For  reasons,  as  before  pointed  out,  this  evidence 
introiluced  by  defendant  in  support  of  his  plea  of  for-, 
mer  jeopardy  was  not  suflScient  to  sustain  said  plea ;  and 
the  court  was  consequently  not  in  error  in  refusing  the 
special  charges  requested  by  defendant,  but  would  have 
been  justified  in  giving  the  general  affirmative  charge 
for  the  state  on  the  plea  of  former  jeopardy.  Such  was 
not  done,  however,  but  the  case  was  submitted  to  the 
jury  on  both  of  defendant's  pleas — the  plea  of  not  guil- 
ty and  the  plea  of  former  jeopardy — at  the  same  time 
without  objection  from  defendant.  The  jury  returned 
a  general  verdict  of  guilt,  without  reporting  any  find- 
ings on  the  plea  of  former  jeopardy.  While  this  was  er- 
ror (Toney  v.  State,  10  Ala.  App.  220,  65  South.  92), 
yet  it  was  error  without  injury,  since  the  state  was,  as 
shown,  entitled  to  the  affirmative  charge  on  the  plea  of 
former  jeopardy,  and  the  error  will  not  therefore  work 
a  reversal  of  the  judgment. — Barber  v.  State,  151  Ala. 
57,  43  South.  808;  Bienville  Water  Supply  Co.  v.  Ma- 
bile^  125  Ala.  178,  27  South.  781 ;  Bowling  v.  Mobile  ct- 
Montgomery  Ry.  Co,^  128  Ala.  556,  29  South.  584. 

As  we  find  no  reversible  error  in  the  record,  it  fal- 
lows that  the  judgment  of  conviction  must  be,  and  is, 
affinned. 

Affirmed. 
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Lambert  v.  The  State. 

Violating  Criminal  Contract 

(Decided  June  90,  1916.    69  South.  261.) 

1.  Master  and  Servant;  Interference;  Evidence, — Where  it  Is  showu 
that  a  written  contract  existed,  that  before  its  expiration  the  servant 
was  found  in  the  employment  of  defendant,  and  that  defendant 
refused  to  release  him  on  demand,  and  on  being  given  notice  of  such 
contra^it,  a  conviction  may  be  had  under  section  6850,  Code  1907. 

2.  Evidence;  Hearsay. — ^The  statement  of  a  witness,  "They  say  H 
did  not  have  much  sense,**  Is  hearsay. 

3.  Charge  of  Court;  Abstract, — ^Where  there  was  only  hearsay 
evidence  that  H.  did  not  have  much  sense,  and  it  was  not  made  to 
appear  even  that  that  related  to  the  time  of  the  execution  of  the 
contract,  charges  hypothesizing  mental  incapacity  of  H.  to  under- 
stand his  acts,  or  of  his  having  been  non  compos  mentis  when  he 
executed  the  contract,  were  abstract. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence, — ^Where  the  wit- 
ness answered  in  effect  that  the  witness  did  not  know  whether  H. 
had  sufficient  intelligence  to  make  a  contract,  the  defendant  is  not 
injured  by  the  sustaining  of  an  objection  to  the  question^ 

5.  Contracts;  Capacity  to;  Evidence. — A  witness  may  not  testify 
that  a  person  is  or  is  not  mentally  capable  of  entering  into  a  contract ; 
this  being  a  conclusion  and  a  matter  to  be  ascertained  by  the  jury 
from  the  facts  and  circumstances  shown. 

6.  Same;  Mental  Capacity;  Presumption. — ^Mental  capacity  to  con- 
tract is  presumed. 

7.  Charge  of  Court;  Abstract. — An  instruction  is  abstract  where 
there  is  no  evidence  to  support  the  facts  therein  hypothesized. 

8.  Evidence;  Res  Gestae. — A  note  taken  to  and  read  by  the  de- 
fendant, stating  that  it  was  a  violation  of  law  for  him  not  to  release 
a  person  in  his  employ,  under  the  circumstances,  whereupon  he  still 
refused  to  release  him,  was  admissible  as  of  the  res  gestate  of  his 
refusal. 

9.  Trial;  Excluding  Evidence, — It  is  not  error  to  refuse  to  exclude 
testimony  which  was  admitted  without  objection. 

10.  Witnesses;  Impeachment, — Whether  or  not  the  prosecutor  did 
or  did  not  direct  a  dismissal  of  a  proceeding  against  another,  was 
immaterial  and  irrelevant,  where  it  was  in  no  way  connected  with 
the  prosecution  against  defendant. 

Appeal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 

19—18 
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Robert  Lambert  was  convicted  of  knowingly  inter- 
fering with,  hiring,  or  enticing  Henry  JoneB,  a  laborer 
or  servant,  who  had  contracted  in  writing  to  serve  one 
W.  R.  McCarter,  and  he  appeals.  Affirmed. 

The  facts  sufficiently  appear.  The  following  charges 
were  refused  the  defendant:  (2)  If  the  man,  Henry 
Jones,  who  is  alleged  to  have  made  a  contract  with  W. 
R.  McCarter,  was  non  compos  mentis  at  the  time  of  the 
execution  of  the  contract,  you  will  find  the  defendant 
not  guilty. 

(3)  Same  as  2,  except  that  it  hypothesizes  mental  in- 
capacity to  understand  the  import  of  his  acts. 

(4)  If  the  man,  Henry  Jones,  could  not  write  his 
name,  and  did  not  write  his  name  to  said  contract,  and 
did  not  authorize  any  one  else  to  do  so,  the  contract  is 
void,  and  you  will  find  the  defendant  not  guilty. 

J.  M.  HoLLEY^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— (1)  Under  the  statute  (Code,  §  6850) 
inhibiting  any  person  from  knowingly  interfering  with, 
hiring,  or  employing,  etc.,  any  laborer  or  servant  who 
has  in  writing  contracted  to  serve  another,  a  conviction 
may  be  had  on  proof  that  such  contract  exists,  and  that 
such  laborer  or  servant  was  found  in  the  employ  of  the 
defendant  before  the  expiration  of  the  contract  with 
prosecutor,  and  that  defendant  refused  to  release  him 
on  demand  and  on  being  given  notice  of  such  contract. 
—Tartt  V.  State,  86  Ala.  26,  5  South.  577;  Murrell  v. 
State,  55  Ala.  367 ;  Turner  v.  State,  48  Ala.  549.  Such 
being  the  tendencies  of  the  evidence  for  the  state  in  this 
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case,  the  court  did  not  error  in  refusing  the  affirmative 
charge  requested  by  the  defendant. 

(2,  3)  Nor  did  not  the  court  err  in  refusing  charges 
numbered  2  and  3,  requested  by  defendant,  as  they  were 
each  abstract — ^there  being  no  evidence  tending  to  show 
that  the  laborer  or  servant,  Henry  Jones,  was  mentally 
incapacitated  to  enter  into  a  contract  at  the  time  of  the 
alleged  execution  of  the  contract  by  him  with  the  pros- 
ecutor. It  is  true  one  witness  testified :  "They  say  Henry 
didn't  have  much  sense."  But  this  was  mere  hearsay 
and,  besides,  it  does  not  appear  that  the  hearsay  relat- 
ed to  the  time  of  the  execution  of  the  contract,  nor  but 
what  the  person,  though  he  may  not  in  fact  have  had 
much  sense,  had  enough  sense  to  understand  the  nature 
and  obligation  of  the  contract. — Ra/uodon  v.  Rdwdon,  28 
Ala.  565;  In  re  Carmichael,  36  Ala.  514;  16  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  624,  625. 

(4-6)  On  this  subject  the  defendant  introduced  as  a 
witness  one  Dr.  Sewell,  and,  without  preliminary  in- 
quiry, asked  of  him  this  question,  "Doctor,  do  you  know 
whether  or  not  the  boy  Henry  Jones  had  sufficient  in- 
telligence to  make  a  contract?"  To  which  the  witness 
replied,  "No,  sir,"  meaning,  we  judge,  that  the  witness 
did  not  know.  At  any  rate,  the  court  sustained  an  ob- 
jection of  the  solicitor  to  the  question,  and  excluded  on 
his  motion  the  answer,  to  which  action  defendant  ex- 
cepted, and  declined  to  examine  the  witness  further.  Nor 
did  defendant  examine  any  other  witness  on  the  subject. 
The  court  committed  no  error,  and,  if  it  had, 
there  was  no  injury,  as  disclosed  by  the  quot- 
ed answer  of  the  witness,  in  sustaining  the  objection  of 
the  solicitor  to  the  question  mentioned,  since  the  ques- 
tion clearly  called  for  the  conclusion  of  the  witness, 
which  is  not  permissible  as  to  the  matter  inquired  about, 
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even  from  an  expert. — In  re  Carmichael,  36  Ala,  616; 
Walker  v.  Walker^  34  Ala.  469. 

A  witness  may  under  some  circumstances  testify  as 
to  whether  in  his  opinion  a  person  is  sane  or  insane^ 
and  as  to  whether  he  is  an  idiot  or  lunatic,,  or  not,  and 
to  acts  and  conversations  on  his  part  showing  an  un- 
sound mind  (3  Mayf.  Dig.  1077,  §  4;  5  Mayf.  Dig.  534; 
6  Mayf.  Dig.  323) ;  but  a  witness  is  not  allowed  to  tesr 
tify  that  a  person  is  or  is  not  mentally  capable  of  en- 
tering into  a  contract.  This  is  a  matter  to  be  ascer- 
tained by  the  jury,  as  an  inference  from  facts  and  cir- 
cumstances that  may  be  proved.  None  having  been 
proved  to  support  an  inference  of  incapacity,  capacity, 
like  sanity,  is  presumed. — Rawdon  v.  Rawdon^  28  Ala. 
565. 

(7)  Nor  did  the  court  err  in  refusing  charge  num- 
bered 4,  requested  by  defendant,  which  was  to  the  af- 
fect that:  "If  the  man,  Henry  Jones^  could  not  write 
his  name,  and  did  not  write  his  name  to  said  contract 
and  did  not  authorize  any  one  else  to  do  so,  then  the 
same  is  void,  and  the  jury  will  find  defendant  not  guil- 
ty." 

The  undisputed  evidence  showed  that  Jones'  name  was 
signed  to  the  contract  by  another  in  his  presence  and 
by  his  authority,  and  that  such  execution  was  witnessed 
by  two  persons,  who  signed  the  contract  as  witnesses. 
This  showed  a  due  execution  of  the  instrument,  as  to 
which  there  was  no  conflict  in  the  evidence, — Lewis  v. 
Watson,  98  Ala.  479,  13  South.  570,  22  L.  R.  A.  297, 
39  Am.  St.  Rep.  82 ;  Harwell  v,  Zimmerman,  157  Ala. 
473,  47  South.  722.  The  charge  mentioned  was  therefore 
abstract,  there  being  no  evidence  whatever  to  support 
the  hypothesis  stated  therein  as  to  a  belief  by  the  jury 
that  Jones  did  not  authorize  any  one  to  sign  his  name 
to  the  contract. 
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This  also  disposes  of  the  motion  to  exclude  the  con- 
tvBct  from  evidence  on  the  ground  that  it  was  not  duly 
executed. 

(8)  It  appears  that  after  the  prosecutor  notified  de- 
fendant of  the  written  contract,  and  after  defendant  re- 
fused to  release  said  Henry  Jones,  the  prosecutor  went 
to  a  justice  of  the  peace  and  got  him  to  write  a  note  to 
defendant,  stating  in  substance  and  effect  that  it  was 
a  violation  of  law  to  hire  and  not  release  Henry  Jones 
under  the  circumstances,  he  being  under  written  con- 
tract with  another;  that  prosecutor  then  took  this  note 
to  defendant,  to  whom  it  was  at  the  time  read  by  prose- 
cutor's son  in  prosecutor's  presence,  and  that  defendant 
still  refused  to  release  said  Jones.  Defendant's  counsel 
objected  to  the  introduction  in  evidence  by  the  state  of 
the  note,  but  we  think  its  contents  were  admissible  under 
the  circumstances  as  a  part  of  the  res  gestae  of  the  de- 
fendant's refusal,— 6  Mayf .  Dig.  351,  §  28 ;  7  Mayf .  Dig. 
313,  title  "Declarations  in  Presence  of  Accused." 

(9)  The  trial  court  cannot  be  put  in  error  for  not  ex- 
cluding, on  motion  of  defendant,  the  written  contract 
between  Henry  Jones  and  prosecutor,  bearing  date  of 
February  20,  1913,  even  though  we  should  be  of  opin- 
ion, which  we  are  not,  that  there  was  merit  in  the 
grounds  of  the  motion,  since  the  contract  was  let  in 
evidence  without  objection  from  defendant. — King  v. 
FrankUn,  132  Ala.  559,  31  South.  467;  Jarvis  v.  State, 
138  Ala.  37,  34  South.  1025;  Kramer  v.  Gompton,  166 
Ala.  222,  52  South.  351;  Sovihwesterrv  Ala.  Ry.  Co.  v, 
Maddox  &  Son,  146  Ala.  539,  41  South.  9. 

(10)  The  question  propounded  by  defendant  to  the 
prosecutor,  when  recalled  to  the  stand  by  defendant, 
with  reference  to  instructions  to  the  justice  of  the  peace 
to  dismiss  a  prosecution  against  another  party  not  con- 
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nected  in  any  way  with  the  prosecution  here,  was  clear- 
ly objectionable,  as  immaterial  and  irrelevant  to  any  is- 
sue in  this  case. 

We  have  discussed  the  only  questions  urged,  and,  as 
wo  find  no  error  in  the  record,  the  judgment  is  affirmed. 

AflSrmed. 


Stokes  V.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  1,  1915.    69  South.  903.) 

1.  Witnesses;  Refreshing  Recollection;  Jtf emorandMw.— -Where  a 
permanent  record  kept  by  an  express  company  in  Its  regular  course 
of  business  contained  the  character  of  the  goods  embraced  In  ship- 
ments, the  names  of  the  consignee'  the  weight  of  the  parcels,  dates 
of  delivery,  and  the  names  of  the  persons  to  whom  delivery  was 
made,  and  the  record  was  made  In  part  from  way  bills  which  accom- 
panied the  shipments,  and  when  shipment  was  delivered  to  the  con- 
signee, the  agent  of  the  express  company  making  the  delivery  indi- 
cated thereon  that  he  made  the  delivery,  and  it  wa^  customary  for  the 
consignee  to  sign  his  name,  although  in  some  instances  the  employee 
of  the  company  signed  the  name,  witnesses  could-refer  to  the  respec- 
tive memoranda  made  by  them  to  refresh  their  recollection  as  to  the 
transaction  of  delivery. 

2.  Same. — A  witness  may  use  entries  in  a  book  made  by  him  or 
by  defendant  in  his  presence  to  refresh  his  recollection  as  to  the 
transactions  evidenced  by  the  entries. 

3.  Appeal  and  Error;  Harmless  Error;  Evidence. — If  the  court 
committed  error  in  allowing  a  witness  to  refer  to  a  memoranda  in  a 
book  made  by  a  third  person,  indicating  as  to  the  deliveries  of  goods 
to  defendant  of  which  witness  had  no  personal  knowledge,  such  error 
was  cured  by  the  action  of  the  court  In  suspending  the  trial,  and 
allowing  the  production  of  witnesses  who  made  the  deliyeries  dis- 
closed by  the  memoranda,  and  who  testified  as  to  such  delivery. 

4.  Trial;  Suspending;  Discretion, — ^It  is  within  the  discretion  of 
the  trial  court  to  suspend  a  trial  for  the  purpose  of  producing  wit- 
nesses for  the  state,  as  to  certain  matters,  and  the  court's  action  Is 
not  reviewable  except  for  gross  abase. 

6,  Trial;  Reception  of  BtHdence;  Objection. — A  general  objection 
to  testimony  that  is  not  patently  immaterial  is  not  availing  as  a  basis 
of  error  on  appeal. 

6.  Witnesses:  Contradiction;  Stenographic  Report. — In  the  absence 
of  a  predicate  laid  for  the  impeachment  of  a  witness  whose  testimony 


13  i  OP  ALABAMA.  295 

[Stokes  V.  The  State.  1 

had  been  given  in  the  presence  of  the  jury,  it  was  not  erroneous  to 
decline  to  permit  the  reading  to  the  Jury  of  the  stenographic  report 
of  the  testimony  of  the  witness. 

■ 

Appeal  from  Covington  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarce. 
Jim  Stokes  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.  Affirmed. 

Baldv^tin  &  Murphy,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1)  The  book  to  which  Martin  and  oth- 
er witnesses  for  the  state  were  allowed  to  refer  for  the 
purpose  of  refreshing  their  recollection  was  the  perma- 
nent record  kept  by  the  express  company  in  the  usual 
course  of  its  business,  and  on  which  was  recorded  the 
character  of  the  goods  embraced  in  the  shipment,  the 
name  of  the  consignee,  the  weight  of  the  parcel  and  the 
date  of  delivery,  and  the  name  of  the  person  to  whom 
delivery  was  made.  This  record  was  made  in  part  from 
the  waybills  accompanying  the  shipment.  The  evidence 
showed  that  when  a  shipment  was  delivered  to  the  con- 
signee the  employee  of  the  express  office  who  made  the 
delivery  indicated  that  he  made  the  delivery  by  a  cer- 
tain letter,  for  instance,  the  witness  Martin  used  the  let- 
ter "B,"  and  it  was  usual  for  the  consignee  to  sign  his 
own  name,  but  in  some  instances  the  employee  of  the 
express  company  signed  the  name  of  the  consignee. 

The  court,  over  a  general  objection  of  the  defendant, 
in  which  no  ground  was  specified,  allowed  the  witnesses 
to  refer  to  the  respective  memoranda  made  by  them  to 
refresh  their  recollection  as  to  the  delivery  of  liquor  to 
the  defendant,  and  after  reference  to  the  memoranda  the 
evidence  shows  that  the  recollection  of  the  witness  was 
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SO  refreshed  that  he  could  testify  to  the  delivery,  the 
date  of  the  delivery,  and  the  goods  delivered.  This  rul- 
ing of  the  court  Vas  well  within  the  rule. — B.  R.j  L.  d 
P.  Co.  V.  Seaiorrv,  168  Ala.  658,  53  South.  241;  Da/vie 
V.  Rolamd,  3  Ala.  App.  567,  57  South.  1034 ;  Hitt  hum- 
her  Co.  v.  McGormack,  infra,  68  South.  696.  The  book 
used  by  the  witnesses  was  not  oflfered  in  evidence,  and 
the  question  of  its  admissibility  is  not  presented  in  this 
case. 

(2)  The  testimony  of  the  witness  Martin  was  not  to 
the  effect  that  all  the  entries  on  the  book  were  correct, 
but  that  by  reference  to  the  book  he  was  enabled  to 
testify  that  he  delivered  to  the  defendant  certain  goods, 
and  identified  the  defendant's  signature  on  the  book. 
The  purpose  of  the  testimony  was  not  to  prove  the  cor- 
rectness of  the  entries  in  the  book  so  as  to  make  it  ad- 
missible as  evidence,  but  the  entries  on  the  book  made 
by  the  witness  or  in  his  presence  by  the  defendant  were 
referred  to  to  refresh  the  recollection  of  the  witness. 
This  differentiates  this  case  from  Young  v.  State,  9  Ala. 
App.  55,  64  South.  171,  and  cases  there  cited,  and  brings 
it  within  the  rule  laid  down  in  B.  R,,  L,  £  P.  Co.  v.  Sea- 
horn,  supra. 

(3,  4)  If  it  was  error  for  the  court  not  to  rule  on 
the  motion  of  the  defendant  to  exclude  the  testimony  of 
Martin  with  reference  to  what  certain  memoranda  on 
the  book  made  by  other  persons  indicated,  as  to  deliv- 
eries of  goods  to  the  defendant  of  which  he  had  no  per- 
sonal knowledge,  all  injury  was  averted  by  the  subse- 
quent action  of  the  court  in  suspending  the  trial  and 
allowing  the  state  to  produce  the  witness  who  made  these 
other  deliveries,  and  who  testified  fully  as  to  such  de- 
liveries, and  the  action  of  the  court  in  suspending  the 
trial  for  this  purpose  was  one  of  discretion  not  subject 
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to  review,  except  for  gross  abuse  of  discretion,  and  such 
gross  abuse  is  not  here  shown. 

The  rulings  of  the  court  as  to  the  testimony  given  by 
the  witness  Wilson  are  sustained  by  the  rules  heretofore 
stated. 

(5)  The  rulings  of  the  court  can  be  sustained  on  an- 
other ground.  It  has  been  repeatedly  held  that  a  gen- 
eral objection  to  testimony  that  is  not  patently  imma- 
terial is  unavailing  as  a  basis  for  error  on  appeal,  and 
all  of  the  objections  made  by  the  defendant  were  gen- 
eral objections. 

(6)  The  court  properly  refused  to  allow  the  steno- 
graphic report  of  the  testimony  of  the  witness  Martin 
to  be  read  to  the  jury.  No  predicate  was  laid  for  his 
impeachment,  and  the  testimony  of  the  witness  had  been 
given  in  the  presence  and  hearing  of  the  jury,  and  it 
was  for  them  to  determine  from  that  evidence  what  wit- 
ness had  sworn.  To  lay  down  a  rule  that  a  party  has 
the  right  to  have  the  testimony  of  every  witness  given 
during  the  trial  read  to  the  jury  from  the  stenographic 
report  would  entail  intolerable  delay  of  the  trial. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  afBrmed. 
Aflfirmed. 


Weyms  v.  The  State. 

VioltUing  Prohibition  Law. 

(Decided  June  30,  1915.    69  South.  310.) 

1.  Name;  Idem  Sonan8, — Where  proper  names  as  commonly  and 
ordinarily  pronounced  sound  alike,  a  difference  in  their  spelling  is 
immaterial,  and  much  latitude  is  allowed  in  pronunciation ;  the  vari- 
ance here  l)eing  immaterial. 
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2.  Appeal  and  Error;  Review;  Matters  Shoion. — ^Where  the  appeal 
is  on  the  record  proper  without  a  bill  of  exceptions,  rulings  on 
motion  to  quash  the  indictment,  and  the  refusal  of  charges  cauuot 
he  reviewed,  these  matters  not  being  properly  incorporated  In  the 
record  proper. 

3.  Name;  Misnomer;  Idem  Sonans. — ^The  name  "Chester  "Weyms, 
alias,  Chester  Weims,"  as  alleged  in  the  indictment,  and  the  name. 
"Chesley  Wyms,"  are  not  idem  sonans,  but  the  misnomer  in  christian 
names  is  substantial,  and  a  plea  in  abatement  setting  up  the  mis- 
nomer must  be  sustained. 

4.  Same. — ^The  substantial  misnomer  of  either  the  christian  name 
or  the  surname  of  a  defendant  is  good  matter  for  a  plea  in  abatement 
to  the  indictment. 

Apppbal  from  Covington  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Chester  Weyms,  alias  Chester  Wiems,  was  convicted 
of  violating  the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

Baldwin  &  Muephy^  for  appellant. 

W.  L.  Martin^  Attorney  Gfeneral,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  indictment  preferred  against 
the  defendant  on  which  he  was  tried  and  convicted  al- 
leged his  name  to  be  "Chester  Weyms,  alias  Chester 
Weims,"  and  the  defendant  interposed  a  plea  of  mis- 
nomer averring  his  true  name  to  be,  not  as  alleged  in 
the  indictment,  but  "Chesley  Wyms,"  and  verified  his 
plea  by  an  affidavit  signed  "Chesley  Wyms."  To  this  plea 
of  misnomer  the  state's  counsel  filed  a  demurrer  on  the 
ground  that  the  names  of  "Chester  Weyms,  alias  Ches- 
ter Weims,"  and  "Chesley  Wyms,"  are  idem  sonans. 

(1)  We  think  the  court's  ruling  in  sustaining  this  de- 
murrer free  from  error  under  the  recognized  rule  in  this 
state  that,  when  two  proper  names,  as  commonly  and 
ordinarily  pronounced,  sound  alike,  a  difference  in  their 
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spelling  is  immaterial^and  much  latitude  in  pronuncia- 
tion is  permissible.  The  variance  in  the  names  here  is 
immaterial. — Burton  v.  8tate,  10  App.  App.  214,  65 
South.  91. 

(2)  The  transcript  contains  a  motion  to  quash  the  in- 
dictment and  the  ruling  of  the  court  on  the  motion,  and 
also  certain  refused  charges  are  set  out;  but,  as  the  ap- 
peal is  on  the  record  proper  without  a  bill  of  excep- 
tions, these  matters  are  not  properly  incorporated  in 
the  record,  and  not  before  us  for  review. — Ex  parte  Wat- 
ters  et  (d,,  180  Ala.  523,  61  South.  904 ;  Peters  v.  Nolen, 
10  Ala.  App.  599,  65  South.  699 ;  Pa/yne  v.  State,  10  Ala. 
App.  85,  65  South.  262. 

There  is  no  error  in  the  record,  and  the  judgment  ap- 
pealed from  must  be  affirmed. 

Affirmed. 

ON   BBHBARING. 

No  brief  was  filed  on  behalf  of  appellant  on  the  orig- 
inal submission  informing  us  of  what  was  relied  upon 
as  constituting  error  as  shown  by  the  record,  and  it 
must  be  confessed  that  in  passing  on  the  question  of 
idem  sonans  we  considered  more  the  similarity  of  the  sur- 
name than  the  Christian  name,  as  shown  by  indictment 
and  set  up  in  the  defendant's  plea  in  abatement. 

(3,  4)  Upon  a  reconsideration  of  the  question  of  mis- 
nomer with  particular  regard  to  the  diflference  in  Chris- 
tian names,  as  invited  by  defendant  on  application  for 
rehearing,  we  are  of  the  opinion  that  the  plea  in  abate- 
ment averring  a  misnomer  in  the  name  under  which  the 
defendant  was  indicted  was  well  pleaded,  and  that  the 
court  erred  in  sustaining  the  demurrers  interposed  to 
it  by  the  state.  The  Christian  name  of  the  defendant  is 
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alleged  in  the  indictment  to  be  ^^Chester/'  and  the  plea 
in  abatement  avers  his  true  Christian  name  to  be  "Ches- 
ley,"  and  not  Chester,  and  states  in  the  usual  form  of 
such  pleas  that  the  defendant  has  never  been  known  or 
called  by  such  name.  A  substantial  misnomer  of  either 
the  Christian  name  or  the  surname  of  a  defendant 
charged  with  the  commission  of  a  crime  is  good  matter 
for  a  plea,  and  well  pleaded,  in  abatement  to  the  indict- 
ment.— Yynes  v.  State,  5  Port.  236,  30  Am.  Dec.  557; 
Washifigtan  v.  State,  68  Ala.  85.  There  is  a  percepti- 
ble difference  in  the  sound  and  spelling  of  the  names 
"Chester^'  and  "Chesley,"  and  we  do  not  think  these 
names  can  be  said  to  be  idem  sonans.  The  following 
cases,  among  others,  will  be  found  by  analogy  of  the 
names  respectively  considered  and  held  not  to  be  idem 
sonans  to  support  our  holding  to  the  same  effect  as  to 
the  names  here  under  consideration :  Wells  v.  State,  187 
Ala.  1,  65  South.  950;  Noble  v.  State,  139  Ala.  90,  92, 
36  South.  19 ;  Jacobs  v.  State,  61  Ala.  448 ;  Humphrey 
V.  Whitten,  17  Ala.  30;  Adams  v.  State,  67  Ala.  89; 
Hunkers  v.  State,  87  Ala.  94,  6  South.  357;  Leath  v. 
State,  132  Ala.  26,  31  South.  108 ;  Tarpley  v.  State,  79 
Ala.  271. 

Our  opinion  is  that  the  demurrer  to  the  plea  should 
have  been  overruled.  The  former  judgment  of  affirm- 
ance is  set  aside,  and  the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded  for  another  trial  because 
of  the  error  pointed  out. 

Reversed  and  remanded. 
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Perjury. 

(Decided  June  1,  1915.    69  South.  325.) 

1.  Evidence;  Documentary;  Stenographic  Report. — ^Under  Acts  1909, 
p.  266,  sections  3  and  7,  where  a  duly  certified  transcript  of  the 
defendant's  testimony  in  a  murder  trial  was  admitted  in  his  prosecu- 
tion for  perjury,  committed  while  testifying  at  said  trial,  to  prove 
his  testimony  therein,  the  defendant  is  not  deprived  of  any  right, 
guaranteed  him  by  section  6  of  the  Constitution,  since  proof  of 
essentially  documentary  facts  by  documentary  evidence,  when  the 
original  record,  or  an  officially  authenticated  copy  is  made  compe- 
tent by  the  statute,  is  an  exception  to  the  constitutional  guarantee, 
finding  support  in  the  principle  of  public  policy,  expediency  or 
necessity. 

2.  Bame. — Under  section  6,  Constitution  1901,  when  construed  in 
accordance  with  the  common  law,  which  did  not  recognize  any  right 
of  confronting  by  witnesses  as  distinguished  from  the  right  of  cross- 
examination,  a  public  record  declared  by  law  to  be  evidence  that 
imports  verity,  is  not  within  the  constitutional  guarantee,  since 
cross-examination  can  have  no  application  to  such  evidence. 

3.  Same;  Best  and  Secondary;  Stenographic  Transcript. — ^The  certi- 
fied transcript  of  the  official  stenographer's  notes  of  the  testimony 
of  the  witness  given  on  a  murder  trial,  on  account  of  which  he  was 
prosecuted  for  perjury,  was  admissible  as  being  the  best  evidence 
of  the  defendant's  testimony,  more  accurate  than  the  uncertainty  of 
human  recollection,  and  because  declared  to  be  prima  facie  evidence 
of  the  proceedings  in  such  cause,  by  Acts  1909,  p.  266. 

4.  Witnesses;  Cross-Examination;  Bias. — ^Where  the  prosecution 
was  for  perjury  committed  by  defendant  while  testifying  in  a  murder 
trial,  a  question  to  a  defendant's  witness,  on  the  cross,  seeking  to 
show  the  witness's  connection  with  an  assault  on  the  person  whom 
the  defendant  had  been  indicted  and  tried  for  killing,  where  the 
assault  was  part  of  the  same  transaction,  was  properly  allowed  since 
such  evidence  tended  to  show  interest  or  bias  of  a  witness. 

5.  Perjury;  Indictment;  Materiality. — ^A  general  averment  in  the 
indictment  that  the  allied  false  testimony  was  material,  is  sufficient, 
although  its  materiality  does  not  affirmatively  appear. 

6.  Charge  of  Court;  Meaningless  Instruction. — ^A  charge  asserting 
that  before  the  jury  could  convict,  the  state  must  prove  each  element 
of  the  offense  beyond  a  reasonable  doubt,  and  that  if,  upon  consid- 
eration of  all  the  evidence  in  the  case  "of"  the  jury,  had  a  reasonable 
doubt  of  guilt,  they  should  acquit,  is  meaningless ;  such  charge  is  also 
objectionable  as  referring  matters  of  law  to  the  jury,  the  charge  not 
stating  the  elements. 
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Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbake. 

Will  Todd  was  convicted  of  perjury,  and  he  appeals. 
Affirmed. 

The  facts  sufficiently  appear.  The  following  charges 
were  refused  the  defendant:  (2)  Under  the  evidence  in 
this  case,  the  jury  cannot  convict  the  defendant  under 
count  2  of  the  indictment.  (4)  Before  the  jury  is  au- 
thorized to  convict  the  defendant,  the  burden  is  on  the 
state  to  prove  to  your  satisfaction  beyond  all  reasonable 
doubt  by  the  evidence  in  the  case  each  and  every  con- 
stituent element  of  the  oflfense  charged  against  the  de- 
fendant, and  if  after  a  consideration  of  all  the  evidence 
in  the  case  of  the  jury  have  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  the  jury  must  acquit  the  defend- 
ant 

P.  E.  St.  John,  for  appellant. 

W.  L.  Maetin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  defendant  was  tried  and  con- 
victed on  a  charge  of  perjury  alleged  to  have  been  com- 
mitted by  him  when  testifying  as  a  witness  on  the  trial 
of  one  Doyle  Hooten,  indicted  for  murder  in  the  cir- 
cuit court  of  Cullman  county.  On  the  trial  of  the  per- 
jury case,  the  solicitor,  to  prove  the  defendant's  testi- 
money  given  on  the  murder  trial  in  the  case  of  State  v. 
Doyle  Hooten,  offered  and  was  allowed  to  introduce  in 
evidence,  over  the  objection  and  duly  reserved  excep- 
tion of  the  defendant,  a  duly  certified  transcript  of  the 
the  official  stenographer's  notes  of  said  testimony  taken 
on  the  trial  of  the  murder  case.  It  was  admitted  in  open 
court  before  the  introductiim  of  this  evidence  that  the 
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defendant  who  was  then  on  trial  in  the  perjury  case 
in  the  circuit  court  of  Cullman  county  was  the  identi- 
cal person  who  had  appeared  and  testified  as  a  witness 
in  the  same  court  in  the  murder  trial.  The  objection 
to  the  introduction  of  the  stenographer's  certified  tran- 
script of  the  defendant's  testimony  on  the  former  trial 
as  evidence  on  this  trial  is  based  on  the  ground  that  it 
deprived  the  defendant  of  his  constitutional  right  of 
being  confronted  with  the  witnesses  against  him. — 
Const,  art  1,  §  6. 

The  transcript  was  admitted  under  the  provisions  of 
the  act  approved  August  26,  1909,  passed  at  the  special 
session  of  the  Legislature  of  1909  ( page  263 ) ;  section 
7  of  the  act  (page  266)  being  as  follows:  "Sec.  7.  That 
all  transcripts  furnished  by  said  official  stenographer 
shall  be  certified  to  by  him  over  his  signature,  and  when 
so  certified,  such  transcript  shall  be  prima  facie  evidence 
of  the  proceedings  in  said  cause,  and  said  official  sten- 
ographer must  file  such  official  transcript  within  thirty 
days  after  written  demand  is  made  unless  such  time  is 
extended  by  the  judge  for  good  cause  shown." 

(1-3)  It  was  essential  and  material  to  prove  on  the 
perjury  trial  what  the  defendant  had  testified  to  in.  the 
trial  of  the  murder  case,  and  the  statute  we  have  above 
set  out  makes  the  transcript  of  the  testimony  certified 
to  by  the  official  stenographer  prima  facie  evidence  of 
the  proceedings  in  that  cause.  It  is  provided  by  this 
statute  that  such  transcript  when  so  certified  must  be 
filed  in  the  cause.  Under  the  provisions  of  the  act  the 
transcript  is  made  and  it  becomes  a  record  in  the  case, 
and  we  see  no  good  reason  why,  when  relevant  to  the 
issue  before  the  court,  it  is  not  admissible  as  prima  facie 
evidence  of  its  contents  when  properly  certified  and  filed 
under  the  terms  of  the  statute,  the  same  as  an  indict- 
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menty  an  officer^s  return  to  process,  or  any  other  record 
in  the  case,  without  infringing  the  constitutional  right 
of  a  defendant  to  be  confronted  by  the  witnesses  against 
him. 

The  right  of  confrontation  does  not  apply  to  record 
evidence  when  otherwise  competent  on  the  issues  before 
the  court,  as  for  instance  the  mortgage  in  question  on  a 
trial  against  a  defendant  charged  with  disposing  of 
mortgaged  property,  or  the  marriage  record  or  certifi- 
cate on  a  trial  wherein  the  defendant  is  charged  with 
adultery  or  bigamy.  It  is  thoroughly  settled  and  famil- 
iar that  there  are  well-known  and  generally  recognized 
exceptions  to  the  rule  grounded  on  constitutional  guar- 
anty that  the  accused  has  the  right  to  be  confronted  with 
the  witnesses  against  him.  These  exceptions  find  sup- 
port in  and  are  based  upon  principles  of  public  policy, 
expediency,  or  necessity.  Among  the  recognized  excep- 
tions that  do  not  contravene  the  constitutional  provi- 
sion on  which  the  general  rule  is  founded,  is  proof  of 
essentially  documentary  facts  by  documentary  evidence, 
when  the  original  record,  or  an  officially  authenticated 
copy,  is  made  competent  by  statute. — Woodward  v. 
State,  5  Ala.  App.  202,  59  South.  688;  12  Cyc.  543; 
H(wy€8  V.  State,  88  Ala.  37,  7  South.  302;  Reid  v.  State, 
168  Ala.  118,  53  South.  254. 

The  transcript  made  by  the  official  stenographer  of 
the  testimony  on  the  murder  trial,  in  which  the  perjury 
is  alleged  to  have  been  committed,  is,  pursuant  to  the 
statute  (Acts  1909,  p.  266,  §  7),  made  an  official  mem- 
orial of  the  proceedings  on  that  trial,  and  thus  becomes 
the  court  record  of  a  public  official,  that  under  one  clause 
of  the  act,  when  properly  certified  by  the  officer,  is  made 
prima  facie  evidence  of  the  proceedings.  It  is,  too,  the 
best  evidence,  for  the  best  evidence  of  the  testimony  in 
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giving  which  the  perjury  is  alleged  to  have  been  com- 
mitted is  the  record  of  it,  or  a  certified  copy. — Under-, 
hill  on  Crim.  Ev.  (2d  Ed.)  §  470,  p.  768.  In  this  day 
of  advanced  proficiency  and  skill  in  recording  the  ex- 
act words  and  language  as  they  fall  from  the  lips  of  the 
witness  on  the  stand  by  an  expert  stenographer  who  has 
no  interest  in  the  proceeding  other  than  as  an  official 
court  reporter  to  accurately  record  the  words  spoken,  it 
is  no  violation  of  sound  principles,  though  it  may  be  a 
departure  in  applying  the  old  rule  adhered  to  before  the 
existence  of  modern  conditions,  to  meet  methods  pro- 
duced by  the  rapid  strides  of  advancement  in  intelli- 
gence, to  hold  that  a  record  thus  made  of  the  evidence 
is  more  accurate  and  a  better  source  for  reliably  ob- 
taining the  truth  than  the  uncertainties  of  human  recol- 
lection. The  best  evidence  when  obtainable  must  be  pro- 
duced, and  it  would  be  doing  violence  to  common  sense 
as  well  as  the  established  rule  of  evidence  to  hold  that 
the  transcript  made  from  the  stenographic  notes  of 
an  official  court  reporter  are  not  more  reliable  and  bet- 
ter evidence  than  the  recollection  or  memory  of  any  per- 
son, however  disinterested  or  truthful  he  might  be,  who 
undertakes  unaided  save  by  his  memory  to  narrate  his 
recollection  of  the  testimony  of  a  witness  heard  by  him 
on  a  previous  occasion.  For  this  reason  we  find  no  dif- 
ficulty in  arriving  at  the  conclusion  that  the  rule  de- 
clared bv  Mr.  Underbill  in  his  work  on  Criminal  Evi- 
dence,  above  cited,  that  the  record  of  the  evidence  made 
by  an  official  reporter  is  the  best  evidence,  is  logically 
correct  and  founded  on  sound  legal  principle.  The  law- 
makers in  declaring  that  these  transcripts  shall  be  ad- 
missible as  prima  facie  evidence  of  the  proceedings  in 
a  cause  have  made  a  salutary  rule,  in  keeping  with  meth- 
ods in  use  made  possible  under  the  strides  of  advance- 

20—18 
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ment  in  science  and  inventive  genius,  that  can  but  tend 
to  prevent  delays  in  the  administration  of  justice  and 
facilitate  the  trial  of  causes. 

We  think  the  section  of  the  statute  above  quoted  makes 
the  transcript  of  the  testimony  made  by  the  official  sten- 
ographer, a  sworn  officer  of  the  court  (Acts  1909,  p. 
264,  §  3),  a  judicial  record  in  the  cause,  and,  when  au- 
thenticated pursuant  to  the  terms  of  the  statute,  is  com- 
petent as  prima  facie  evidence  and  entitled  to  full  faith 
and  credit  as  such  just  as  any  other  judicial  record  in 
the  cause,  and  admissible  in  evidence  as  presumptive 
or  prima  facie  proof  of  its  contents,  when  relevant,  the 
same  as  any  other  record  kept  pursuant  to  law  (see 
Williams  v.  State,  68  Ala.  551),  as  constituting  an  ex- 
ception to,  and  without  violating  or  impinging  upon,  the 
general  rule  of  constitutional  right  of  the  accused  to  be 
confronted  with  the  witnesses  against  him. 

There  was  not  at  common  law  any  recognized  right 
to  an  indispensable  thing  called  confrontation  as  dis- 
tinguished from  the  right  of  cross-examination,  and  this 
in  effect  has  been  recognized  by  the  Supreme  Court  as 
to  the  provisions  of  our  organic  law. — WroAf  v.  State, 
154  Ala.  36,  45  South.  697, 129  Am.  St.  Rep.  18,  16  Ann. 
Gas.  362.  If  this  is  the  proper  interpretation  of  the 
clause,  and  we  think  it  is  (see  authorities  cited  in  Wrwy's 
Case,  supra,  top  of  page  42  of  154  Ala,,  45  South.  697, 
12  Am.  St.  Rep.  18,  16  Ann.  Gas.  362),  then  a  public 
record  declared  by  law  to  be  evidence  that  imports  ver- 
ity furnishes  no  reason  for  the  application  of  the  rule, 
as  cross-examination  can  have  no  application  to  this 
class  of  evidence. 

The  constitutional  rule  of  confrontation  is  but  a  sanc- 
tion or  guaranty  of  the  right  recognized  under  the  com- 
mon law,  and  is  subject  to  the  same  exceptions  as  then 


^30  OF  ALABAMA.  307 

[Todd  y.  The  State.] 

existed,  and  those  that  may  be  legitimately  found  to 
exist^  developed  or  created  in  the  future  in  consonance 
with  the  progress  of  human  affairs  through  necessity, 
expediency,  or  public  policy.  Other  exceptions  that  may 
be  made  are  but  the  necessary  application  of  old  rules 
to  the  new  order  of  things  and  new  conditions.  The  fed- 
eral Constitution,  and  the  constitutions  of  most,  if  not 
all,  of  the  states,  contain  similar  provision  to  our  Con- 
stitution in  this  particular,  and  it  has  been  almost  uni- 
versally recognized  in  all  jurisdictions,  both  federal  and 
state,  that  the  rule  is  not  impaired  by,  nor  does  it  ap- 
ply or  extend  to,  documentary  proofs  or  record  evidence. 
— 2  Bishop's  New  Criminal  Procedure,  §  1134,  and  foot- 
note, citing  numerous  authorities;  12  Cyc.  543  (b) ;  8 
Ency.  Ev.  471  (b) ;  10  Ency.  Ev.  880  (1) ;  14  Ency.  Ev. 
681  (5). 

This  court  has  enunciated  the  same  doctrine  against 
objection  on  the  same  ground  with  regard  to  a  certified 
copy  of  the  stub  of  an  internal  revenue  license  and  in- 
ternal revenue  tax  stamp  authorizing  the  party  on  trial 
charged  with  violating  thie  prohibition  law  to  engage  in 
the  business  of  a  retail  liquor  dealer.  This  ruling  is  an- 
alogous to  our  holding  here,  in  that  it  was  based  on 
the  fact  that  the  transcript  admitted  in  evidence  in  that 
case  was  of  a  record  required  by  law  to  be  kept  in  the 
office  of  a  sworn  public  officer,  and  by  the  terms  of  the 
statute  (Code  1907,  §  3983)  when  properly  certified 
was  receivable  in  evidence.  See  Woodioard  v,  State,  5 
Ala-  App.  202,  59  South.  688. 

(4)  There  was  no  abuse  of  the  court's  discretion  in 
overruling  the  defendant's  objection  to  the  question 
asked  the  defendant's  witness  Ed  Estes  on  cross-exam- 
ination by  the  solicitor  seeking  to  show  his  connection 
with  an  assault  on  Spence  Higgins,  the  person  whom 
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the  defendant  had  been  indicted  and  tried  for  killing. 
The  assault  is  shown  to  have  been  a  part  of  the  same 
transaction,  and  the  evidence  elicited  had  a  tendency  to 
show  the  interest  or  bias  of  the  witness. 

(5)  Charge  No.  2  requested  by  the  defendant  was 
properly  refused.  It  is  contended  that  the  charge  should 
have  been  given  for  the  reason  that  the  second  count  of 
the  indictment  charges  no  offense.  A  general  averment 
in  the  indictment  that  the  testimony  was  material  is 
sufficient,  although  its  materiality  does  not  affirmative- 
ly appear.  We  think  the  second  count  not  wanting  in 
any  of  the  material  averments  of  charging  the  offense 
of  perjury. — Ilicks  v.  State,  86  Ala.  30,  5  South.  425; 
WUUamis  V.  State,  68  Ala.  551. 

(6-8)  The  trial  court  may  well  be  justified  in  refus- 
ing charge  No.  4  as  the  same  appears  in  the  record  be- 
fore us  because  of  the  use  of  the  word  "of"  as  it  appears 
immediately  preceding  the  words  "the  jury,"  in  the 
eighth  line,  rendering  it  meaningless.  Besides,  the 
charge  refers  the  determination  of  matters  of  law  to  the 
jury.  The  charge  is  bad  in  failing  to  inform  the  jury 
what  were  the  constituent  elements  of  the  offense  com- 
prehended within  the  charge  against  him  upon  which 
he  was  being  tried. — Davis  v.  State,  8  Ala.  App.  147, 161, 
62  South.  1027,  and  authorities  there  cited. 

We  find  no  error  in  the  record. 

Affirmed. 
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V.  The  State. 

Crime. 

(Decided  June  15,  1915.    60  South.  338.) 

Appeal  and  Error;  Transcript ;  Certificate. — Where  the  transcript 
of  appeal  contains  no  certificate  of  the  clerk  of  the  court  from  which 
the  appeal  comes  that  it  was  a  complete  transcript  of  all  the  proceed- 
ings, in  the  cause,  as  required  by  section  2848.  Code  1907,  and  no 
certificate  that  the  transcript  is  correct,  or  is  a  transcript  of  the 
record  and  i)roceedings  in  the  case,  the  appeal  cannot  be  entertained, 
but  must  be  dismissed. 

Appeal  from  St.  Clair  Circuit  Court. 
Heard  before  Hon.  J.  E.  Blackwood. 
Tom  Davis  was  convicted  of  crime,  and  he  appeals 
Appeal  dismissed. 

No  counsel  marked  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  submission  in  this  case  is  made 
on  the  motion  of  the  Attorney  General  to  dismiss  the 
appeal  on  the  ground  that  there  is  no  certificate  show- 
ing that  the  transcript  filed  is  a  correct  transcript  of 
the  record  in  the  court  below. 

The  appeal  purports  to  be  from  a  judgment  of  the  cir- 
cuit court  of  St.  Clair  county  fw  the  Northern  judi- 
cial division,  but  the  transcript  does  not  contain  a  cer- 
tificate of  the  clerk  of  the  court  that  it  is  a  complete 
transcript  of  all  t|je  proceedings  in  the  cause,  as  required 
by  section  2848  of  the  Code  of  1907,  nor  a  certificate 
of  any  kind  certifying  to  the  transcript  as  being  cor- 
rect or  a  transcript  of  the  record  and  proceedings  in  the 
caae.  The  motion  of  the  Attorney  General,  in  this  con- 
dition of  the  record,  must  prevail. 

Appeal  dismissed. 
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Daley  v.  The  State. 

Abusive  Lanfftuige. 

(Decided  June  3,  1915.    69  South.  888.) 

1.  Disorderly  Conduct;  AbuHve  Language;  Wonum, — A  woman 
may  be  convicted  of  the  violation  of  the  provisions  of  section  6217, 
Code  1907,  since  the  words  of  the  statute  "any  person"  indode  all 
persons,  male  and  female. 

2.  Statutes;  Construction. — Where  the  language  of  a  statute  is 
clear,  it  should  be  construed  to  mean  Just  wliat  it  says,  and  it  is 
only  when  the  meaning  and  intent  is  not  obvious,  that  the  court 
attempt  to  ascertain  the  l^islative  intent  by  considering  other  mat- 
ters aside  from  the  language  used. 

Appbal  from  Limestone  Circuit  Court. 

Heard  before  Hon.  B.  C.  Brickbll. 

Annie  Daley  was  convicted  of  using  abusive,  insulting 
or  obscene  language  in  the  presence  or  hearing  of  a  fe- 
male, and  she  appeals.  Affirmed. 

(This  cause  was  reviewed  by  the  Supreme  Court  on 
certiorari  to  the  Court  of  Appeals,  and  the  writ  was 
denied  with  an  opinion.  See  Ex  parte  Daly  v.  The  State, 
194  Ala.,  69  South.  598.— Reporter. ) 

W.  R.  Walkbe^  for  appellant. 

W.  L.  Mabtin^  Attorney  General,  and  W.  H.  Mitoh- 
BLL^  Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  defendant  is  a  woman,  and  the 
only  question  presented  by  the  record  on  this  appeal 
is  whether  a  woman  is  within  the  scope  of  section  6217 
of  the  Code  against  using  abusive,  insulting,  or  obscene 
language,  and  subject  to  indictment  and  conviction  un- 
der its  provisions. 
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(1,  2)  The  language  of  the  statute  makes  it  an  of- 
fense for  "any  person"  to  use  the  inhibited  language 
under  the  circumstances  specified.  The  meaning  and 
intention  of  the  lawmakers  is  plainly  expressed  by  the 
words  used,  and  may,  we  think,  without  difficulty  of  con- 
struction, be  gathered  from  the  context  by  an  interpre- 
tation of  the  well-defined  unambiguous  words  employed 
in  the  statute,  without  resort  to  extrinsic  aid  as  an  as- 
sistance to  its  construction.  "Any  person,"  as  here  used 
in  the  statute,  is  undoubtedly  in  the  broad  sense  referr- 
ing to  all  persons,  and  includes  both  men  and  women. 
There  is  nothing  to  justify,  according  to  the  unambigu- 
ous language  used,  a  construction  of  the  words,  "any  per- 
son," that  would  limit  their  meaning  to  include  only 
such  persons  as  are  of  the  male  sex  and  exclude  a  per- 
son of  the  female  sex. 

"When  language  is  clear  it  should  be  considered  to 
mean  just  what  it  says." — Little  v.  Foster,  130  Ala.  163, 
30  South.  477. 

^•So,  wh,ere  the  language  of  the  statute  is  clear  and 
unambiguous,  there  is  no  room  for  construction,  and  it 
is  only  when  the  meaning  and  intent  are  not  obvious 
that  the  courts  attempt  to  arrive  at  the  lawmakers'  in- 
tent by  considering  other  matters  aside  from  the  lan- 
guage used. — City  of  Birmvnghcum  v.  Southern  Ex.  Co., 
164  Ala.  529  [51  South.  159]."  Bozeman  v.  State,  7  Ala. 
App.  151,  157,  61  South.  604,  606. 

Defendant's  counsel  in  a  carefully  prepared  brief  sets 
out  the  forerunners  of  the  present  statute,  and  argues 
that  the  history  of  these  enactments  carries  with  it  a 
basis  for  his  contention  that  women  were  not  intended 
to  be  included  within  the  scope  of  the  present  statute 
(section  6217  of  the  Code  of  1907).  In  this  connection 
attention  is  called  to  the  fact  that  in  the  progenitors 
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of  the  present  statute,  until  codified  and  incorporated 
as  section  4031  of  the  Code  of  1886,  the  personal  pro- 
noun "he"  was  used  in  the  connection  that  any  person 
who  should  be  found  guilty  of  violating  the  provisions 
of  the  statute,  "he"  should  be  deemed  guilty  of  a  mis- 
demeanor, etc.  We  fail  to  see  any  force  in  the  argument, 
inasmuch  as  the  omission  of  the  use  of  the  masculine 
personal  pronoun  from  the  present  statute  (Code,  § 
6217)  under  which  the  indictment  was  framed  and  pros- 
ecution had,  would  be  indicative  of  an  intention  upon 
the  part  of  the  lawmakers  to  include  both  sexes  with- 
in the  scope  of  the  provisions  of  the  statute  as  re-en- 
acted in  the  Codes  of  1886,  1896,  and  1907,  as  sections 
4031,  4306,  and  6217,  respectively.  But,  for  that  mat- 
ter, we  think  the  original  enactment  approved  March 
15,  1875  (Acts  1874-75,  p.  240),  included  within  its 
scope  and  authorized  the  punishment  of  women  for  a 
violation  of  its  provisions,  for  it  has  always  been  held 
in  this  state,  where  the  contrary  does  not  clearly  ap- 
pear, that  words  used  in  the  masculine  gender  include 
the  feminine,  and  there  has  l>een  a  statutory  enactment 
in  this  state  since  before  the  adoption  of  the  act  of  March 
15,  1875,  attaching  that  signification  to  the  use  of  the 
masculine  gender  when  used  in  the  Code.  Code  1907, 
§  1,  and  the  same  section  of  the  Code  of  1896,  1886, 
1876,  1867,  and  1852.  We  find  nothing  in  the  history 
of  the  enactment  or  the  extensive  argument  of  counsel 
contained  in  brief  that  leads  us  to  conclude  to  the  con- 
trary. The  fact  that  men  as  a  rule  are  morely  likely  to 
be  guilty  of  the  offenses  created  by  this  statute  carries 
with  it  no  reason  why  women  who  do  violate  its  provi- 
sions should  not  be  indicted  and  convicted  under  its 
provisions  when  the  terms  of  the  statute  plainly  include 
women  and  embrace  them  within  its  provisions.    That 
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some  women  are  not  free  from  the  use  of  language  that 
comes  under  the  band  of  the  statute  is  borne  out  by  the 
record  in  this  case ;  it  being  admitted  by  counsel  in  brief 
that  the  language  used  by  the  woman  defendant  was  per 
se  insulting.  The  object  and  purpose  of  the  statute 
is  to  conserve  the  protection  of  the  home  and  women, 
and  there  is  just  as  much  reason  for  protecting  women 
against  the  use  of  abusive,  insulting,  or  vulgar  language 
by  other  women  of  a  nature  or  character  of  such  coarse- 
ness as  would  permit  of  their  violating  the  statute  as 
to  protect  them  against  the  use  of  the  prohibited  hin- 
guage  by  men,  albeit  that  it  be  granted,  as  argued,  that 
the  offense  is  more  likely  to  be  committed  by  men  than 
women,  and  that  this  is  a  fact  within  common  knowl- 
edge, of  which  we  take  judicial  notice. 
Affirmed. 


Smith  V.  The  State. 

Carrying  Concealed  Weapons. 

(Decided  June  17,  1015.     ReheariuR  denied  July  10,  lOlTi. 

69  South.  3na. 

1.  Weapons;  Concealed;  Evidence, — The  evidence  examined  and 
held  sufficient  to  require  a  submission  to  the  jury  of  the  question 
whether  defendant  was  guilty  of  a  violation  of  Acts  1009,  p.  2.'>8. 

2.  Charge  of  Court;  Degree  of  Proof. — Since  the  state  is  not  l)ound 
to  establish  the  fact  of  guilt,  but  only  to  prove  It  beyond  a  reason- 
able doubt,  a  charge  asserting  that  if  the  evidence  only  establishes 
the  fact  that  defendant  threw  the  pistol  out  of  the  window,  he  could 
not  be  convicted  of  carrying  concealed  weapons,  recpiired  a  too  high 
degree  of  proof. 

Appeal  from  Pike  Law  Court. 
Heard  before  Hon.  T.  L.  Borum. 
Enoch  Smith  was  convicted  of  carrying  concealed  wea- 
pons,  and  he  appeals.   AflRrmed. 
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The  facts  sufficiently  appear  from  the  opinion.  Charge 
2  is  as  follows :  If  the  evidence  only  establishes  the  fact 
that  the  defendant  threw  the  pistol  out  of  the  window, 
you  cannot  convict  him. 

E.  R.  Brannbn,  for  appellant. 

W.  L.  Mabtin,  Attorney  Gteneral,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

BROWX,  J. — The  defendant  was  tried  on  a  charge 
of  carrying  a  pistol  concealed  about  his  person  or  on 
premises  not  his  own  or  under  his  control,  in  violation 
of  the  statute  (Acts  Sp.  Sess.  1909,  258). 

(1)  The  only  question  presented  is  whether  the  evi- 
dence was  sufficient  to  justify  a  submission  of  the  easel 
to  the  jury ;  the  defendant  contending  that  the  evidence 
shows  without  room  for  adverse  inference  that  the  pis- 
tol belonged  to  Cephus,  and  that  it  was  on  the  mantel 
in  Cephus'  house  when  defendant  picked  it  up  and  threw 
or  shoved  it  through  the  window.  The  state's  witness 
Green  testified :  "That  he  was  searching  the  bed  in  the 
room  and  turning  back  the  mattress;  that  while  doing 
this  he  saw  the  defendant's  hand  pass  from  in  front  of 
his  body  and  shove  a  pistol  through  the  window,  break- 
ing out  the  glass;  that  it  appeared  as  though  he  took 
the  pistol  out  of  his  clothes  somewhere  about  his  breast; 
that  defendant's  face  was  tow^ards  the  window,  and  he 
(witness)  was  back  of  him  about  eight  feet  and  a  little 
off  to  one  side ;  that  the  pistol  was  shoved  through  the 
window  at  a  point  on  a  level  with  defendant's  breast, 
and  near  on  a  level  with  the  mantel  or  shelf  over  the 
firei)lace ;  that  he  did  not  see  the  pistol  until  just  as  it 
broke  the  glass  going  through  it,  but  saw  the  movement 
of  the  defendant's  arm  as  it  went  to  the  window." 
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The  witness  Hamil  testified :  That  he  (witness)  was 
standing  in  the  door  of  the  room  while  Qreen  searched 
the  house ;  ^^that  defendant  was  standing  in  front  of  the 
window  on  the  side  of  the  fireplace  with  his  back  to 
the  witness ;  that  he  saw  the  defendant's  arm  pass  quick- 
ly from  in  front  of  his  body,  and  saw  the  pistol  as  it 
was  shoved  through  the  window,  breaking  the  glass ;  that 
he  did  not  see  the  pistol  until  it  was  in  the  act  of  going 
through  the  window.'' 

The  evidence  showed  without  dispute  that  the  prem- 
ises were  not  those  of  the  defendant,  nor  under  his  con- 
trol; that  he  had  gone  to  this  place  to  a  party;  and 
that  the  house  belonged  to,  and  was  in  the  control  of, 
Cephus.  The  evidence  on  the  part  of  the  defendant  tend- 
ed to  show  that  the  defendant  took  the  pistol  from  the 
mantel  and  shoved  it  through  the  window  to  keep  Qreen 
and  Hamil,  who  were  deputy  sheriffs,  from  taking  it. 
The  evidence  also  showed  that  some  of  the  other  per- 
sons at  the  house  had  been  searched  before  this,  but  was 
in  conflict  as  to  whether  the  defendant  had  been  searched. 

The  evidence  was  sufficient  to  afford  an  inference  that 
the  defendant  carried  the  pistol  on  the  premises  con- 
cealed about  his  person  and  made  it  a  question  for  the 
jury.  The  affirmative  charge  requested  by  the  defendant 
was  properly  refused. — Nichols  v.  State,  4  Ala.  App. 
115,  58  South.  681 ;  Posey  v.  State,  4  Ala.  App.  118,  59 
South.  234. 

(2)  Charge  2  was  properly  refused  for  the  reason: 
(1)  It  exacts  too  high  a  degree  of  proof.  The  law  does 
require  the  state  to  establish  the  defendant's  guilt,  but 
only  to  prove  his  guilt  beyond  a  reasonable  doubt. 
The  charge  is  so  worded  that  it  is  misleading. 
It  does  not  assert  that,  if  the  evidence  estab- 
lishes only  the  fact  that  the  defendant  threw  the  pis- 
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tol  through  the  window,  he  should  not  be  convicted,  but 
is  subject  to  the  construction  of  asserting  that,  if  it  only 
establishes  that  fact,  no  matter  what  else  it  shows,  the 
defendant  should  not  be  convicted. 

No  error  appearing  in  the  record,  the  judgment  is  af- 
firmed. 

Affirmed. 


Kirk  V.  The  State. 

Larceny. 

(Decided  June  8,  1915.     69  South.  350.) 

1.  Larceny;  Indictment ;  Variance. — ^Where  the  indictment  alleged 
that  the  pistol  was  stolen  from  a  warehouse  belonging  to  a  certain 
corporation,  and  the  evidence  showed  that  it  was  stolen  from  an  oflfice 
under  the  same  roof  as  the  warehouse,  and  directly  connected  with 
it  by  a  door,  there  was  no  variance;  such  office  being  part  of  the 
warehouse  within  the  meaning -of  section  7324,  Code  1907. 

2.  Indictment  and  Information;  Clerical  Error;  Nam^. — ^An  Indict- 
ment for  larceny  from  the  warehouse  of  a  certain  fertilizer  company 
was  not  defective  fatally  because  the  name  of  the  fertilizer  company 
was  stated  as  "Fertilize  Company" ;  such  error  being  a  self -correcting 
clerical  error. 

Appeal  from  Clay  County  Court. 
Heard  before  Hon.  E.  J.  Garrison. 
Dee  Kirk  was  convicted  of  larceny,  and  he  appeals. 
Affirmed. 

No  counsel  marked  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J.— (1)  The  indictment  upon  which  the 
defendant  was  tried  and  convicted  contains  but  one 
count,  and  is  drawn  to  charge  grand  larceny  under  the 
section  of  the  Code  defining  that  offense  (Code,  §  7324). 
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It  charges  that  the  pistol  stolen  was  the  property  of 
one  G.  A.  Mattison,  and  that  it  was  stolen  by  the  de- 
fendant from  a  warehouse  of  the  "Ashland  Oil  Mill  & 
Fertilize  Company,  a  corporation." 

It  was  shown  without  conflict  in  the  evidence  that  the 
Ashland  Oil  Mill  &  Fertilizer  Company  had  one  ware- 
house used  for  storing  seed,  called  the  seed  warehouse, 
and  another  for  storing  meal  and  hulls;  that  near  by 
was  yet  another  building  under  separate  roof  having  two 
rooms  connected  by  a  door,  one  of  the  rooms  being  used 
as  an  oflSce,  and  the  connecting  room  used  for  storing 
minor  supplies  for  the  mill,  such  as  ribs  for  the  gin,  pack- 
ing ropes,  belting,  and  other  supplies  and  articles  for 
repair  and  keeping  up  the  machinery  connected  with  the 
plant.  The  pistol  was  stolen  from  a  desk  in  the  room 
in  this  building  used  as  an  office.  The  room  in  the  build- 
ing connected  by  a  door  with  the  office,  used  for  stor- 
ing supplies,  etc.,  was  a  warehouse  within  the  meaning 
of  the  statute,  and  the  office  under  the  same  roof  con- 
nected directly  with  it  by  a  door  which  opened  into  it 
was  a  part  of  the  warehouse. — Andrews  v.  State ^  123 
Ala.  42,  26  South.  522. 

(2)  The  statement  of  the  name  of  the  fertilizer  com- 
pany as  "Fertilize  Company''  in  the  indictment  is  shown 
on  its  face  to  be  a  clerical  error  that  is  self-correcting. 
—Hollwnd  V.  State,  11  Ala.  App.  134,  66  South.  126, 
and  authorities  there  cited. 

The  motion  of  the  defendant  to  exclude  from  the  jury 
all  the  evidence  of  the  pistol  having  been  taken  from 
the  office,  because  of  a  supposed  variance  between  the 
allegata  and  probata,  was  properly  denied.  The  court's 
refusal  to  give  the  general  charge  requested  by  the  de- 
fendant for  the  same  reason  was  also  free  from  error. 

We  find  no  error  in  the  record. 

Affirmed. 
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V.  The  State. 

Perjury. 

(Decided  May  13,  1915.    Rehearing  denied  June  3,  1915. 

69  South.  351.) 

1.  Perjury;  Nature, — One  who  swears  falsely  to  immaterial  or 
irrelevant  matter  cannot  be  convicted  of  perjury  under  sections 
7541-3,  Code  1907. 

2.  Same;  Indictment. — Under  Form  81,  an  indictment  for  perjury 
which  follows  the  form,  is  sufficient  if  it  avers  that  the  alleged  false 
testimony  was  material,  although  it  does  not  show  wherein  it  was 
material. 

3.  Same;  Evidence. — In  a  prosecution  for  burglary  it  was  material 
for  the  state  to  show  that  defendant  was  armed  and  ready  to  use  a 
pistol  at  the  time  he  left  the  scene  of  the  burglary ;  hence,  his  false 
swearing  on  that  point  is  perjury. 

4.  Same. — Where  the  circumstances  afforded  a  basis  for  a  reason- 
able inference  that  defendant's  testimony,  if  false,  was  willfully  and 
corruptly  so,  defendant  is  not  entitled  to  an  affirmative  charge  on  the 
theory  of  an  absence  in  the  evidence  of  anything  to  show  wilfulness 
and  corruptness  in  false  swearing. 

5.  Same;  Evidence;  Sufficiency. — A  person  cannot  be  convicted  of 
perjury  on  the  uncorroborated  evidence  of  a  single  witness. 

6.  Same;  Jury  Question. — Where  defendant  took  the  stand  in  his 
own  behalf,  and  there  was  some  corroborating  evidence,  the  question 
whether  there  was  sufficient  corroboration  is  for  the  Jury,  and  their 
determination  thereof  will  not  be  reviewed. 

7.  Same. — ^Although  defendant  was  acquitted  of  the  charge  of 
burglary,  yet  he  may  be  convicted  of  a  perjury  in  that  he  swore 
falsely  that  he  was  unarmed  when  arrested,  upon  his  leaving  the 
house  he  was  accused  of  burglarizing;  the  acquittal  of  burglary  not 
being  a  finding  as  to  that  collateral  matter. 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  Wiluam  E.  Fort. 

Joseph  A.  McDaniel  was  convictgd  of  perjury,  and  he 
appeals.   Affirmed.       ,^-- 

(This  cause -Was^re viewed  by  the  Supl'pnie  Court  on 
certiorari  to  Court  of  Appeals,  and  writ  ^nied.  See 
193  Ala.  678,  69  South.  351.— Reporter. ) 
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Frank  S.  Andrbss^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  Gteneral,  for  the  State. 

THOMAS,  J. — (1)  To  constitute  perjury  at  common 
law  and  under  the  statutes  of  this  state,  the  matter 
falsely  sworn  to  must  be 'material  to  the  issue  or  the 
question  in  controversy.  Irrelevant  testimony,  although 
false,  cannot  be  made  the  basis  of  a  charge  of  perjury. 
—Code,  §§  7541,  7543. 

(2)  The  indictment  here  (following  the  code  form — 
Code,  §  7161,  form  81)  charges  the  defendant  appellant 
with  perjury,  in  that  he  willfully  and  corruptly  swore 
falsely,  as  a  witness  for  himself  on  the  trial  of  himself 
under  a  charge  of  burglary  (giving  the  name  of  the 
court  in  which  the  trial  was  had  and  the  oath  admin- 
istered, etc.)  **that  at  the  time  of  his  arrest  for  said 
offense  of  burglary  by  police  officer  J.  T.  Moser  he  [the 
witness]  did  not  place  his  hand  upon  a  pistol,  that  he 
[the  witness]  did  not  have  a  pistol  with  him,  and  that 
said  police  officer,  J.  T.  Moser,  did  not  take  a  pistol  from 
him  [the  witness]  at  the  time,  the  matters  so  sworn  to 
being  [it  was  alleged]  material.^' 

The  indictment  was  demurred  to  on  the  ground,  in 
substance,  that  the  false  and  corrupt  statements  alleged 
to  have  been  made  by  the  witness  in  his  said  testimony 
given  on  his  said  trial  for  the  offense  of  burglary  are 
not  shown  in  the  indictment  to  have  been  material  to 
the  issue,  other  than  is  so  shown  by  the  mere  general 
averment  therein  contained  that  they  were  material. 
This  general  averment  is  all  that  the  form,  prescribed 
by  law  for  charging  the  offense  of  perjury,  requires 
(Code,  §  7161,  form  81),  which  form  was,  as  before  said^ 
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followed  in  this  case,  and  which,  it  has  been  repeatedly 
held,  is  entirely  sufficient. — Williams  t\  State,  68  Ala. 
551 ;  Peterson  v,  State^  74  Ala.  34 ;  Jacobs  v.  State,  61 
Ala.  448. 

(3)  If  on  the  trial  for  perjury  the  evidence  fails  to 
disclose  the  materiality  of  the  alleged  false  statements, 
then  of  course  the  defendant  would  be  entitled  to  the 
affirmative  charge.  The  evidence  here,  however,  does  dis- 
close such  materiality.  It  appears  that  the  police  offi- 
cer, said  Moser,  mentioned  in  the  indictment  as  having 
arrested  the  defendant  for  the  alleged  offense  of  bur- 
glary, arrested  him  just  as  he  was  coming  out  of  the 
building  which  he  was  alleged  to  have  burglarized,  and 
immediately  after  he  had  burglarized  it.  If  defendant 
at  that  time  had  a  pistol  on  his  person  and  attempted 
to  use  it  on  the  arresting  officer,  it  w^as  entirely  com- 
petent for  the  state,  on  the  trial  of  the  defendant  for  the 
burglary,  to  prove  that  fact  as  a  part  of  the  res  gestae 
of  the  burglary.  Even  if  it  was  not  an  incriminating 
circumstance  tending  to  connect  the  defendant  with  the 
commission  of  the  offense,  it  was  certainly  a  fact  so  in- 
timately connected  in  time  and  place  with  the  main  fact 
as  to  form  part  of  the  res  gestae  of  the  main  fact,  and 
material  and  relevant  in  determining  what  punishment 
should  be  administered  to  the  defendant,  if  found  guil- 
ty of  the  burglary.  The  statute  (Code,  §  7541)  fixes, 
as  a  punishment  for  the  offense,  imprisonment  in  the 
penitentiary  for  not  less  than  3  nor  more  than  20  years. 
Ordinarily,  therefore,  in  determining  what  punishment 
a  particular  defendant  who  is  found  guilty  of  the  offense 
should  have,  it  .is  material  to  inquire  into  the  gravity 
of  the  particular  burglary  he  has  committed.  Do  the  cir- 
cumstances of  the  case  show  it  to  have  been  the  act  of 
a  mere  sneak  thief,  one   ready  to  flee  at  the   slightest 
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sound  or  interference,  or  do  they  show  it  to  have  been 
the  act  of  a  bold  and  reckless  criminal,  one  armed,  ready, 
prepared,  and  determined  to  accomplish  his  purpose 
and  tp  get  away  at  all  hazards,  even  at  the  expense  of 
the  lives  of  those  whose  rights  have  been  invaded,  or  of 
the  officers  of  the  law,  if  the  criminal  finds  it  necessary 
to  take  either  of  such  lives  in  order  to  prevent  being 
apprehended?  It  seems  to  us,  therefore,  that  the  fact 
of  whether  or  not  the  person  who  committed  the  bur- 
glary was  armed  at  the  time  and  attempted  to  use 
the  weapon  is  a  material  fact,  at  least  in  determining 
his  punishment,  and  permissible  to  be  proved  as  a  part 
of  the  res  gestae. 

It  has  been  repeatedly  held  that  testimony  tending 
to  aggravate  or  mitigate  the  damages  recoverable  in  a 
civil  action  is  material,  and  that,  if  willfully  and  cor- 
ruptly false,  it  will  constitute  perjury. — ^30  Cyc.  1420, 
§  D.  Here  the  alleged  false  swearing  was  in  denial  of 
a  fact  which  the  evidence  for  the  state  tended  to  estab* 
lish,  and  which  was  admissible  to  be  proved,  as  seen, 
as  a  part  of  the  res  gest®,  and  which  fact,  if  true,  would 
tend  to  aggravate  and  make  more  serious  the  crime  of 
burglary  charged.  Consequently  we  have  no  hesitancy 
in  holding  that  it  was  material,  and  that  the  court  did 
not  err  in  orally  so  charging,  or  err  in  refusing  the  af- 
firmative charge  requested  by  defendant  on  this  theory. 

(4)  And  since  the  circumstances,  as  disclosed  by  the 
evidence,  under  which  defendant  made  the  alleged  false 
oath,  were  such  as  to  afford  basis  for  a  reasonable  in- 
ference by  the  jury^  that  such  oath,  if  false,  was  will- 
fully and  corruptly  so,  that  is,  knowingly  and  intention- 
ally so  with  a  wrongful  purpose  to  acquire  some  advan- 
tage, and  not  so  accidentally,  involuntarily,  or  by  mis- 
take, the  court  likewise  did  not  err  in  refusing  the  af- 
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firmative  charge  predicated  on  the  theory  of  an  absence 
in  the  evidence  of  anything  to  show  willfulness  and  cor- 
ruptness in  the  false  swearing. — Code,  §  7541  et  seq.; 
6  Words  and  Phrases,  5305 ;  22  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  689,  690;  40  Cyc.  939,  940;  10  Cyc.  1368. 

(5,  6)  And  though  a  person  cannot  be  convicted  of 
perjury  on  the  uncorroborated  evidence  of  a  single  wit- 
ness (30  Cyc.  1452;  22  Am.  &  Eng.  Ency.  Law  [2d  Ed.] 
694,  695 ;  Williams  Case,  68  Ala.  551 ;  Peterson  Case,  74 
Ala.  34),  yet  we  are  of  opinion  that  the  corroborating 
circumstances  here  proved  were  sufficient  to  require  a 
submission  of  the  case  to  the  jury,  the  weight  of  which 
corroborating  evidence  was  for  them  to  determine  {State 
V.  Miller,  24  W.  Va.  802 ;  People  v.  Van  Tassel,  26  App. 
Div.  445,  50  N.  Y.  Supp.  53;  State  v.  Arenstoick,  85 
Minn.  19,  88  N.  W.  22;  Babcock  v.  U.  S.  [C.  C]  34  Fed. 
873;  Waters  v.  State,  30  Tex.  App.  284,  17  S.  W.  411; 
22  Am.  &  Eng.  Ency.  Law,  695 ) . 

Besides  the  fact  that  the  state's  witness  was  corrob- 
orated by  another  witness  in  material  particulars,  it 
appears  that  the  defendant  himself  was  examined  and 
testified  as  a  witness  in  his  own  behalf.  This  being  true, 
it  is  impossible  for  the  reviewing  court,  w^ho  did  not 
see  the  manner  and  demeanor  of  the  defendant  on  the 
stand  (which  is  not  and  cannot  be  transcribed  on  pa- 
per), to  say  that  such  manner  and  demeanor  did  not 
itself  also  furnish  sufficient  corroboration  of  the  state's 
witness  to  meet  the  requirements  of  the  rule  established 
by  judicial  decision,  and  exacting  a  corroboration  be- 
fore a  conviction  on  a  charge  of  perjury. 

As  appropriate  here,  we  quote  approvingly  from  the 
Supreme  Court  of  West  Virginia  in  the  case  of  State 
V,  Miller,  supra,  where  in  dealing  with  this  question^ 
they  say :  "The  rule  that  to  convict  of  perjui'y  one  wl^ 


13.1  OF  ALABAMA.  323 

[McDaniel  v.  The  State.] 

ness  and  corroborating  circumstances  are  required  is 
obviously  founded  on  the  fact  that,  as  the  defendant  has 
made  his  statement,  the  falsity  of  which  is  in  issue, 
under  the  sancity  of  an  oath,  the  law  raises  a  legal  pre- 
sumption that  it  is  true,  and  the  defendant  at  common 
law  not  being  permitted  to  testify  in  his  own  behalf, 
this  presumption  of  the  truth  of  the  statement  and  the 
good  character  of  the  defendant  continues,  until  it  is  re- 
moved by  evidence,  and  that  the  oath  of  the  prosecuting 
witness  is  entitled  to  no  more  weight  than  that  of  the 
defendant  made  before  the  prosecution  was  instituted, 
and  that  therefore  no  man  should,  under  such  circum- 
stances, be  convicted  of  an  infamous  offense,  and  to  au- 
thorize such  conviction,  the  evidence  of  the  prosecuting 
witness  should  be  corroborated.  But  when  the  statute 
permits  the  defendant  to  be  «worn  before  the  jury  in 
his  own  defense,  as  it  does  in  our  state  in  such  case,  and 
he  avails  himself  of  the  right  and  is  examined  as  a  wit- 
ness in  his  own  behalf,  the  reason  for  the  rule  is  gone 
and  the  jury  then  is  the  sole  judge  of  the  weight  to  be 
given  to  his  evidence,  and  the  legal  presumption  of  the 
truth  of  his  statements  previously  made  is  removed,  and 
the  manner  of  the  witness  in  giving  his  evidence  may 
be  sufficient  corroboration  of  the  evidence  of  the  prose- 
cuting witness.  Like  any  other  case  under  such  circum- 
stances, the  jury  would  be  the  exclusive  judge  of  the 
credit  to  be  given  to  the  witnesses,  and  if  they  find  him 
guilty,  this  cOurt  could  not,  on  well-settled  principles, 
disturb  the  verdict.  That  is  this  case,  and  we  cannot 
therefore  disturb  the  verdict." 

(7)  The  other  insistence,  and  the  one  which  presents 
a  new  and  the  most  serious  question  in  the  case,  is  that 
the  defendant  was  entitled  to  the  afflmrative  charge  be- 
cause the  evidence  discloses  that  he  was  acquitted  of 
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the  offense,  burglary,  on  the  trial  of  which,  in  testify- 
ing, in  his  own  behalf,  he  is  alleged  to  have  committed 
the  perjury  with  which  he  is  here  charged.  We  are  cited 
in  support  of  this  contention,  to  the  following  cases,  to 
wit :  U.  8.  V.  Butler  ( D.  C. )  38  Fed.  498 ;  Cooper  v.  Com- 
momoealth  of  Kentucky,  106  Ky.  909,  51  S.  W.  789,  59 
S.  W.  524,  45  L.  B.  A.  216,  90  Am.  St.  Rep.  275 ;  Petit 
V.  Commonwealth  of  Kentucky  ( Ky. )  57  S.  W.  14.  But, 
even  conceding  the  correctness  of  the  holding  in  those 
cases,  which  we  need  not  and  do  not  determine,  but  upon 
which  strong  doubt  has  been  thrown,  not  only  be  the 
able  dissenting  opinion  in  the  second  named  case  ( Coop- 
er V.  Commonwealth)  y  but  also  by  the  opinion  in  the 
case  of  State  v.  Williams,  60  Kan.  839,  58  Pac.  476, 
where  the  authorities  are  reviewed,  and  also  by  cases 
cited  in  note  83,  p.  1422,. of  30  Cyc,  we  are  not  of  opin- 
ion that  the  question  decided  in  those  cases  (the  cases 
cited  by  defendant),  where  the  perjury  charged  consist- 
ed in  defendant's  swearing  to  his  innocence  on  the  trial 
of  the  oflfense  of  which  he  was  on  that  trial  acquitted 
by  the  jury,  is  identical  with  the  question  here,  where 
the  perjury  charged  consists,  not  of  defendant's  swear- 
ing to  his  innocence  on  the  trial  of  the  burglary  charge 
against  him,  but  of  his  falsely  swearing  to  a  collateral 
fact  on  that  trial,  which  was  material,  not  as  affecting 
his  guilt  or  innocence,  but  only  material,  as  hereinbe- 
fore pointed  out,  as  bearing  on  the  gravity  of  the  crime, 
in  the  event  the  jury  on  that  trial  determined  that  he 
was  guilty.  Certainly,  it  cannot  be  said  that  the  jury 
in  the  burglary  case  by  acquitting  defendant  of  the 
charge  of  burglary  adjudicated,  not  only  the  truth  of  his 
statement  that  he  was  not  guilty,  but  also  the  truth  of 
his  statement  that  at  the  time  of  his  arrest  he  did  not 
have  a  pistol,  and  did  not  then  place  his  hand  upon  his 
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pistol,  etc.,  falsity  in  making  which  latter  statements  is 
the  charge  here  made  against  defendant,  and  not  falsity 
in  making  the  former  statement;  that  is,  the  statement 
of  his  innocence  of  the  crime.  Consequently  the  author- 
ities cited  by  defendant's  counsel  are  not  in  point ;  but 
the  case  of  State  v.  WilUams,  supra,  is  directly  in  point, 
and  which  we  choose  to  follow  upon  reasons  there  fully 
amplified.  See,  also,  30  Cyc.  1422,  and  ca^es  cited  in 
note  83,  as  well  as  the  dissenting  opinion  in  Cooper  v. 
Commonvyealth,  supra;  Schaller  v.  State,  14  Mo.  502; 
People  V.  Willey,  2  Park  Cr.  R.  (N.  Y.)  19. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Phillips  V.  The  State. 

Bigamy  and  Unlawful  Cohabitation. 

(Decided  June  10,  1915.    69  South.  356.) 

1.  Criminal  La/w ;  Former  Jeopardy;  Unlawful  Cohabitation. — An 
acquittal  of  a  defendant  under  an  indictment  charging  bigamy  only 
could  in  no  way  affect  a  charge  brought  under  section  6389,  Code 
1907,  against  the  same  defendant  charging  unlawful  cohabitation, 
following  a  vicious  second  marriage;  the  statute  denouncing  two 
offenses,  that  of  bigamy,  which  is  indictable  and  punishable  at  the 
place  of  the  second  marriage,  and  that  of  unlawful  cohabitation  after 
the  bigamous  marriage,  which  is  a  separate  offense  committed  where 
the  cohabitation  takes  place. 

2.  Bigamy;  Proof  of  Marriage, — In  prosecutions  for  bigamy,  mar- 
riage may  be  proven  by  cohabitation  and  the  confessions  of  the 
parties ;  production  of  the  record  of  the  marriage,  or  the  testimony  of 
a  witness  to  it,  not  being  necessary. 

3.  Criminal  Law;  Verdict;  Reference  to  Oood  Count. — Where  there 
was  a  good  count  in  the  indictment,  good  as  against  any  attack  made 
against  it,  and  there  is  a  general  verdict  of  guilty,  it  will  stand  and 
be  referred  to  the  good  count. 

Appbal  from  Randolph  Circuit  Court. 
Heard  before  Hon.  S.  L.  Brewer. 
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Alf.  Phillips  was  convicted  of  living  with  a  second 
wife  while  his  first  wife  was  still  living  and  undivorced, 
and  he  appeals.  Affirmed. 

R.  J.  HooTBN^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J.— The  indictment  upon  which  the  de- 
fendant was  tried  in  two  counts  charged  the  defendant 
with  having  unlawfully  married  and  with  having  con- 
tinued to  cohabit  with  the  second  .wife  while  the  first 
wife  was  living.  The  defendant  interposed  a  plea  of  for- 
mer acquittal  under  an  indictment  that  charged  the  de- 
fendant with  having  unlawfully  married  again  while 
having  a  wife  then  living.  Trial  was  had  upon  this  plea 
and  the  general  issue  of  not  guilty. 

There  was  no  conflict  in  the  evidence  which  showed 
that  the  defendant,  who  lived  in  Randolph  county,  Ala., 
while  married  to  a  woman  named  Ella  Phillips,  and 
during  the  time  of  his  marital  relation  with  her,  car- 
ried another  woman,  one  Clemmie  Higgins,  to  the  state 
of  Georgia,  where  he  married  her,  and  then  brought  her 
back  to  his  home  in  Randolph  county  and  continued 
to  cohabit  with  her  there  for  a  period  of  about  three 
months.  On  these  facts,  under  the  laws  of  this  state,  if 
the  marriage  had  taken  place  in  Alabama,  instead  of 
Georgia,  the  defendant  would  have  been  guilty  of  two 
separate  offenses;  one,  that  of  bigamy,  consisting  in  the 
unlawful  act  of  contracting  a  second  marriage  while  the 
former  wife  was  living,  and  the  second  consisting  in  the 
continued  acts  of  unlawful  cohabitation  after  contract- 
ing the  second  marriag:e. 
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(1)  As  said  by  the  court  in  the  opinion  in  Beggs  v. 
State,  55  Ala.  108:  "Under  the  statute,  as  at  common 
law,  the  oflfense  of  bigamy  consists  in  the  willful  con- 
tracting of  a  second  marriage,  knowing  the  former  mar- 
riage to  be  subsisting.   Cohabitation,  consequent  on  the 
marriage,  is  not  an  ingredient  of  the  oflfense.   It  is  com- 
plete, when  the  second  marriage,  if  valid,  would  be  com- 
plete according  to  the  law  of  the  place  in  which  it  is 
formed.     ♦     ♦     ♦    When  this  statute  [referring  to  the 
statute  against  bigamy  and  bigamous  cohabitation,  in- 
corporated in  the  present  Code  of  1907  as  section  6389] 
is  read  in  connection  with  the  common  law  existing  at 
the  time  of  its  enactment,  it  is  apparent  two  oflfenses  are 
thereby  created;  or,  rather,  the  common-law  oflfense  of 
bigamy  is  declared,  and  the  punishment  which  must  fol- 
low conviction  defined ;  and  a  statutory  oflfense,  the  con- 
tinuance of  cohabitation  under  the  vicious  marriage  mak- 
ing bigamy,  punishable  as  the  latter  oflfense,  is  created. 
The  oflfense  of  bigamy  remains,  indictable  and  punish- 
able at  the  place  of  its  commission.   If  the  second  mar- 
riage was  in  this  state,  the  county  of  its  commission  is 
the  only  place  in  which  an  indictment  for  the  oflfense 
will  lie.     As  to  this    oflfense,  the    common  law  is  not 
changed.   Necessity  for  a  change  is  obviated  by  the  cre- 
ation of  the  new  oflfense — the  cohabitation  under  the 
second  marriage.   If  the  marriage  was  in  another  state, 
and  the  cohabitation  in  this  state,  the  wrong  done  here 
is  the  evil  example  of  persons  living  together  as  hus- 
band and  wife,  who  do  not  in  fact  and  in  law  sustain 
that  relation — the  open  continuance  of  an    adulterous 
connection.  Or,  if  the  marriage  is  in  one  county,  and  the 
cohabitation  is  in  another,  the  oflfense  in  the  latter  is 
not  the  second  criminal  marriage,  but  the  adulterous  co- 
habitation.   This  oflfense  is  committed,  without  regard 
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to  the  place  of  the  former  marriage,  whether  within  or 
without  the  state,  or  within  or  without  the  county." 

The  indictment  charges  bigamy  and  also  the  continu- 
ance of  adulterous  cohabitation  subsequent  to  the  sec- 
ond marriage.  The  former  indictment,  under  which  the 
defendant  was  tried  and  acquitted,  charged  only  the 
commission  of  the  act  of  bigamy  in  contracting  the  sec- 
ond marriage,  and  the  defendant's  acquittal  of  that  of- 
fense could  in  no  way  affect  the  charge  in  the  indict- 
ment under  section  6389  of  the  Code  for  unlawful  co- 
habitation following  the  vicious  marriage. 

In  the  case  of  Brewer  v.  State,  59  Ala.  101,  the  defend- 
ant was  indicted  in  Jeflferson  county  for  unlawfully  con- 
tracting a  second  marriage.  On  the  trial  of  the  case  it 
developed  that  the  marriage  took  place  in  another  coun- 
ty and  the  prosecution  was  dismissed.  Another  indict- 
ment was  preferred  against  the  defendant  for  continu 
ing  to  cohabit  with  the  woman  with  whom  he  had  en- 
tered into  the  vicious  marriage,  and  the  defendant  plead- 
ed the  proceedings  had  under  the  first  indictment  as  a 
former  acquittal  of  the  offense  charged  in  the  secorid. 
The  court  in  that  case  say  (page  103  of  59  Ala.) :  "The 
first  indictment  charges  one  of  these  offenses,  of  whicli 
the  defendant  was  clearly  not  guilty  under  the  proof. 
The  second  indictment  charges  a  different  offense;  and, 
if  there  had  been  a  verdict  of  acquittal  under  the  first  in- 
dictment, this  would  have  been  no  bar  to  a  prosecution 
under  the  second.  It  follows  that  we  need  not  inquire 
whether  the  circuit  court  rightly  allowed  this  case  to 
be  taken  from  the  jury,  and  a  new  indictment  to  be  pre- 
ferred. ♦  ♦  ♦  The  plea  was  to  the  whole  indictment. 
The  second  count  of  the  new  indictment  describes  an 
iiflfense  entirely  different  from  that  set  forth  in  the  first 
indictment.'' 
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The  only  method  by  which  the  defendant  sought  to 
take  advantage  of  the  alleged  imperfection  or  insufficien- 
cy of  the  indictment  was  by  the  plea  setting  up  former 
acquittal,  and  the  question  presented  is  whether  the  plea 
if  sustained  would  constitute  a  good  defense  to  the  pros- 
ecution. It  will  be  seen  from  the  authorities  above  cited, 
and  from  the  opinions  of  which  we  have  quoted  extracts, 
that  the  plea  would  not  constitute  a  defense  in  bar  of 
this  prosecution. 

(2)  The  rulings  of  the  court  on  the  evidence  are  with- 
out error.  In  prosecutions  for  bigamy,  marriage  may 
be  proved  by  cohabitation  and  the  confessions  of  the 
party,  and  it  is  not  necessary  either  to  produce  the  rec- 
ord of  the  marriage  or  the  testimony  of  a  person  who 
was  present. — Langtry  v.  State,  30  Ala.  536 ;  Parker  v. 
State,  77  Ala.  47,  54  Am.  St.  Bep.  43 ;  Brewer  v.  State, 
69  Ala.  101. 

The  evidence  being  without  conflict^  or  conflicting  ten- 
dencies, and  ample  to  show  that  defendant's  guilt  of  the 
offense  charged,  the  trial  court  was  not  in  error  in  giv- 
ing the  general  charge  requested  by  the  state.  The  only 
defense  relied  upon  would  seem  to  be  that  the  defend- 
ant was  entitled  to  an  acquittal  on  the  charge  preferred 
by  this  indictment  under  his  plea  of  former  acquittal 
— a  proposition  that  we  have  disposed  of  in  what  has 
heretofore  been  said. 

(3)  The  verdict  was  a  general  verdict  of  guilty,  and, 
the  indictment  containing  a  good  and  sufficient  count 
(as  against  any  attack  made  against  it)  for  continuing 
adulterous  cohabitation  after  contracting  the  second 
marriage,  the  verdict  is  referable  to  that  count. — May 
V.  State,  85  Ala.  14,  5  South.  14. 

Affirmed. 
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Adams  v.  The  State. 

Burglary. 

(Decided  June  8,   1915.    C8   South.  357.) 

1.  Burglary;  Indictment ;  Description  of  Building. — T'nder  section 
r415,  Code  1901,  an  indictment  for  burglary  in  having  entered  an 
office,  describing  it  In  the  alternative  as  a  structure  or  enclosure,  is 
subject  to  demurrer  unless  it  contained  the  averment  that  it  was 
specially  constructed  or  made  for  the  keeping  of  goods  or  other, 
valuable  things. 

2.  Same. — An  "indictment  charging  that  defendant  with  intent  to 
steal,  broke  Into  and  entered  the  shop,  store,  warehouse,  or  other 
building  of  S.,  in  which  goods,  merdmndise,  books,  things  of  value, 
were  kept  for  sale  or  deposit,  was  good. 

3.  Fsame;  Oicnership. — The  ownership  of  the  premises  entered  must 
l:e  definitely  laid  in  an  indictment  for  burglary ;  the  rule  being  that 
the  right  of  defendant  to  enter  and  break  nmst  be  negativeci. 

4.  Same. — In  an  indictment  for  burglary,  the  ownership  of  the 
premises  should  be  laid,  not  in  the  holder  of  the  legal  title,  but  in 
him  who  had  occupancy  or  possession  when  the  olTense  was  com- 
mitted, unless  the  occupant  was  a  mere  servant,  in  which  case  It 
should  be  laid  in  the  master. 

5.  Same;  Building. — Under  section  6415,  Code  1907,  each  room  or 
apartment  of  the  state  capitol  may  be  a  building  within  the  designa- 
tion of  the  statute. 

6.  Same. — Where  the  Indictment  does  not  aver  that  occupancy  of 
the  premises  was  in  another  than  the  defendant,  the  conclusion  must 
necessarily  arise  from  the  fact  therein  stated  that  defendant  was 
not  the  actual  occupant  of  the  building  broken  or  entered,  or  there 
must  be  a  positive  negation  of  his  right  to  break  and  enter  the 
building. 

7.  Criminal  Law;  Entrapment. — Although  the  mere  setting  of  a 
trap  by  the  owner  or  occupant  of  property  to  catch  a  burglar  cannot 
be  set  up  as  a  defense  to  the  prosecution  if  the  crime  was  conceived 
by  defendant  and  not  suggested  to  him  by  the  owner,  yet.  where  the 
owner  or  occupant  by  himself  or  an  agent  persuades  one  to  enter  a 
building  he  thereby  consents  to  the  breaking  so  that  his  procurement 
of  the  crime  is  a  complete  defense  to  its  prosecution :  hence,  where  a 
State  Medical  Examiner,  through  an  applicant  for  license  to  practice 
medicine,  entrapped  the  defendant,  an  employee  about  the  state 
capitol,  to  enter  the  office  of  such  examiner  and  abstract  therefrom 
the  examination  papers,  the  defendant  was  not  guilty  of  burglary. 


Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  C.  P.  McIntyrb. 
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Kelly  Adams  was  convicted  of  burglary,  and  he  ap 
peals.   Reversed,  and  cause  remanded. 

Omitting  formal  charging  part,  the  indictment  is  as 
follows : 

(1)  Kelly  Adams,  with  intent  to  steal,  broke  into 
and  entered  the  oflBce  of  W.  H.  Sanders,  a  shop,  store, 
warehouse,  or  other  building,  structure,  or  inclosure,  in 
which  goods,  merchandise,  or  books,  things  of  value  were 
kept  for  sale  or  deposit. 

( 2 )  Kelly  Adams,  with  intent  to  steal,  broke  into  and 
entered  the  shop,  store,  warehouse,  or  other  building  of 
W.  H.  Sanders,  in  which  goods,  etc.,  as  in  first  count. 

(3)  Kelly  Adams,  with  intent  to  steal,  broke  into  and 
entered  the  Alabama  State  Capitol,  a  building  in  which 
goods,  merchandise,  and  books,  things  of  value  were  kept 
for  use,  sale,  or  deposit,  against  the  peace  and  dignity 
of  the  state  of  Alabama. 

J.  H.  McNbal,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — The  form  prescribed  for  indictments 
for  burglary  is  not  broad  enough  to  cover  every  oflfense 
denounced  by  the  statute. — Haaokins  v.  State,  8  Ala. 
App.  234,  62  South.  974 ;  Ashman  v.  State,  9  Ala.  App. 
29,  63  South.  754. 

The  first  count  of  the  indictment  in  this  case  does  not 
follow  the  form,  but  charges  that  the  defendant,  "with 
intent  to  steal,  broke  into  and  entered  the  office  of  W. 
H.  Sanders,  a  shop,  store,  warehouse,  or  other  building, 
strudture,  or  inclosure,  in  which  goods,  merchandise,  or 
books,  things  of  value,  were  kept  for  use,  sale  or  depos- 
it," etc. 
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(1)  To  constitute  burglary  as  denounced  by  section 
6415  of  the  Code  the  building,  structure,  or  inclosure 
broken  and  entered  must  be  within  the  statutory  descrip- 
tion, and,  if  it  is  a  "structure  or  inclosure"  other  than 
a  shop,  store,  warehouse,  or  building,  to  constitute  the 
breaking  and  entry  burglary,  the  "structure  or  inclos- 
ure" must  have  been  specially  constructed  or  made  for 
the  keeping  of  goods,  wares,  and  merchandise,  or  valua- 
ble things.  In  the  quoted  averments  of  the  first  count 
the  office  of  W.  H.  Sanders  is  described  in  one  of  the 
alternatives  as  "a  structure,"  and  in  another  as  an  "in- 
closure," and  does  not  contain  the  averment  stated  above 
that  is  essential  to  bring  the  "structure  or  inclosure" 
within  the  statute,  and  the  demurrer  taking  this  point 
should  have  been  sustained. — Code,  §  6415;  Stone  v. 
State,  63  Ala.  115;  Smith  v.  State,  140  Ala.  146,  37 
South.  157 ;  HoAJokins  v.  State,  supra;  Parker  v.  State, 
114  Ala.  690,  22  South.  791 ;  Thomas  v.  State,  97  Ala. 
3,  12  South.  409;  Willimns  v.  State,  7  Ala.  App.  124, 
62  South.  294 ;  Horton  v.  State,  60  Ala.  72. 

(2)  The  second  count  of  the  indictment  follows  the 
form,  and  the  demurrers  to  this  count  were  properly 
overruled. — Lacy  v.  State,  infra,  68  South.  706;  Kelly 
V.  State,  72  Ala.  244;  Anderson  v.  State,  70  Ala.  23, 
45  Am.  Rep.  72 ;  Thom^is  v.  State,  supra;  Smith  v.  State, 
supra. 

(3,  4)  The  rule  which  requires  the  negation  of  the  de- 
fendant's right  to  break  and  enter  necessitates  that  the 
ownership  of  the  property  be  definitely  laid  in  the  in- 
dictment.— Emmonds  v.  State,  87  Ala.  12,  6  South.  54; 
Mazett  V.  State,  11  Ala.  App.  317,  66  South.  871.  Bur- 
glary, like  trespass,  is  an  offense  against  the  possession, 
and  hence  the  test  for  the  purpose  of  determining  in 
whom  the  ownership  of  the  premises  should  be  laid  in 
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an  indictment  is  not  the  title,  but  the  occupancy  or  pos- 
session at  the  time  the  oflPense  was  committed.  The  own- 
ership should  be  laid  in  the  occupant  at  the  time  the  of- 
fense was  committed,  unless  the  occupant  is  a  mere 
servant. — Thomas  v.  State,  supra;  Hale  v.  State,  122 
Ala.  85,  26  South.  236;  6  Cyc.  210  (IV,  D,  11,  c).  Where 
the  building  is  occupied  by  a  mere  servant  as  the  house 
of  the  master  and  in  the  course  of  his  master's  employ- 
ment, and  not  as  a  tenant,  the  ownership  should  be  laid 
in  the  master. — Aldridge  v.  State,  88  Ala.  113,  7  South. 
4,  16  Am.  St.  Rep.  23;  6  Cyc.  211  (IV,  D,  11  c  [iii]). 
The  reason  of  the  rule  is  to  show  that  the  accused  is  not 
the  rightful  occupant,  and  therefore  had  no  right  to 
break  and  enter,  and  to  so  identify  the  oflfense  on  the 
record  as  to  protect  the  accused  from  a  second  prosecu- 
tion for  the  same  oflfense. — State  v.  Trapp,  17  S.  C.  467, 
470,  43  Am.  Kep.  614. 

"Notwithstanding  the  complaints  that  have  been  made 
against  the  strictness  required  in  "criminal  proceedings, 
as  tending  to  facilitate  the  escape  of  oflPenders,  all  must 
agree  that  to  a  certain  extent  it  is  indispensable;  nor 
will  it  be  denied  that  it  is  necessary  to  the  purposes  of 
justice  that  the  party  accused  should  be  apprised  of 
the  nature  and  identity  of  the  oflfense  for  which  he  is 
called  to  answer.  He  ought  to  be  protected  from  sub- 
sequent prosecutions  for  the  same  oflfense,  and  the  court 
ought  to  be  enabled  to  judge  from  the  record  what  the 
oflfense  i^:'— State  v.  0' Donald,  1  McCord  (S.  C.)  532, 
10  Am.  Dec.  691 ;  Miles  v.  State,  94  Ala.  106,  11  South. 
403 ;  Mazetti  v.  State,  supra. 

For  all  that  appears  in  the  third  count  of  the  indict- 
ment^ the  accused  may  have  been  the  actual,  if  not  the 
legal,  custodian  of  the  building  described  as  the  "Ala- 
bama State  Capitol,"  or  the  apartment  or  room  broken 


S34  COUKT  OF  APPEALS  I  Vol. 

[Adams  v.  The  State.] 

into  and  entered  may  have  been  in  the  actual  custody 
of  the  accused. 

To  illustrate,  the  evidence  in  the  record  shows  that 
Dr.  Sanders  is  state  health  officer,  occupying  an  apart- 
ment as  an  official  of  the  health  department  in  the  State 
Capitol  building.  Suppose  he  had  broken  and  entered 
his  own  office  with  the  purpose  and  intent  of  surreptious- 
ly  abstracting  therefrom  the  papers  that  the  accused, 
Adams,  is  alleged  to  have  taken  and  for  like  purpose  as 
the  accused  is  alleged  to  have  taken  them;  could  it  be 
contended  for  an  instant  that  Dr.  Sanders  would  be  guil- 
ty of  burglary  under  such  circumstances?  We  think  not. 
This  clearly  demonstrates  that  the  third  count  of  the 
indictment  was  bad,  and  the  demurrers  thereto  should 
have  been  sustained. 

(5)  It  cannot  be  doubted  that  each  room  or  apartment 
of  the  State  Capitol  building  may  be  a  "building''  with- 
in the  meaning  of  the  statute,  and  the  subject  of  bur- 
glary, but  the  ownership  of  the  property  in  such  a  pros- 
ecution should  be  laid  in  the  actual  occupant. — Thomas 
V.  State,  supra;  6  Cyc.  212  (IV,  D,  11,  c  [iv]). 

(6)  Prom  these  observations  it  is  clear  that,  where 
the  form  laid  down  for  indictments  for  burglary  is  not 
followed,  the  conclusion  should  necessarily  arise  from 
the  facts  stated  that  the  accused  was  not  the  actual  oc- 
cupant of  the  building  broken  or  entered,  or  there  should 
be  a  positive  negation  of  his  right  to  break  and  enter  the 
building. 

(7)  The  most  serious  question  in  the  case  is  that  pre- 
sented by  the  refusal  of  the  court  to  give  the  affirmative 
charge  requested  by  the  defendant.  The  undisputed 
proof  shows  that  the  building  entered  was  the  office  of 
Dr.  W.  H.  Sanders,  state  health  officer,  and  chairman 
of  the  state  board  of  medical  examiners;  that  the  wit- 
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ness  Avery  was  an  applicant  before  the  board  for  license 
to  practice  medicine,  and  had  submitted  to  examination 
in  the  usual  way,  by  written  question  propounded  by  the 
board  and  answered  in  writing  by  the  applicant^  under 
the  supervision  of  the  officials  of  the  department.  The 
examination,  when  completed,  was  filed  with  Dr.  San- 
ders, as  the  legal  custodian,  and  kept  by  him  in  his 
office  at  the  time  of  the  alleged  offense.  The  number  as- 
signed to  Avery  was  12.  Previous  to  this  time  such  pa- 
pers had  been  removed  from  this  office,  and  Dr.  Sanders 
employed  Avery  and  paid  his  expenses  to  entrap  the 
suspect,  and  working  to  this  end  Avery  approached  ac- 
cused, who  was  a  servent  in  the  State  Capitol,  and  who 
performed  certain  duties  with  reference  to  keeping  the 
office  broken  into  in  order,  and  for  that  purpose  right- 
fully  had  a  key  thereto  in  his  possession,  and  employed 
him  to  go  into  the  office  and  secure  the  examination  pa- 
pers of  Avery,  numbered  12,  and  deliver  them  to  Avery, 
so  that  Avery  could  copy  and  substitute  his  answers  to 
said  questions.  Avery  agreed  to  pay  the  accused  $100 
for  securing  these  papers  and  replacing  the  substituted 
answers,  and  a  part  of  this  consideration  was  paid  with 
money  furnished  by  Dr.  Sanders  for  this  purpose.  Dr. 
Sanders  testified:  "I  made  arrangements  with  Mr.  Av- 
ery to  have  my  office  entered  and  No.  12  taken  out  of 
my  office.  Dr.  Avery  was  No.  12  in  the  examination. 
He  was  to  get  out  his  paper.  I  arranged  with  him  to 
ask  the  person  who  went  into  the  office  to  get  out  No. 
12  in  two  branches.  *  *  *  Of  my  personal  knowl- 
edge, I  did  not  know  whether  Dr.  Avery  went  in  there 
and  got  them  out,  or  whether  Kelly  Adams  went  in  there 
and  got  them  out.  We  had  marked  paper  No.  12.  They 
were  in  my  possession  at  the  time  I  made  the  arrange- 
ments with  Avery.   A  substitute  paper  was  returned  to 
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my  office.  The  original  is  in  our  possession.  I  obtained 
the  original  from  Dr.  Avery.  The  substitute  was  put 
back  in  the  box." 

This  evidence  clearly  shows  that  the  act  here  made  the 
basis  of  this  prosecution  was  conceived  by  Dr.  Sanders, 
and  by  his  agent  and  under  his  instructions  suggested 
to  the  accused.  The  rule  as  to  cases  of  entrapment  as 
to  oflPenses  against  property  is  thus  stated:  "The  fact 
that  decoys  were  set,  or  traps  laid,  by  means  of  which 
a  person  was  detected  in  the  perpetration  of  a  crime, 
cannot  be  set  up  as  a  defense  to  the  prosecution  there- 
for, where  the  crime  was  conceived  by  the  accused,  and 
not  suggested  by  th§  prosecuting  witness  or  those  act- 
ing for  him  duly  authorized  in  the  premises." — ^1  Whar- 
ton, Criminal  Law  (11th  Ed.)  §  389. 

Referring  to  the  above-quoted  section,  this  author  fur- 
ther says :  "The  law  in  relation  to  entrapment  in  crime 
has  already  been  fully  discussed,  and  the  principles  there 
stated  apply  in  a  prosecution  for  burglary  the  same  as 
in  prosecutions  for  other  crime  [against  property] .  The 
fact  that  the  owner  of  a  building  having  knowledge  of 
a  contemplated  burglary  therein  remains  silent  and  pre- 
sumably permitted  entry  into  the  building  for  the  pur- 
pose of  arresting  the  intruder  does  not  constitute  a  con- 
sent to  the  act,  and  will  not  furnish  a  defense  to  the 
prosecution  therefor,  for  the  reason  that  It  in  no  wise 
aflfects  the  guilt  of  the  accused.  ♦  ♦  ♦  Owner  per- 
suading a  person  to  enter  building  and  take  his  prop- 
erty constitutes  a  consent  to  such  entry  and  taking,  and 
for  that  reason  is  a  complete  defense  in  a  prosecution  for 
the  act  charged  as  burglary." — 11  Wharton,  Criminal 
Law,  §  1043;  Allen  v.  State,  40  Ala.  334,  91  Am.  Dec. 
477,  and  note,  page  482 ;  People  v,  McCwd,  76  Mich.  200, 
42  N.  W.  1106;  Roberts  v.  Territory,  8  Okl.  326,  57  Pac. 
840. 
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And  the  same  rule  applies  if  the  occupant  of  the  build- 
ing suggests  and  induces  the  act,  through  his  agent. — 
6  Cyc.  181  (II,  B,  4,  b) ;  Allen  v.  State^  supra;  Love 
V.  People^  160  111.  501,  43  N.  E.  710,  32  L.  R.  A.  139; 
Strait  V.  State,  77  Miss.  693,  27  South.  617;  Bird  v. 
State,  49  Tex.  Cr.  R.  96,  90  S.  W.  651,  122  Am.  St  Rep. 
803 ;  Connor  v.  State,  18  Colo.  373,  33  Pac.  159,  25  L. 
R.  A.  341,  36  Am.  St.  Rep.  295. 

On  the  evidence  shown  by  this  record,  the  defendant 
was  entitled  to  the  affirmative  charge,  aud  the  court 
erred  in  its  refusal. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


Norman  v.  The  State. 

Bv/rglary. 

(Decided  June  8,  1915.    Rehearing  denied  June  30,  1915. 

69  South.  362.) 

1.  Appeal  and  Enor;  Hannleaa  Error;  Ruling  on  Pleading. — Any 
error  iii  ruling  on  demurrer  to  a  count  in  an  indictment  was  rendered 
harmless  by  a  subsequent  nolle  prose  of  that  count,  although  such 
nolle  pros  was  not  taken  until  the  jury  was  empaneled  and  the  trial 
entered  upon. 

2.  Same;  Former  Jeopardy. — In  such  a  matter,  the  time  of  the 
taking  of  the  nolle  pros  affected  only  the  question  of  former  Jeopardy 
in  case  the  defendant  should  ever  again  be  indicted  for  the  offense 
there  charged. 

3.  Same;  Harmless  Error;  Pleading. — The  court  will  not  be  put 
in  error  for  overruling  a  demurrer,  where  such  demurrer  fails  to 
point  out  the  only  defect  there  was  In  the  indictment. 

4.  Criminal  Law;  Verdict;  Construction. — Where  an  indictment 
contains  two  counts,  a  general  verdict  of  guilty,  not  specifying  the 
counts  of  the  indictment  under  which  It  was  rendered,  was  referable 
to  the  j^ood  count. 

5.  Indictment  and  Information;  Burglary;  Sufficiency. — ^An  Indict- 
ment which  follows  substantially  form  27,  and  section  6415,  Code 
1907,  is  good  as  against  demurrer. 

22—18 
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6.  Same:  Formality. — The  omission  of  tlie  words  "against  the 
peace  and  dignity  of  the  state  of  Alal>anm*'  from  a  count,  did  not 
render  the  count  demurrable  where  the  Indictment  concluded  with 
those  words.  (Section  7131,  Code  1007,  section  170,  Constitution 
1901.) 

7.  Burglary;  Evidence;  Possession. — In  the  absence  of  an  explana- 
tion as  to  how  defendant  came  by  them,  the  mere  fact  of  defendant's 
possession  of  the  original  state  examination  i)aii€rs  shown  to  have 
been  stolen,  was  sufficient  to  afiPord  a  reasonable  inference  that  lie 
had  stolen  them. 

8.  Same;  Requisites. — While  breaking  or  entering  is  essentially  a 
condition  of  burglary,  yet  a  breaking  by  unlocking  instead  of  l)y 
battering  down  is  a  sufficient  breaking  under  the  statute. 

0.  Same;  Jury  Question. — T'nder  the  evidence  in  this  case  the 
question  of  breaking  was  one  for  the  jury. 

10.  Same. — Where  defendant  was  charge<l  with  having  stolen  unfin- 
ished state  medical  examination  papers  from  an  oflFice  in  the  state 
capitol,  the  failure  of  the  state  to  examine  eacli  person  having  a  key 
to  the  room  to  show  by  such  that  defendant  did  not  obtain  the  papers 
through  him  as  an  accomplice,  created  no  presumption  of  defendant's 
Innocence,  where  the  state  had  shown  by  those  charged  with  the 
custody  of  the  papers  that  they  had  been  stolen. 

11.  Same;  Value. — The  fact  that  the  papers  stolen  were  not  shown 
to  have  a  market  or  pecuniary  value,  did  not  entitle  defendant  to  a 
directed  verdict. 

12.  Accomplices;  Corroboration ;  Sufficiency. — T'nder  section  7897, 
Code  1907,  In  a  prosecution  for  burglary,  testimony,  even  if  that  of  an 
accomplice  which  connected  defenndant  with  the  commission  of  a 
crime,  corroborated  by  one  who  witnessed  the  delivery  of  the  stolen 
property  to  such  accomplice,  and  by  proof  of  defendant's  possession 
of  them  after  they  were  stolen,  was  sufficient. 

13.  Burglary;  EvidcHce;  Corpus  Delicti. — The  testimony  of  the 
state  supervisor  of  the  state  examination,  that  the  examination  pai>ers 
were  stolen  from  the  office  of  a  certain  named  person  in  the  state 
capitol  at  a  certain  time,  together  with  proof  showing  defendant's 
possession  of  the  papers  said  to  have  lieen  stolen,  was  sufficient  proof 
of  the  corpus  delicti  to  carry  that  question  to  the  jury. 

14.  Same;  Offense. — If  an  applicant  taking  an  examination  for  li- 
cense to  i)ractice  medicine,  had  any  property  in  the  examination 
papers,  it  terminated  when  he  delivered  them  to  the  sui)ervisor, 
together  with  his  answers  to  the  questions  proiK)unded :  hence,  the 
fact  that  he  afterwards  procured  defendant  to  steal  them  and  deliver 
them  to  him,  was  no  such  consent  as  to  render  defendant  relieved 
from  liability  for  the  offense. 

15.  Charge  of  Court;  Pretermitting  Evidence. — Charges  pretermit- 
ting a  consideration  by  the  jury  of  all  the  evidence  may  be  refused 
without  error. 

10.  Same;  Weight  of  Evidence. — Charges  calling  for  an  expression 
of  an  opinion  from  the  court  as  to  what  the  evidence  showed,  are 
properly  refused. 
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17.  Burglary;  Indictment;  Place. — ^I'nder  section  6415,  Code  1907, 
ail  averment  that  in  the  office  burglarized,  there  were  kept  for  use 
or  deposit  goods,  books,  things  of  value,  was  merely  descriptive  of 
the  place  broken  into  and  entered,  and  was  employed  to  show  that  it 
was  a  place  which,  undei*  the  statute,  it  would  be  burglary  for  any 
person  to  break  or  enter  with  intent  to  steal,  and  was  not  employed 
as  a  description  of  the  things  stolen  or  Intended  to  be  stolen. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  C.  P.  McIntyre. 
George  R.  Norman  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

J.  H.  McXeal,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J.— (1,  2)  The  indictment  contained  three 
counts  in  burglary,  but  the  last  was  eliminated  by  a  nol. 
pros,  taken  by  the  solicitor  with  the  consent  of  the  court 
before  the  jury  retired,  which  renders  a  consideration 
of  the  demurrers  to  it  unnecessary,  since  any  error  the 
court  may  have  committed  in  overruling  such  demur- 
rer (Kelly  AdamH  i\  /StatCy  infra,  69  South.  357)  was  ren- 
dered harmless  as  a  result  of  said  nol.  pros.,  even  though 
the  nol.  pros,  was  not  taken  until  the  jury  were  impan- 
eled and  the  trial  entered  upon;  the  time  of  the  taking 
affecting  only  the  question  of  former  jeopardy  in  the 
event  defendant  should  ever  again  be  indicte<l  for  the 
oflFense  there  charged. — Bartlett  v,  State^  54  Ala.  579; 
1  Mayf.  Dig.  701,  §  2,  and  cases  cited;  12  Cyc.  208,  209. 

(3) And  while  the  first  count  of  the  indictment  was 
defective  for  reasons  as  pointed  out  in  Kelly  Adams  i*. 
StatCj  supra,  where  on  demurrer  we  held  bad  a  count 
which  was  in  the  same  verbiage  as  said  first  count,  ex- 
cept as  to  the  name  of  the  defendant,  yet  no  ground  of 
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the  demurrer  here  filed  to  the  count  pointed  out,  as  did 
the  demurrer  there  filed,  such  defect;  consequently  the 
court  cannot  be  put  in  error  for  overruling  the  demur- 
rer here. — Rich  Oliveri  v.  State ^  infra,  69  South.  359; 
James  v.  State,  53  Ala.  380;  Turk  v.  State,  140  Ala.  112, 
37  South.  234. 

(4-6)  The  verdict  of  guilt  returned  by  the  jury  was  a 
general  verdict,  not  specifying  the  count  under  which 
defendant  was  convicted;  and  under  the  evidence  and 
pleading  as  they  here  appear,  and  where  the  jury  was 
not  required  to  specify  as  to  which  count  its  finding 
was  had,  and  where  the  affirmative  charge  was  not  re- 
quested as  to  the  separate  counts,  but  only  to  the  in- 
dictment as  a  whole,  we  will  refer  the  verdict  to  the 
good  count  of  the  indictment  {Handy  v.  State,  121  Ala. 
12,  25  South.  1023, 1  Mayf.  Dig.  865,  §  3),  count  2  there- 
of, which  charged  *^that  before  the  finding  of  the  indict- 
ment [the  defendant]  George  R.  Norman,  with  intent 
to  steal,  broke  into  and  entered  the  shop,  warehouse,  or 
other  building  of  W.  H.  Sanders  in  which  goods,  mer- 
chandise, or  books,  things  of  value,  were  kept  for  use, 
sale,  or  deposit."  The  omission  from  this  count  of  the 
conclusion,  to  wit,  "against  the  peace  and  dignity  of  the 
state  of  Alabama,"  required  by  section  7131  of  the  Code 
and  by  section  170  of  the  Constitution  of  1901  to  be  con- 
tained in  indictments,  did  not  render  this  count  de- 
murrable, since  the  indictment  itself  at  its  end  contained 
such  a  conclusion. — Hannson  v.  State,  144  Ala.  20,  40 
South.  568.  The  count  was  otherwise  practically  in  code 
form  and  consequently  free  from  defects. — Code,  §  6415, 
§  7161,  form  27;  Thomas  v.  State,  97  Ala.  3,  12  South. 
409 ;  Stone  v.  State,  63  Ala.  115. 

At  the  conclusion  of  the  evidence  the  defendant  re- 
quested, as  said,  the  general  affirmative  charge,  and  here 
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insists  that  he  was  entitled  to  it  for  several  reasons,  as 
will  be  hereinafter  noted  and  considered. 

The  evidence  for  the  state,  so  far  as  is  sufficient  to 
that  consideration,  tended,  among  other  things,  to  show : 
That  one  Avery,  who  was  an  applicant  for  examination 
to  practice  medicine  as  provided  for  in  sections  1626 
to  1646,  inclusive,  of  the  Code,  came  to  Montgomery, 
where  at  the  time  (January  5  to  8,  1915,  inclusive)  the 
examination  of  such  applicants  was  being  conducted  in 
pursuance  of  the  requirements  of  such  statute,  for  the 
purpose  of  standing  such  examination;  that  on  Thurs- 
day afternoon  of  January  7,  1915,  he  took  the  chem- 
istry examination,  and  that  late  that  afternoon,  upon 
the  completion  of  his  written  answers  to  the  questions 
propounded  on  this  subject,  he  turned  them  in  to  the 
supervisor  of  the  examination,  who,  putting  them  in  a 
box  with  the  other  examination  papers,  placed  the  box 
with  its  contents  at  the  State  Capitol  in  the  office  of 
Dr.  W.  H.  Sanders,  the  state  health  officer,  for  safe-keep- 
ing until  after  the  conclusion  of  the  examinations  on 
Friday  evening,  January  8,  1915,  when  the  papers  were 
to  be  sent  off  out  of  the  city  on  the  following  day  to  the 
examiners  in  other  parts  of  the  state  for  passing  upon 
and  grading;  that  the  office  of  Dr.  Sanders,  the  head 
of  the  state  health  department,  where  the  papers  were 
so  placed  for  safe-keeping,  was,  when  open,  continuous- 
ly occupied,  and  that  when  closed  it  was  always  locked, 
and  to  which  no  one  had  a  key  except  Dr.  Sanders  and 
his  assistants,  who  were  Drs.  Perry  and  Dinsmore — 
the  latter  being  the  supervisor  mentioned — and  except 
Kelly  Adams,  the  servant ;  that  the  said  Avery,  the  ap- 
plicant, after  turning  in  to  the  supervisor  late  Thurs- 
day aftefnoon,  or  evening,  as  said,  said  chemistry  ex- 
amination papers,  went  from  the  Capitol,  where  he  had 
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been  standiDg  the  examination,  downtown,  where  he 
saw  at  a  hotel  the  defendant  here,  Dr.  Norman,  whom 
he  had  known  for  some  time,  and  who  several  years  be- 
fore had  stood  the  examination  to  practice  medicine  and 
had  received  a  license  to  do  so,  and  who  had  come  from 
his  home  in  North  Alabama,  where  he  was  so  practic- 
ing and  was  in  Montgomery  during  the  week  of  the  pres- 
ent examinations,  but  who  had  no  connection,  official 
or  otherwise,  with  such  examination;  that  the  appli- 
cant, said  Avery,  l>esought  the  defendant,  said  Norman, 
who,  Avery  for  some  reason  surmised,  would  for  a  con- 
sideraticm  furnish  assistance  to  applicants,  to  know  for 
what  price  he  (defendant)  would  aid  him  (said  Avery) 
on  one  examination,  the  chemistry  examination  referred 
to;  that,  after  some  parleying  as  to  price,  defend- 
ant finally  guaranteed  that  for  $75  he  would  so  arrange 
it  that  said  Avery  would  pass  his  chemistrj^  examina- 
tion, whereupon  Avery  paid  defendant  $50  of  the  amount, 
and  the  latter,  who,  it  seems,  was  in  possession  of  a  copy 
of  the  question  that  had  been  propounded  on  the  chem- 
istry examination,  and  which  he  had  obtained  in  some 
way  which  does  not  appear,  then  furnished  Avery  the 
answers  to  the  questions,  and  required  Avery  to  there 
copy  in  his  own  hand  such  answers,  which  Avery  then 
and  there  did,  to  wit,  said  Thursday  night  in  defend- 
ant's room,  upon  completion  whereof  he  (Avery)  deliv- 
ered such  copy  of  the  answers  to  defendant,  who  prom- 
ised to  see  to  it  that  this  copy,  in  Avery's  handwriting, 
would  be  substituted  for  and  put  in  place  of,  before 
they  were  sent  off  for  grading,  the  answers  heretofore 
mentioned,  which,  as  before  said,  Avery  had  written 
up  at  the  time  of  taking  the  chemistry  examination  that 
afternoon,  and  which,  at  the  conclusion  thereof,  he  had, 
as  said,  turned  over  to  the  supervisor  as  the  former's 
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answers  to  the  questions  on  chemistry,  and  which  an- 
swers had  that  evening  or  night  been  placed  by  the  sup- 
ervisor in  the  oifice  of  Dr.  Sanders  as  aforesaid;  that 
defendant  further  promised  that  after  the  substitution 
had  been  accomplished  as  agreed  he  would  deliver  to 
Averv  his  original  answei*s — those  last  mentioned — and 
Avery  promised  that  upon  such  delivery  he  would  then 
l)ay  defendant  ^25,  tlie  last  installment  of  the  $75  con- 
sideration agreed  on;  that  on  the  following  night  (Fri- 
day night)  defendant  delivered  to  Avery  in  the  base- 
ment of  the  Exchange  Hotel  said  originals,  and  then  and 
there  received  from  Avery  said  f 25. 

(7-9)  How  did  defendant  come  into  the  possession  of 
these  originals?  Being,  as  they  were  shown  by  the  evi- 
dence for  the  state  to  be,  stolen  property,  the  mere  fact 
of  defendant's  possession  of  them,  aside  from  other  men- 
tioned incriminating  evidence  against  him,  was  suffi- 
cient, in  the  absence,  as  here,  of  any  explanation  on  his 
part  as  to  how  he  came  by  that  possession,  to  afford  a 
reasonable  infei*ence  that  he  had  stolen  them  from  the 
office  of  Dr.  Sanders  {Hicks  v,  State,  99  Ala.  169,  13 
South.  375;  Fuller  v,  Htate,  48  Ala.  273)  ;  1  Mayf.  Dig. 
138,  §  16)  ;  but  whether  by  breaking  into  and  entering 
said  office,  which  is  the  sole  charge  here  (burglary),  a 
belief  of  which  breaking  and  entering  was  essential  to 
defendant's  conviction,  or  whether  by  entering  said  of- 
fice without  a  breaking,  which  would  make  defendant 
guilty  of  only  petit  larceny,  is  the  sericms  question  in 
the  case,  though  we  are  of  opinion  that  the  evidence 
was  sufficient  in  its  inference  to  require  a  submission 
of  the  question  of  the  breaking  to  the  jury,  and  to  for- 
bid the  giving  of  the  affinnative  charge  for  defendant. 

It  is  true  that  there  is  no  evidence  w  hatever  of  an  ac- 
tual or  violent  breaking,  and  consequently  true  that,  if 
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there  was  a  breaking,  it  was  a  breaking  by  unlocking, 
rather  than  by  battering  open,  the  door  to  the  office; 
yet  such  a  breaking  is  entirely  sufficient  to  constitute 
a  "breaking'*  within  the  contemplation  of  the  law  in 
defining  burglary. — 6  Cyc.  178  et  seq. ;  1  Mayf.  Dig.  134, 
§12. 

It  is  further  true  that  certain  phases  of  the  evidence 
afford  such  latitude  as  to  the  time  of  the  taking  as  not 
to  more  definitely  fix  such  time  than  that  inferentially 
it  must  have  occurred  some  time  between  Thursday 
night,  when  defendant  agreed  with  Avery  to  get  said 
papers,  and  Friday  night  following,  when  defendant  de- 
livered said  papers  to  Avery,  thereby,  without  more, 
leaving  perhaps  as  strong  room  for  an  inference  that 
defendant  stealthily  took  said  papers  from  the  office  of 
Dr.  Sanders  during  the  day  of  Friday  at  a  time  when 
such  office  was  open  and  without  breaking  therein,  as 
for  an  inference  that  he  took  them  on  the  Thursday 
night  before,  and  after  said  office  had  been  closed,  and 
by  breaking  into  it  by  unlocking  it  with  a  key ;  yet  the 
further  fact,  which  also  appears  in  evidence,  that  at 
all  times  when  said  office  was  open  there  was  always 
some  one  of  those  who  had  charge  of  it  in  there,  is  a 
strong  circumstance  tending  to  rebut,  in  connection  with 
other  circumstances,  the  idea  that  the  papers  were  taken 
from  that  office  during  the  time  that  it  was  open,  and 
tending  to  show  that  they  were  taken  by  breaking  into 
said  office  when  it  was  closed,  and  was  sufficient,  there- 
fore, with  such  other  circumstances,  to  authorize  the 
court  to  submit  to  the  jury  the  question  as  to  wheth- 
er or  not  defendant  broke  into  and  entered  said  office. 
— Pantaze  v.  West,  7  Ala.  App.  599,  61  South.  42. 

Under  the  evidence,  the  inference  that  defendant  ob- 
tained the  papers  by  breaking  into  the  office  when  it 
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was  closed  is  certainly  stronger  than  the  inference  that 
he  obtained  them  when  the  office  was  open,  because  it 
was  shown,  not  only  that  the  office  was  at  all  times  oc- 
cupied when  open,  but  also  that  the  papers  were  on  the 
table  in  a  box  with  all  the  other  examination  papers. 
It  is  hardly  probable  that  defendant  could  have  fished 
these  papers  out  of  the  box  among  the  many  with  which 
it  was  commingled,  and  have  substituted  another  in  its 
place,  without  attracting  the  attention  of  the  occupants 
of  the  office.  It  is  more  probable  that  he  entered  the 
office  by  unlocking  it;  there  being  evidence  that  the 
lock  to  the  office  was  a  cheap  one  and  easy  to  fit  with 
a  key. 

Of  course,  if  there  had  been  any  evidence  tending  to 
connect  Kelly  Adams,  the  servant,  who  had  a  key  to  the 
office  and  a  right  to  enter  with  such  key  at  any  time 
during  the  day,  with  the  commission  of  the  offense,  and 
to  show  that  the  defendant  procured  the  papers  through 
Kelly  Adams,  as  his  accomplice,  or  through  any  other 
person  authorized  to  enter  such  office,  then  in  such  case 
also  the  inference  that  the  papers  were  obtained  at  a 
time  when  the  person  obtaining  them  had  a  right  to 
enter  the  office  would  perhaps  be  as  strong  or  strong- 
er than  the  inference  that  they  were  obtained  at  a  time 
when  he  did  not  have  a  right  to  enter  or  were  obtained 
by  breaking  into  said  office.  In  such  an  event  defend- 
ant, whose  guilt  is  by  the  law  measured  by  the  guilt 
of  his  accomplice  who  actually  perpetrated  the  crime, 
would  have  probably  been  entitled  to  the  affirmative 
charge  under  this  indictment  for  burglary,  because  his 
accomplice  could  not  under  the  law  be  guilty  of  bur- 
glary if  such  accomplice  took  the  papers  at  a  time  when 
he  had  a  right  to  enter  the  office,  although  he  would 
be  guilty  of  larceny,  as,  consequently,  would  defendant 
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in  such  event.— 6  Cyc.  180 ;  Lotcder's  Case,  63  Ala.  143, 
35  Am.  Rep.  19.  Here,  however,  there  is  no  evidence 
whatever  that  defendant  had  such  an  accomplice;  and 
certainly  we  are  not  required  to  presume,  in  the  absence 
of  such  evidence,  that  defendant  did  have  such  an  ac- 
comi)lice,  in  order  to  permit  defendant  to  escape  the 
incriminatinji:  features  of  the  evidence  as  to  the  break- 
ing, for  such  a  presumption  would  amount  to  presum- 
ing another  person's  guilt,  of  which  there  is  no  evidence, 
for  the  purpose  of  explaining  away  the  inculpatory  evi- 
dence against  defendant  of  the  burglary. 

(10)  Nor  did  the  failure  of  the  state  to  examine  each 
person  shown  to  have  had  a  key  to  the  office  and  to 
show  bv  each  of  them  severallv  that  defendant  did  not 
obtain  the  papers  through  him  as  an  accomplice  create 
any  presumption  favorable  on  this  score  to  the  innocence 
of  defendant,  wlien  it  appears  that  the  state  did  show 
by  those  who  were  charged  with  the  custody  and  keep- 
ing of  said  papers  that  they  had  been  stolen. — White 
i\  State,  72  Ala.  195. 

(11)  There  is  likewise  no  merit  in  the  contention  that 
defendant  was  entitled  to  the  affirmative  charsre  be- 
cause  it  was  not  shown  that  the  papers  stolen  had  a 
market  or  pecuniary  value. — Jackson  v.  State,  69  Ala. 
252;  Hose  r.  State,  117  Ala.  77,  23  South.  638. 

(12)  And  while  it  is  true  that  a  conviction  of  a  fel- 
ony cannot  be  had  u])on  the  testimony  of  an  accomplice, 
unless  corroborated  by  other  evidence  tending  to  connect 
defendant  with  the  commission  of  the  offense  (Code,  § 
7897),  yet,  even  if  we  assume  that  Avery  w^as  an  accom- 
plice of  defendant,  which  Avery  denies — Avery  claim- 
ing that  his  purpose  in  conspiring  with  defendant  was, 
not  to  induce  the  stealing  of  the  papers,  but  to  catch 
up  with  defendant,  whom  he  had  suspicioned  as  aiding 
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unlawfully  applicants  for  examination — still  Avery's 
testimony  connecting  defendant  with  the  commission  of 
the  crime  here  charged  was  corroborated  both  by  Hay- 
good,  who,  unknown  to  defendant,  witnessed  the  receipt 
by  Avery  of  the  papers  from  defendant,  and  who  heard 
part  of  the  incriminating  conversation  between  them, 
and  also  bj-  the  fact  of  defendant's  possession  of  the  stol- 
en property,  and  also  by  numerous  other  circumstances 
in  the  case. — McDanieU  r.  f^tafe,  162  Ala.  25,  5  South. 
324:  Malachi  i\  S'tate^  89  Ala.  134,  8  South.  104. 

(13)  Dr.  Dinsmore,  the  supervisor,  testified  that  the 
papers  were  stolen  from  the  office  of  Dr.  Sanders  at  some 
time  l)etween  Thursday  night  and  Saturday  morning. 
This,  with  the  other  evidence  detailed,  sufficiently  showed 
circumstantially  the  corpus  delicti. 

(14)  The  contention  of  the  defendant  that  these  orig- 
inal answers  were  the  i)ro])erty  of  Avery,  and  that,  since 
they  were  stolen  with  his  consent  and  by  his  procure- 
ment, defendant  could  not  be  guilty,  is  so  palpably  with- 
out merit  as  not  to  require  discussion.  Avery's  proper- 
ty in  them  and  right  to  them,  if  he  ever  had  any,  termin- 
ated when  he  delivered  them  to  the  supervisor  as  his 
answers  to  the  questions  propounded  in  chemistry. — 
Code,  §§  1626-1646. 

(15)  Charges  31  and  32  refused  to  defendant  were 
each  faulty,  in  that  each  pretermitted  a  consideration 
by  the  jury  of  all  the  evidence. — Pate  v.  State^  150  xVla. 
17,  43  South.  343. 

Charges  88,  94,  95,  and  96  were  properly  refused  be- 
cause not  stating,  as  before  pointed  out,  the  law. — Jack- 
son r.  State,  69  Ala.  252 ;  Rose  r.  State,  117  Ala.  77,  23 
South.  638. 

(16)  Charges  90  and  91  were  each  properly  refused 
because,  besides    other  reasons,  each  called    upon  the 
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court  to  say  what  the  law  does  not  in  any  case  require 
the  court  to  say,  and  that  is  as  to  what  the  evidence 
shows. 

(17)  Charge  97  was  likewise  properly  refused.  The 
averment  in  the  indictment  that  in  the  oflSce  or  build- 
ing burglarized  were  kept  for  use,  sale,  or  deposit  "goods, 
merchandise,  or  books,  things  of  value"  was  merely  de- 
scriptive of  the  place  broken  into  and  entered,  and  was 
employed  for  the  purpose  of  showing  that  such  place 
was  one  of  a  character  that  under  the  statute  it  would 
be  burglary  for  any  person  to  break  into  with  the  in- 
tent to  steal,  and  was  not  employed  as  a  description  of 
the  things  stolen  or  intended  to  be  stolen. — Code,  §  6415, 
and  cases  there  cited ;  1  Mayf.  Dig.  131. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Oliveri  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  May  20,  1915.    69  South.  359.) 

1.  Pleading;  Demurrer;  Statute. — Section  5*340,  Code  1907,  has  no 
application  to  criminal  prosecutions,  the  chapter  in  which  the  section 
occurs  dealing  with  civil  cases. 

2.  Same. — ^Whlle  the  court  might  have  refused  to  examine  the  plea 
of  misnomer  to  the  indictment  because  the  demurrer  did  not  suffi- 
ciently specify  the  particulars  in  which  It  was  insufficient,  yet  if  the 
plea  was  manifestly  insufficient  as  an  answer  to  the  indictment,  and 
the  court  properly  so  decided,  the  appellate  court  will  not  reverse  its 
Judgment  sustaining  the  demurrer. 

3.  Same. — If  no  demurrer  had  been  filed  to  the  plea  of  misnomer 
or  if  the  demurrer  was  specific  and  not  general,  but  was  inapt,  the 
plea  should  not  be  held  bad. 

4.  Same;  Misnomer;  Sufficiency. — Under  section  7142,  Code  1907, 
where  the  indictment  did  not  purport  to  charge  defendant  by  his  true 
name,  but  in  legal  effect,  charged  that  such  name  was  unknown  to 
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the  grand  Jury,  and  that  he  is  only  known  to  that  body  by  the  name 
of  "Rich  Olivere,"  the  defendant's  plea  of  misnomer  that  such  was 
not  his  name,  but  that  his  name  was  Richard  Oliveri,  was  insufficient 

5.  Indictment  and  Information;  Sufficiency;  Misnomer;  Burden 
of  Proo/.— Under  section  7142,  Code  1907,  where  the  indictment  al- 
leges that  the  grand  Jury  was  ignorant  of  the  true  name  of  defend- 
ant, such  name  is  wholly  Immaterial  for  the  purposes  of  the  prosecu- 
tion unless  the  proof  showed  that  the  grand  Jury  knew  defendant's 
true  name  when  it  returned  the  indictment,  and  the  burden  of 
showing  that  fact  for  the  purpose  of  invalidating  the  indictment 
rests  upon  defendant. 

6.  Names;  Idem  Bonans. — ^The  names  "Olivere"  and  "Ollveri"  are 
idem  sonans  for  all  practical  purposes. 

7.  Charge  of  Court;  Abstract  Instructions. — Where  the  only  evi- 
dence bearing  upon  the  knowledge  of  the  grand  Jury  as  to  the  true 
name  of  defendant  w^hen  it  returned  the  indictment,  was  that  a  wit- 
ness told  them  how  he  pronounced  the  name  and  how  he  had  heard 
it  pronounced,  but  did  not  spell  it  for  them,  a  charge  that  if  the  Jury 
found  that  the  true  name  of  defendant  was  "Rich  or  Richard  Oliverl" 
and  that  proof  was  made  before  the  grand  Judy  as  to  what  his  cor- 
rect name  was,  and  they  further  believed  that  the  grand  Jury 
Indicted  by  the  name  of  "Rich  Olivere,"  then  they  must  find  defendant 
not  guilty,  was  abstract,  and  properly  refused. 

8.  Same;  Misleading  Instructions, — Where  the  indictment  averred 
that  the  name  of  defendant  was  otherwise  unknown  to  the  grand 
Jury  than  as  given  in  the  indictment,  the  averment  was  essential, 
but  under  the  evidence,  it  was  not  necessary  for  the  state  to  sustain 
it  by  proof,  that  burden  being  on  defendant,  a  charge  that  If  the 
state  failed  to  prove  every  essential  averment  of  the  indictment,  the 
Jury  should  find  defendant  not  guilty,  was  properly  refused  as  mis- 
leading. 

Appeal  from  Jeflferson  Criminal  Court. 

Heard  before  Hon.  William  E.  Fort. 

Rich  Oliveri  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.   Affirmed. 

The  plea  of  misnomer  is  as  follows:  The  defendant 
avers  and  says  that  he  is  indicted  in  this  case  by  the 
name  of  "Rich  Olivere,"  and  says  that  his  name  is  not 
*^Rich  Olivere,"  and  he  was  never  known  or  called  by 
that  name,  but  that  his  name  is  and  always  was  "Rich- 
ard Oliveri,"  and  that  he  has  always  been  known  and 
called  by  that  name. 

The  demurrers  interposed  were:  (1)  Same  does  not 
constitute  a  good  plea. 
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(2)  "Rich"  is  mere  abbreviation  for  '^Richard." 

(3)  His  name  in  the  indictment  is  "Rich  Olivere/'  and 
that  the  surname  "Oliveri''  is  one  and  the  same  in  pro- 
nunciation and  sound. 

The  following  charges  were  refused  to  the  defendant : 
(2)  If  you  find  from  the  evidence  that  the  correct  name 
of  the  defendant  is  and  always  was  "Rich  or  Richard 
Oliveri,"  and  that  proof  was  made  before  the  grand 
jury  as  to  what  his  correct  name  is  and  was  at  the  time 
and  you  further  believe  that  the  grand  jury  indicted  in 
the  case  bv  the  name  "Rich  Olivere  "  then  vou  must  find 
the  defendant  not  guilty. 

(5)  If  the  state  has  failed  to  prove  to  your  satisfac- 
tion every  essential  averment  of  the  indictment  in  this 
case,  you  must  find  the  defendant  not  guilty. 

Vaughan  &  Vai'GHAn^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. . 

BROWN,  J.— Tlie  indictment  avei-s  that  "Rich  Oli- 
vere,  whose  name  is  otherwise  unknown  to  the  grand 
jury,''  sold  spirituous,  vinous,  or  malt  liquors  without 
a  license  and  contrary  to  law.  To  this  indictment  the 
defendant  filed  a  plea  of  misnomer,  averring  "that  his 
name  is  not  ^Ricli  Olivere,-  and  that  he  wa«  never  known 
or  called  by  that  name,  but  that  his  name  is  and  always 
was  *Richard  Oliveri,'  and  he  has  always  been  known 
and  called  by  that  name." 

The  defendant,  testifying  in  his  own  behalf,  testified 
that  his  name  was  "Rich  or  Richard  Oliver!,"  and  that 
he  had  never  spelled  his  name  "Olivere."  The  evidence 
also  shows  without  dispute  that  the  defendant  was 
known  and  called  by  the  name  of  "Richard,"  and  also 
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shows  without  dispute  that  his  surname  was  pronounced 
"Olivere."  There  was  no  proof  offered  that  the  grand 
jury  that  returned  the  indictment  had  any  evidence  be- 
fore it  that  the  defendant's  name  Avas  otherwise  than 
averred  in  the  indictment. 

The  court  sustained  a  demurrer  to  the  defendant's 
plea  on  the  ground,  among  others,  "that  same  does  not 
constitute  a  good  plea,"  and  he  now  insists  that  the  sus- 
taining of  this  demurrer  was  prejudicial  error. 

(1)  The  statute  (Code  1907,  §  5340)  providing,  "No 
demurrer  in  pleading  can  be  allowed  but  to  matter  of 
substance,  which  the  party  demurring  specifies;  and 
no  objection  can  be  *  *  *  allowed  which  is  not  di- 
rectly stated  in  the  demurrer,''  has  no  application  to 
criminal  prosecutions.  This  is  manifest  from  the  fact 
that  it  is  in  a  chapter  of  the  Code  dealing  with  plead- 
ings in  civil  cases. 

(2)  The  rule  here  applicable  is  thus  stated:  "To  the 
objection  that  the  demurrer  should  have  been  overruled 
because  it  did  not  suflBciently  specify  the  particulars  in 
which  the  pleas  were  insuflficient  we  answer:  Although 
the  court  might  for  that  cause  have  refused  to  examine 
the  pleas  for  defects  therein,  and  have  properly  over- 
ruled the  demurrer,  yet,  if  the  pleas  are  manifestly  in- 
sufficient, and  no  answer  to  the  indictment,  and  the  court 
properly  so  decided,  we  will  not  reverse  its  judgment 
sustaining  the  demurrer." — James  v,  State^  53  Ala.  380; 
Turk  V.  State,  140  Ala.  112,  37  South.  234. 

(3)  On  the  other  hand,  where  no  demurrer  at  all  is 
filed,  or  where  the  grounds  assigned  are  not  general, 
but  specific,  and  the  specific  grounds  assigned  are  in- 
apt, it  is  error  to  hold  the  plea  bad. — Cobum  v,  State, 
151  Ala.  100,  44  South.  58,  15  Am.  Cas.  249;  Palmer 
V.  State,  3  Ala.  App.  127,  57  South.  507. 
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It  is  true  the  statute  was  held  applicable  in  Pomeroy 
V.  State  J  40  Ala.  63,  but  that  was  a  civil  proceeding 
against  a  defaulting  witness. 

(4,  5)  Applying  the  rule  announced  in  James  v.  State , 
supra,  we  hold  that  the  plea  was  defective,  and  the  de- 
murrer was  properly  sustained,  for  the  reason  that  the 
indictment  did  not  purport  to  charge  the  defendant  by 
his  true  name,  but  it,  in  legal  effect,  alleged  that  his  true 
name  was  unknown  to  the  grand  jury,  and  that  he  was 
only  known  to  the  grand  jury  by  the  name  of  "Rich  Oli- 
vere."  This  was  a  sufficient  description  of  the  defendant 
under  our  statute  (Code,  §  7142),  and  it  was  wholly 
immaterial  what  his  true  name  was,  unless  the  proof 
on  the  trial  showed  that  the  grand  jury  knew  his  true 
name  at  the  time  it  returned  the  indictment.  Under  the 
indictment  in  this  form  it  was  an  issue  in  the  case  as 
to  whether  the  defendant's  name  was  otherwise  unknown 
to  the  grand  jury  than  as  charged  in  the  indictment, 
with  the  burden  of  proof  on  the  defendant  on  that  is- 
sue.— Lacy  V.  State,  infra,  69  South.  244;  Childress  v. 
State,  86  Ala.  77,  5  South.  775 ;  Axelrod  v.  State,  7  Ala. 
App.  61,  60  South.  959. 

(6)  Furthermore,  it  is  apparent  from  the  evidence  in 
the  case  that  the  defendant  could  not  have  sustained 
his  plea.  He  testified  himself  that  his  name  was  "Rich," 
and,  while  the  proof  showed  that  he  spelled  his  name 
^^Oliveri,"  it  also  showed  without  dispute  that  it  was 
pronounced  "Olivere."  And  hence  the  court  holds  that 
the  names  "Olivere"  and  "Oliveri"  are  idem  sonans. — 
Donnelly  v.  State,  78  Ala.  453;  Rooks  v.  State,  83  Ala. 
79,  3  South.  720;  Caldtoell  v.  State,  146  Ala.  141,  41 
South.  473. 

Therefore,  conceding  that  the  ruling  of  the  court  was 
erroneous,  it  is  not  probable  that  the  error  injuriously 
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affected  the  defendant's  substantial  rights. — Supreme 
Court  Rule  45  (175  Ala.  xxi,  61  South,  ix). 

(7)  The  only  evidence  given  on  the  trial  as  to  what 
proof  was  made  before  the  grand  jury  as  to  the  defend- 
ant's name  was  that  of  the  witness  De  Jarnette,  who 
testified:  "I  have  heard  people  call  him  ^Olivere.'  The 
name  was  pronounced  'Olivere.'  I  don't  know  whether 
his  name  is  spelled  ^Olivere'  or  'Oliveri'  or  ^Olivera,'  but 
'Olivere'  and  ^Oliveri'  could  certainly  be  pronounced 
alike  if  the  final  'e'  and  the  final  *i'  both  had  a  short 
sound.  I  told  the  grand  jury  when  I  testified  before 
them  how  I  pronounced  the  name  and  how  I  had  heard 
it  pronounced,  but  didn't  spell  it  to  them." 

This  evidence  sustained  the  averments  of  the  indict- 
ment, and,  in  the  absence  of  proof  showing  that  the 
averments  as  to  the  defendant's  name  were  untrue, 
charge  2,  refused  to  defendant,  was  abstract  and  well 
refused. 

(5)  As  we  have  stated,  in  the  absence  of  some  proof 
tending  to  show  that  the  defendant's  true  name  was 
known  to  the  grand  jury  when  it  preferred  the  indict- 
ment, it  was  not  incumbent  upon  the  state  to  offer  proof 
that  his  name  was  otherwise  unknown  to  the  grand  jury 
as  charged. — Childress  v.  State,  supra.  Nevertheless  the 
averment  that  his  name  was  otherwise  unknown  was 
"an  essential  averment  of  the  indictment,"  which  under 
the  facts  of  this  case  it  was  not  necessary  for  the  state 
to  sustain  by  proof,  and  therefore  charge  5  refused  to 
defendant  was  calculated  to  mislead,  if  not  otherwise 
bad,  and  was  therefore  properly  refused. 

We  find  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

Affirmed. 


28—18 
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Harrison  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  15,  1915.    69  South.  383.) 

1.  Intoxicating  Liquors;  Indictment ;  Buffidencii. — An  indictment 
charging  that  defendant  sold,  offered  for  sale,  Isept  for  sale,  or  other- 
wise disposed  of  liquor,  in  general  terms,  was  sufficient  to  cover 
the  offense  denounced  by  section  24,  Acts  1909,  p.  86. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the  in- 
dictment contained  one  good  count  and  one  bad  count,  and  defendant 
was  convicted  of  only  one  offense,  the  error  in  overruling  demurrer 
to  the  bad  count  does  not  justify  a  reversal  of  the  conviction,  since 
the  matter  falls  within  the  purview  of  rule  45,  Supreme  Court  Prac- 
tice. 

Appeal  from  Coffee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarce. 
Bud  Harrison  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.  Affirmed. 

J.  A.  Caenlby,  for  appellant 

W.  L.  Maetin^  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  appeal  in  this  case  is  on  the 
record  without  a  bill  of  exceptions.  The  transcript  shows 
an  indictment  containing  two  counts  for  violations  of 
the  prohibition  laws.  The  first  count  is  confessedly  good, 
and  charges  the  defendant  in  the  generally  used  form 
with  having  sold,  offered  for  sale,  kept  for  sale,  or  oth- 
erwise disposed  of  spirituous,  vinous,  or  malt  liquors 
contrary  to  law.  The  second  count  is  drawn  under  sec- 
tion 24  of  the  Fuller  Bill  (Acts  Sp.  Sess.  1909,  p.  86), 
and  specifically  avers  that  the  defendant  did  convey  or 
transport  spirituous,  vinous,  or  malt  liquors  over  or 
along  a  public  highway  for  another,  but  does  not  aver 
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the  act  to  have  been  contrary  to  law.  Demurrers  were 
interposed  to  the  second  count  of  the  indictment,  that 
were  overruled  by  the  court,  taking  the  point,  among 
others,  that  the  second  count  was  bad  in  failing  to  aver 
the  act  complained  of  to  have  been  unlawful,  or,  in  other 
words,  that  the  prohibited  liquors  were  conveyed  or 
transported  contrary  to  law. 

( 1 )  The  charge  embraced  in  the  first  count  of  the  in- 
dictment is  broad  enough  to  cover  the  offense  denounced 
by  section  24  of  the  act  referred  to,  under  which  the 
second  count  was  drafted.  The  legal  effect  of  the  count 
is  but  to  make  a  more  specific  charge  of  the  violation  of 

the  prohibition  laws  covered  by  the  first  count,  by  aver- 

* 

ring  a  violation  of  section  24  in  the  language  of  the  stat- 
ute.—Bti«fe  V.  State,  12  Ala.  App.  260,  67  South.  847. 

(2)  The  recitals  of  the  judgment  entry  show  that  the 
defendant  was  convicted  on  the  indictment  of  but  one 
offense  for  the  violation  of  the  prohibition  laws,  and, 
the  first  count  being  a  good  count,  not  attacked,  charg- 
ing such  an  offense,  it  is  unnecessary  to  review  the  rul- 
ings of  the  trial  court  in  overruling  demurrers  to  the 
second  count;  for,  even  if  this  ruling  on  the  pleadings 
alone  was  erroneous,  it  was  not  error  authorizing  a  re- 
versal of  the  judgment  of  conviction,  as,  under  Supreme 
Court  practice  rule  45  (175  Ala.  xxi,  61  South,  ix),  the 
court  could  not  say  after  an  examination  of  the  entire 
record,  which  shows  a  good  count  charging  the  offense 
for  which  the  defendant  was  convicted,  and  contains  a 
bill  of  exceptions,  that  the  ruling  complained  of  prob- 
ably injuriously  affected  the  substantial  rights  of  the 
defendant. — Henderson  v.  Tenn.  Coal,  Iron  &  R.  Co., 
190  Ala.  126,  67  South.  414;  Crow  et  a?,  v.  Burtwell, 
infra,  69  South  382. 

Affirmed. 
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Whaley  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  17,  1915.    69  South.  384.) 

1.  Intoxicating  Liquors;  Offenses;  Statute. — Section  24,  Acts  1909, 
p.  26,  defines  four  separate  offenses — that  of  accepting  prohibited 
liquors  from  another  for  shipment  or  delivery;  that  of  shipping 
prohibited  liquors  for  another;  that  of  delivering  prohibited  liquors 
to  another ;  and  that  of  conveying  over  any  public  street  or  highway 
prohibited  liquors  for  another. 

2.  Same;  Complaint;  Sufficiency. — A  complaint  or  indictment  in 
the  form  prescribed  by  section  29%,  Acts  1909,  p.  90,  sufficiently 
charges  the  offense  denounced  by  section  24  of  said  act 

3.  Same. — A  complaint  alleging  that  defendant  unlawfully  trans- 
ported prohibited  liquors,  is  not  rendered  faulty  for  a  failure  to  aver 
that  the  transporting  was  for  another,  although  to  sustain  a  convic- 
tion, the  proof  must  show  that  the  liquors  were  transported  for 
another.  • 

4.  Same;  Venue. — Although  the  proof  must  show  that  the  offense 
was  committed  within  the  territorial  Jurisdiction  of  the  court,  it  is 
not  essential  that  it  be  so  averred  in  the  indictment  or  complaint. 

5.  Same;  Evidence. — The  evidence  examined  and  held  sufficient  to 
show  that  defendant  transported  prohibited  liquors  to  another  in 
violation  of  the  statute. 

Appeal  from  Coffee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbabgb. 
Harper  C.  Whaley  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.  Affirmed. 

J.  A.  Cabnley,  for  appellant. 

W.  L.  MaetiNj  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J. —  (1)  The  defendant  was  convicted  of  an 
offense  denounced  by  section  24  of  the  Act  of  the  Legis- 
lature (Sp.  Sess.  1909,  p.  86),  which  provides:  "It  shall 
be  unlawful  for  any  person,  firm,  corporation  or  asso- 
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ciation,  whether  a  common  carrier  or  not,  to  accept  from 
another  for  shipment,  transportation  or  delivery,  or  to 
ship,  transport  or  deliver  for  another  said  prohibited 
liquors  or  beverages  or  any  of  them,  when  received  at 
one  point,  place  or  locality  in  this  state  to  be  shipped 
or  transported  to  or  delivered  to  another  person,  firm 
or  corporation  at  another  point,  place,  or  locality  in 
this  state,  or  to  convey  or  transport  over  or  along  any 
public  street  or  highway  any  of  such  prohibited  liquors 
for  another,  and  any  person  violating  any.  provision  of 
this  section  shall  be  guilty  of  a  misdemeanor." 

It  will  be  noted  that  this  section  defines  four  separ- 
ate offenses :  ( 1 )  That  of  accepting  "prohibited  liquors" 
from  another  for  shipment  or  delivery ;  ( 2 )  that  of  ship- 
ping "prohibited  liquors  for  another;"  (3)  that  of  de- 
livering prohibited  liquors  to  another  (one  of  the  con- 
stituent elements  of  the  above  enumerated  offenses  is 
that  the  prohibited  liquors  must  have  been  received  at 
one  point,  place,  or  locality  in  this  state  to  be  shipped 
or  transported  to  or  delivered  to  another  person,  firm, 
or  corporation  at  another  place  or  locality  in  this  state) ; 
and  (4)  that  of  conveying  or  transporting  over  or  along 
any  public  street  or  highway  such  prohibited  liquors  for 
another. 

(2)  In  one  of  our  recent  decisions  we  had  occasion 
to  consider  the  sufficiency  of  a  complaint  or  indictment 
for  the  violation  of  this  statute,  in  which  it  was  held 
that  the  form  of  indictment  or  complaint  prescribed 
by  section  29%  of  the  act  was  broad  enough  and  cov- 
ered the  offenses  denounced  by  section  24,  supra. — Bush 
V.  State,  12  Ala.  App.  260,  67  South.  847.  This  disposes 
of  the  contention  of  the  appellant  that  the  first  count  of 
the  complaint  filed  by  the  solicitor  was  a  departure  from 
the  original  aflftdavit  and  charged  a  different  offense,  and 
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justifies  the  ruling  of  the  court  on  the  demurrer  to  that 
count. 

( 3 )  We  are  of  opinion  that  appellant^s  contention  that 
the  second  count  is  not  sufficiently  specific,  in  that  it 
failed  to  aver  that  the  prohibited  liquors  were  trans- 
ported for  another,  is  not  tenable.  While  the  count  does 
not  aver  this  in  terms,  it  does  aver  that  the  defendant 
unlawfully  transported  prohibited  liquors,  and  to  sus- 
tain this  charge  proof  that  such  liquors  were  transport- 
ed for  another  in  violation  of  the  statute  is  essential 
to  a  conviction.— Acts  Sp.  Sess.  1909,  §§  29-33,  pp.  92- 
94;  Williams  v.  State,  91  Ala.  14,  8  South.  668;  Tarkins 
V.  State,  108  Ala.  17,  19  South.  24. 

(4)  While  it  is  necessary  for  the  proof  to  show  that 
the  offense  was  committed  within  the  territorial  juris- 
diction of  the  court,  it  is  not  an  essential  averment  in 
the  indictment  or  complaint. — Toole  v.  State,  89  Ala. 
131,  8  South.  95. 

( 5 )  The  evidence  shows  without  room  for  adverse  in- 
ference that  the  defendant  employed  Harrison,  who 
owned  the  automobile,  to  transport  a  lot  of  liquor  from 
Troy,  Ala.,  to  Coffee  Springs,  in  Geneva  county;  that 
the  automobile  w^as  held  up  while  it  was  within  the  cor- 
porate limits  of  the  town  of  Elba;  that  there  were  on 
the  car  at  the  time  several  cases  of  liquor  and  some  beer, 
and  a  man  by  the  name  of  Reeves  was  driving  the  auto- 
mobile, and  Harrison  was  on  the  front  seat  with  Reeves, 
while  defendant  was  sitting  on  the  rear  end  of  the  car 
with  the  liquors.  The  defendant  stated  to  the  officers 
at  the  time  they  stopped  the  car  that  the  liquors  be- 
longed to  the  defendant  and  some  other  persons,  and 
Harrison  testified  that  defendant  employed  him  and  paid 
him  to  convey  these  liquors  from  Troy  to  Coffee  Springs. 
The  defendant  offered  no  evidence. 
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We  are  of  the  opinion  that  the  state  was  entitled 
to  the  affirmative  charge,  which  the  court  gave  at  the 
instance  of  the  solicitor,  and  that  there  was  no  error 
in  the  oral  instruction  given  by  the  court.— Prei«^  v. 
State,  5  Ala.  App.  171,  59  South.  318. 

Affirmed. 


Airington  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  15,  1915.  Rehearing  denied  June  30,  1915. 

69  South.  385.) 

1., Intoxicating  Liquors;  Indictment;  Sufficiency, — An  indictment 
In  the  form  prescribed  by  section  29^,  Acts  1909,  p.  90,  is  broad 
enough  to  charge  the  offense  denounced  by  section  24  of  said  act. 

2.  Same;  Offenses;  Sale. — Where  it  appeared  that  about  twenty 
different  deUreries  of  liquor  within  eight  months  aggregating  about 
107  gallons  was  made  to  defendant,  and  that  the  liquors  was  shipped 
and  billed  to  defendant,  and  defendant  testified  that  several  persons 
gave  him  money  to  which  he  added  some  of  his  own,  and  that  he 
ordered  the  liquor  from  another  state  shipped  to  him  In  this  state, 
and  there  received  it  and  transported  it  to  his  home,  and  then  distrib- 
uted it  among  those  contributing  to  the  fund,  the  legal  title  of  the 
liquor  when  received  from  the  express  company  was  in  defendant,  and 
his  act  in  transporting  and  delivering  to  other  persons  contributing 
to  the  fund,  was  In  the  nature  of  a  sale  within  Acts  1909,  p.  90. 

3.  Same;  Evidence. — The  evidence  examined  and  held  sufficient  to 
require  a  submission  to  the  Jury  of  the  question  of  defendant's  guilt 
of  violating  the  prohibition  statutes. 

Appeal  from  Cofifee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Peabcb. 
James  Arrington  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.  Affirmed. 

H.  L.  Martin,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 
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BROWN,  J.— (1)  The  indictment  is  in  the  form  pre- 
scribed by  the  statute  (Acts  Sp.  Sess.  1909,  p.  90,  § 
29% ) ,  and  charges  that  the  defendant  "sold,  offered  for 
sale,  kept  for  sale,  or  otherwise  disposed  of  spirituous, 
vinous,  or  malt  liquors  contrary  to  law,"  etc.,  and  is 
broad  enough  to  cover  the  offense  denounced  by  section 
24  of  the  act  above  referred  to,  making  it  unlawful  for 
any  person  to  transport  or  deliver  for  another  prohib- 
ited liquors.— fit^A  v.  State,  12  Ala,  App.  260,  67  South. 
847 ;  Bud  Harrison  v.  State,  infra,  69  South.  383 ;  Whal- 
ey  V.  State,  infra,  69  South.  384. 

In  Whaley  v.  State,  supra,  construing  section  24  of 
the  Acts  of  the  Legislature,  Sp.  Sess.  1909,  p.  86,  we 
said:  "It  will  be  noted  that  this  section  defines  four 
separate  offenses:  (1)  That  of  accepting  ^prohibited  liq- 
uors' from  another  for  shipment  or  delivery;  (2)  that 
of  shipping  ^prohibited  liquors  for  another';  (3)  that 
of  delivering  prohibited  liquors  to  another  (one  of  the 
constituent  elements  of  the  above-enumerated  offenses 
is  that  the  prohibited  liquors  must  have  been  received 
at  one  point,  place,  or  locality  in  this  state  to  be  shipped 
or  transported  to  or  delivered  to  another  person,  firm, 
or  corporation  at  another  place  or  locality  in  this  state) ; 
and  (4)  that  of  conveying  or  transporting  over  or  along 
any  public  street  or  highway  such  prohibited  liquors  for 
another." 

(2,  3)  The  evidence  adduced  by  the  state  shows  with- 
out dispute  that  the  agent  of  the  Southern  Express  Com- 
pany at  Elba,  Coffee  county,  delivered  to  the  defendant 
20  different  shipments  of  liquors  between  January  14, 
1914,  and  September  21,  1914,  weighing  in  the  aggregate 
1,289  pounds,  and  containing  about  107  gallons;  that 
these  liquors  were  shipped  and  billed  to  the  defendant, 
and  he  received  them  from  the  agents  of  the  Southern 
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Express  Company  and  receipted  for  each  shipment.  The 
defendant  does  not  deny  these  facts^  but  testifies  in  his 
own  behalf  that  several  persons  living  in  the  commun- 
ity gave  him  money,  to  which  he  added  some  of  his  own, 
and  that  he  ordered  this  liquor  from  Pensacola,  Fla., 
and  had  it  shipped  to  himself  at  Elba,  Ala. ;  that  he  there 
received  it  and  transported  it  from  Elba,  in  Coflfee  coun- 
ty, to  his  home  in  the  same  county,  and  distributed  it 
to  each  of  the  persons  contributing  to  the  fund,  keeping 
a  portion  for  his  own  use. 

The  legal  title  to  the  liquor  when  it  was  received  from 
the  express  company  was  in  the  defendant. — PUgreen 
V.  State,  71  Ala.  368.  The  transportation  and  delivery 
of  the  liquor  to  the  other  persons  who  contributed  to  the 
fund  used  in  its  purchase  operated  a  transfer  of  the 
title  to  the  person  to  whom  delivered,  and  was  in  the 
nature  of  a  "sale." — O^Brein  v.  State,  3  Ala.  App.  175, 
57  South.  1028 ;  Coker  v.  State,  91  Ala.  8  South.  874 ; 
4  Words  and  Phrases,  3092. 

The  case  of  Vernon  v.  State,  161  Ala.  85,  50  South. 
57,  was  not  dealing  with  an  offense  under  the  Fuller 
Law,  above  referred  to ;  in  fact,  the  law  was  passed  after 
the  decision  in  that  case  was  announced,  and  it  has  no 
application  to  the  case  here. 

There  is  no  conflict  in  the  holding  of  this  court  in 
O^Brem  v.  State,  supra,  and  Bush  v.  State,  12  Ala.  App. 
260,  67  South.  847.  The  O'Brein  Case  merely  holds :  "The 
statute  does  not  undertake  to  give  to  such  a  use  of  the 
words  in  question  the  effect  of  describing  or  embracing 
a  mere  delivery  of  prohibited  liquor  by  one  person  to 
another  for  no  other  purpose  than  its  safe-keeping  for 
the  benefit  of  the  person  so  temporarily  parting  with  the 
possession  of  it." 
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But  it  does  not  hold  that,  if  such  delivery  is  for  the 
purpose  of  transferring  to,  another  the  property  in  the 
liquors  with  the  right  to  consume  them,  this  would  not 
be  within  the  act.  It  is  manifest  from  the  entire  text 
of  the  act  known  as  the  Fuller  Law  that  its  purpose 
is  to  make  the  form  of  indictment  therein  prescribed 
cover  the  oflfense  denounced  by  section  24,  and  the  fact 
that  the  act  defines  the  words  "otherwise  disposes  of 
is  evidence  of  the  legislative  purpose  to  give  these  words 
a  broader  meaning  than  had  previously  been  given  to 
them  in  the  decisions  of  the  courts. 

Under  the  undisputed  evidence  in  the  case,  the  defend- 
ant, if  the  jury  believed  the  evidence  beyond  a  reason- 
able doubt,  was  guilty,  and  the  affirmative  charge  with 
hypothesis  was  properly  given. 

Affirmed. 


Rivers,  et  al.  v.  The  State. 

Larceny. 

(Decided  June  1,  1915.    G9  South.  387.) 

1.  Evidence;  Confession,— Where  complaining  witness  testified  that 
after  she  lost  her  animal  she  asked  one  defendant  If  he  helped  the 
other  defendant  kill  the  yearling,  defendant  answering  that  he  knew 
nothing  about  her  yearling,  but  that  he  helped  the  other  kill  a  cow, 
not  knowing  whether  it  was  male  or  female,  such  answer  was  admis- 
sible as  a  confession  affording  an  inference  of  guilt. 

2.  Trial;  Objection  to  Evidence;  Time.— Where  defendants  failed 
to  object  to  a  question  asked  a  witness  until  after  the  question  had 
been  answered,  they  cannot  assign  as  error  the  refusal  of  the  court 
to  later  exclude  it  on  their  motion. 

3.  Larceny;  Title,— Where  complaining  witness  claimed  to  have 
acquired  the  cow  alleged  to  have  been  stolen  from  one  F.,  with  whom 
she  lived,  the  fact  that  she  did  not  claim  all  of  F.'s  property,  including 
his  land,  after  his  death,  was  not  admissible  to  show  that  she  did 
not  own  the  cow. 
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4.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  de- 
fendant answered  in  denial  of  certain  conduct  by  him,  sought  to  be 
shown  on  his  cross-examination,  any  error  In  the  allowance  of  the 
question  was  harmless. 

5.  Same;  Transcript;  Jurisdiction, — If  a  certificate  of  appeal  is' 
before  the  court,  the  court  has  Jurisdiction  to  authorize  a  dismissal 
for  want  of  prosecution,  even  before  the  transcript  on  appeal  reaches 
the  court,  where  defendant  Is  negligent  In  bringing  up  the  transcript ; 
it  also  has  jurisdiction  to  authorize  issuance  of  certiorari  to  the 
clerk  of  the  court  below  to  send  up  the  transcript,  and  if  he  fails,  to 
authorize  contempt  proceedings  against  him. 

6.  Same;  Perfecting  Appeal. — Rule  43,  Supreme  Court  Practice,  is 
designed  merely  to  expiedlte  the  transmission  of  appeals  to  the 
Appellate  Court,  and  unless  a  defendant's  failure  to  file  a  written 
request  for  an  appeal  delays  getting  the  certificate  of  appeal  and 
transcript  before  the  appellate  court,  and  If  each  is  before  the  court 
as  early  as  it  would  have  been  otherwise,  or  soon  enough  to  meet 
the  purposes  of  the  rule,  then  the  reason  for  the  filing  of  such  written 
request  for  appeal  ceases,  and  In  such  case  the  rule  Itself  ceases,  and 
the  appeal  is  properly  before  the  court  despite  a  failure  to  file  a 
written  request  for  the  appeal ;  hence,  where  defendants  were  con- 
victed and  failed  to  comply  with  the  rule  so  that  the  transcript  failed 
to  show  written  requests  for  an  appeal,  yet  where  they  procured 
suspension  of  sentence,  and  a  certified  transcript,  and  the  clerk's  cer- 
tificate to  the  transcript  stated  that  defendants  had  appealed,  the  ap- 
peal w^as  properly  before  the  court.  (Construing  sections  6243,  6247, 
6255  and  6264,  together  with  Rule  43,  Supreme  Court  Practice.) 

(Brown,  J.,  dissents.) 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Chris  Rivers  and  another  were  convicted  of  the  lar- 
ceny of  a  cow,  and  they  appeal.  The  case  was  submitted 
on  a  motion  to  establish  the  bill  of  exceptions,  to  dis- 
miss the  appeal,  and  on  the  merits.  Bill  of  exceptions 
ordered  established,  motion  to  dismiss  the  appeal  over- 
ruled and  affirmed  on  the  merits. 

F.  E.  PooLB,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

BROWN,  J. — This  case  was  submitted  on  the  motion 
to  establish  a  bill  of  exceptions  and  on  the  merits,  along 
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with  a  motion  to  dismiss  the  appeal.  The  motion  to  dis- 
miss is  predicated  on  the  failure  of  appellants  to  com- 
ply with  Supreme  Court  rule  43,  published  in  the  of- 
ficial reports  of  that  court  ( 175  Ala.  xx,  61  South,  viii, ) 
reqiring  defendants  who  have  been  adjudged  guilty  of 
crime  in  any  of  the  courts  of  this  state  from  which  an 
appeal  lies  to  this  or  the  Supreme  Court,  and  who  de- 
sire to  exercise  such  right  of  appeal,  to  file  with  the 
clerk  of  the  trial  court  a  truly  dated  written  statement, 
the  form  and  contents  of  which  are  therein  prescribed. 

In  the  record  made  up  by  the  clerk  of  the  trial  court 
and  forwarded  to  and  filed  with  the  clerk  of  this  court, 
on  which  the  case  now  stands  submitted,  not  a  single  ad- 
verse ruling  to  the  appellants  is  shown  other  than  the 
judgment  pronouncing  them  guilty,  followed  by  an  ap- 
propriate sentence,  and  no  bill  of  exceptions  was  pre- 
sented to  the  trial  judge,  for  his  signature,  showing  that 
questions  of  law  were  reserved  during  the  trial  for  re- 
view by  this  court,  but  motion  is  here  made  to  estab- 
lish a  bill  of  exceptions  under  the  statute  (Code,  §  3022) 
authorizing  such  procedure  in  case  a  vacancy  in  the 
office  of  the  trial  judge  occurs  during  the  time  for  pre- 
senting such  bill  to  him  for  his  signature.  The  only  en- 
try on  the  record  indicating  a  purpose  on  the  part  of 
defendants  to  take  an  appeal  is  the  following  recital: 
"Questions  of  law  having  been  reserved  for  considera- 
tion of  the  Supreme  Court,  and  the  defendants  having 
made  known  their  desire  to  prosecute  an  appeal  from 
the  verdict  and  judgment  of  the  trial  court,  it  is  con- 
sidered and  adjudged  that  the  execution  of  the  judgment 
and  sentence  herein  be  suspended  pending  such  appeal.'^ 

There  is  no  pretense  that  any  effort  was  made  to  com- 
ply with  rule  43,  and  no  certificate  of  appeal  was  made 
by  the  clerk  of  the  trial  court  and  forwarded  to  and 
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filed  with  the  clerk  of  the  appellate  court.  The  ques- 
tion therefore  is :  What,  if  anything,  is  necessary  for  a 
defendant  who  has  been  convicted  to  do  if  he  desires 
to  exercise  the  right  of  appeal  from  the  judgment  of 
conviction  and  have  the  same  reviewed?  In  Ex  parte 
Knighty  61  Ala.  482,  the  statutes  regulating  appeals, 
then  of  force  in  the  Code  of  1876,  §§  4978-4983,  inclusive, 
were  construed,  some  of  which  are  here  set  out,  as  a 
basis  for  the  conclusions  hereafter  stated:  "Any  ques- 
tion of  law  arising  in  any  of  the  proceedings  in  crim- 
inal cases,  tried  in  the  circuit  or  city  court,  may  be  re- 
served by  the  defendant,  but  not  by  the  state,  for  the 
consideration  of  the  Supreme  Court;  and  if  the  ques- 
tion does  not  distinctly  appear  on  the  record,  it  must  be 
reserved  by  bill  of  exceptions,  duly  taken  and  signed 
by  the  presiding  judge,  as  in  civil  cases." — Code  1876, 
§  4978. 

"When  any  question  of  law  is  reserved  for  the  consid- 
eration of  the  Supreme  Court,  it  is  the  duty  of  the  clerk 
of  the  court  in  which  the  case  was  tried  to  make  out  a 
full  and  accurate  transcript  of  the  record,  attach  his 
certificate  thereto,  and  transmit  it  to  the  clerk  of  the 
Supreme  Court,  within  twenty  days  after  the  adjourn- 
ment of  the  court  from  which  the  appeal  is  taken." — 
Code  1876,  §  4979. 

"When  such  question  is  reserved  in  case  of  a  felony, 
judgment  must  be  rendered  against  the  defendant,  but 
the  execution  thereof  must  be  suspended  until  the  case 
is  decided  by  the  Supreme  Court."— Code  1876,  §  4980. 

In  misdemeanor  cases,  in  addition  to  the  above,  provi- 
sions were  made  for  bail  pending  appeal. 

"In  cases  taken  to  the  Supreme  Court  under  the  pro- 
visions  of  this  chapter,  no  assignment  of  errors,  nor 
joinder  in  error,  is  necessary;  but  the  court  must  ren- 
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der  such  judgment  on  the  record  as  the  law  demands.'^ 
—Code  1876,  §  4990. 

Under  these  statutes  it  was  ruled  that  the  act  of  tak- 
ing an  appeal — the  jurisdictional  fact  upon  which  the 
power  of  the  Supreme  Court  depended — waa  evidenced 
by  reserving  an  exception  on  the  record  to  a  ruling  of 
the  trial  court  adverse  to  the  defendant  at  the  time  the 
ruling  wafi  made,  and  if  this  ruling  was,  with  respect  to 
a  part  of  the  procedure,  a  record  of  which  the  law  re- 
quired to  be  kept,  such  as  a  ruling  of  the  court  on  de- 
murrer to  the  indictment,  or  plea,  or  on  motion  in  ar- 
rest of  judgment,  the  exception  reserved  must  appear 
on  the  face  of  the  record  in  the  judgment  entry,  and,  if 
the  ruling  is  on  matters  not  necessarily  of  the  record 
proper,  it  was  the  duty  of  the  defendant  to  have  it  made 
a  part  of  the  record  of  the  appellate  court  by  bill  of 
exceptions,  which  he  was  required  to  prepare  and  pre- 
sent to  the  trial  judge  within  the  time  allowed  by  law, 
truly  stating  the  points  and  sufficient  of  the  facts  to 
make  it  clear  to  the  appellate  court,  and  showing  that 
an  exception  was  reserved  to  the  ruling  at  the  time  it 
was  made  by  the  trial  court;  that  no  duty  rested  upon 
the  clerk  of  the  trial  court  to  make  up  the  transcript  and 
furnish  it  to  the  clerk  of  the  Supreme  Court  with  cer- 
tificate of  appeal  until  such  question  was  so  reserved, 
and  if  such  transcript  was  made  up,  certified,  and  fur- 
nished and  filed  with  the  clerk  of  the  Supreme  Court, 
the  court  was  without  jurisdiction  to  review  the  trial 
court ;  that  the  trial  court  had  no  authority  to  suspend 
the  sentence  on  the  mere  suggestion  that  the  defendant 
desired  to  appeal,  in  the  absence  of  a  showing  on  the 
record  that  some  question  of  law  had  been  properly  re- 
served for  review  by  the  Supreme  Court;  and  that  such 
appeal  would  be  dismissed. — Ex  parte  Knight^  61  Ala. 
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482 ;  Boiling  v.  State,  78  Ala.  469 ;  Ex  parte  Cameron, 
81  Ala.  88;  Durrett  v.  State,  133  Ala.  120,  32  South. 
234 ;  Diggs  v.  Staie,  77  Ala.  68 ;  Taylor  v.  State,  112  Ala. 
69,  20  South.  848;  Woodson  v.  State,  170  Ala.  88,  54 
South.  191 ;  Campbell  v.  State,  182  Ala.  18,  62  South. 
57 ;  State  v.  Ca/rter,  7  Ala.  App.  2,  60  South.  941 ;  White 
V.  State,  134  Ala.  198,  32  South.  320. 

In  Bollmg  v.  Sta4;e,  supra,  the  court,  reviewing  its 
enunciations  in  Ex  parte  Knight,  supra,  and  applying 
them  to  the  record  in  that  case,  said:  "In  the  present 
case,  the  ruling,  of  which  review  is  sought,  arises  on  de- 
murrer sustained  to  defendant's  plea  of  former  jeopardy. 
This  appears  of  record,  as  it  rightfully  should  do,  and 
hence  could  not  be  raised  by  bill  of  exceptions.  The  facts 
shown  by  the  record  are  as  follows:  On  November  20, 
1885,  the  state's  demurrer  to  defendant's  plea  was  sus- 
tained, the  defendant  put  on  trial  on  plea  of  not  guilty, 
and  a  verdict  of  guilty  rendered  by  the  jury.  The  rec- 
ord is  silent  as  to  the  reservation  of  any  question  at  that 
time.  Ten  days  afterwards  sentence  was  pronounced 
on  the  defendant,  and  in  the  sentence  is  found  the  fol- 
lowing clause:  ^Questions  of  law  having  arisen  in  this 
case  for  the  decision  of  the  Supreme  Court  of  Alabama, 
this  sentence  is  suspended  pending  an  appeal  to  said 
court.'  This  is  all  the  record  contains  to  found  an  argu- 
ment on  that  any  question  of  law  was  reserved  for  the 
consideration  of  this  court.  It  is  insufficient,  and  the 
case  is  not  properly  before  us." 

This  utterance  was  followed  by  an  order  dismissing 
the  appeal. 

In  Ex  parte  Cameron,  stvpra,  we  find  this  utterance : 
"The  duty  of  the  clerk  [to  make  up  the  record  on  ap- 
peal] does  not  arise  unless  and  until  the  reservation  of 
a  question  of  law  for  the  consideration  of  the  Supreme 
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Court  is  apparent  on  the  record,  or  made  apparent  by 
a  bill  of  exceptions.  It  is  not  affirmatively  shown  that 
any  such  reservation  is  apparent  on  the  record,  and  no 
bill  of  exceptions  was  taken.  If  it  was  necessary  to  make 
the  reservation  apparent  by  a  bill  of  exceptions,  it  was 
incumbent  on  the  defendant  to  prepare  and  tender  such 
bill  in  proper  time  to  the  presiding  judge.  The  purpose 
of  the  statute  is  to  secure  a  hearing  and  decision  on  ap- 
peal without  undue  delay,  and  is  in  harmony  with  the 
policy  which  gives  a  preference  to  criminal  cases  in  this 
court,  and  requires  their  speedy  determination." 

And  in  Bollmg  v.  State,  supra,  it  was  held  that,  until 
an  appeal  was  taken  by  the  defendant  as  provided  by 
the  statute,  the  trial  court  had  no  authority  to  suspend 
the  execution  of  the  sentence,  the  utterance  of  the  court 
on  that  subject  being:  "Still,  we  said  that,  to  justify  a 
consideration  of  the  case  without  a  writ  of  error,  the 
record  must  show  that  a  question  of  law  was  reserved, 
and  that  it  was  done  ^at  the  time  of  the  decision  of  the 
question.'  Otherwise,  we  said,  the  trial  court  had  no  au- 
thority to  suspend  the  execution  of  the  sentence." 

These  statutes  were  carried  into  the  Code  of  1886  as 
sections  4508-4512,  without  changes,  and  section  4508 
was  carried  forward  into  the  Code  of  1896  as  section 
4312,  embodying  the  amendments  thereof  accomplished 
by  the  Acts  of  1894,  p.  126,  which  added  to  the  section 
as  it  existed  in  the  previous  Codes  the  following  provi- 
sion :  "But  it  is  not  necessary  to  reserve  an  exception  to 
the  giving  or  refusal  of  special  charges  asked  in  writ- 
ing, nor  to  the  ruling  of  the  court  upon  a  demurrer  to 
an  indictment  or  other  pleading,  nor  to  any  ruling  or 
action  of  the  [trial]  court  which  is  required  to  appear 
of  record;  but  in  every  such  case  an  exception  is  pre- 
sumed on  appeal." 
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In  addition  to  this  change,  a  new  section  (4313)  wa» 
incorporated  into  the  Code,  providing :  "Any  person  con- 
victed of  a  criminal  oflfense  in  the  circuit  court,  or  other 
court  from  which  an  appeal  lies  *  *  *  to  the  Su- 
preme Court,  may  appeal  from  the  judgment  of  convic- 
tion to  the  Supreme  Court." 

Sections  4312  and  4313  of  the  Code  of  1896  were  cod- 
ified into  the  present  Code  without  change  as  sections 
6243  and  6244. 

The  effect  of  the  amendments  above  quoted  and  the 
new  section  was  to  do  away  with  the  necessity  of  re- 
serving an  exception  upon  the  record,  the  jurisdictional 
facts  necessary  to  sustain  an  appeal  under  the  statute 
before  such  amendment  was  adopted,  and  to  give  the 
right  of  appeal  without  prescribing  any  mode  for  its  ex- 
ercise, as  a  result  of  which,  and  in  the  absence  of  stat- 
ute or  rule  prescribing  the  mode  of  taking  an  appeal,  a 
practice  has  evolved  of  reviewing  cases  where  the  tran- 
script was  forwarded  by  the  clerlt  of  the  trial  court  to 
the  clerk  of  the  appellate  court  any  time  within  one 
year  from  the  rendition  of  the  judgment  of  conviction, 
with  certificate  of  appeal  attached  thereto. — Ca^mpbell 
V.  State,  182  Ala.  18,  62  South.  57 ;  Gains  v.  State,  146 
Ala.  16,  41  South.  865. 

It  is  the  office  and  purpose  of  rule  43  (175  Ala.  xx, 
61  South,  vii)  to  correct  this  lax  practice,  and  fix  the 
exact  time  an  appeal  is  taken  ( Upshaw  v.  State^  11  Ala. 
App.  310,  66  South.  821),  and  to  avoid  the  condition 
foreshadowed  by  the  Supreme  Court  in  Boiling  v.  State, 
supra :  "Any  other  ruling  would  make  it  the  duty  of  the 
clerk  to  certify  and  transmit  to  this  court  for  revision 
the  record  of  every  conviction  in  a  criminal  case  in 
which  there  was  a  ruling  on  pleadings  adverse  to  defend- 

24—18 
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ant;  and  this  irrespective  of  the  wish  of  the  defendant 
to  claim  an  appeal." 

The  rule  is  not  in  conflict  with  any  of  the  provisions 
of  the  statute  of  appeals,  but  is  supplementary  thereto, 
and  its  adoption  is  within  the  authority  of  the  Supreme 
Court. — Camiphell  v.  State^  supra;  UpshoAJO  v.  State^  su- 
pra. 

The  fact  that  quickens  into  exercise  the  jurisdiction 
of  the  court  to  review  the  judgment  and  proceedings  of 
the  trial  court  under  our  present  statute  of  appeals  is 
not  that  some  question  of  law  has  been  reserved  on  the 
trial  of  the  case  for  review,  but  that  the  defendant  in 
the  case  has  taken  an  appeal  from  the  judgment  of  con- 
viction.— Oains  v.  State ^  snprok;  Allen  v.  State,  141  Ala. 
35,  37  South.  393;  Wright  v.  State,  12  Ala.  App.  253, 
67  South.  798.  And  the  question  is.  How  shall  this  jur- 
isdictional fact  be  evidenced?  and  rule  34  (175  Ala.  xx, 
61  South,  viii)  answers  that  it  shall  be  evidenced  only 
by  the  written  statement  of  appeal,  which  under  the  re- 
quirements of  rule  26  (175  Ala.  xix,  61  South,  vii)  must 
if  filed,  be  set  out  in  the  transcript.  See  Rules  of  Prac- 
tice, 175  Ala.  XX. 

Under  the  practice  prevailing  before  the  adoption  of 
the  rule,  the  defendant  was  only  required  to  make  known 
his  desire  to  prosecute  an  appeal  orally,  and  under  the 
rule  he  must  make  it  known  by  filing  a  written  state- 
ment of  appeal  as  there  prescribed. 

Rules  26  and  43,  in  their  present  form,  were  adopted 
by  the  Supreme  Court  June  23,  1913,  to  apply  to  all 
cases  tried  after  September  1,  1913,  and  if  these  rules 
are  to  be  enforced,  the  effect  of  their  adoption  was  to  say 
that  in  cases  where  they  are  applicable  the  courts  will 
recognize  no  other  evidence  that  an    appeal  has  been 
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taken  other  than  the  written  statement  filed  in  substan- 
tial compliance  with  the  rule. 

A  striking  analc^y  to  this  is  found  in  the  rules  of 
court  (Supreme  Court  Rule  22,  Code  1907,  p.  1511;  Cir- 
cuit Court  Rule  14,  Code,  p.  1520),  providing  that  no 
private  agreement  between  the  parties  or  their  attorneys, 
not  made  in  the  presence  of  the  court,  relating  to  any 
proceeding,  will  be  recognized  by  the  court.  These  rules 
are  salutary  in  effect,  and  have  been  uniformly  enforced. 
— Collier  v.  Folk,  66  Ala.  223 ;  Norman  v.  Bums^  67  Ala. 
248;  Henley  v.  Chabert,  189  Ala.  258,  65  South.  993. 

A  rule  of  court  that  the  court  itself  does  not  enforce, 
but  leaves  compliance  with  it  optional,  ceases  to  be  a 
rule. — Lampley  v.  State,  6  Ala.  App.  26,  60  South.  415 ; 
Powell  V.  State,  6  Ala.  App.  26,  60  South.  415 ;  Powell 
V.  State,  5  Ala.  App.  153,  59  South.  328;  Thomas  v. 
Speese,  14  Ariz.  556,  132  Pac.  1139.  And  it  might  be 
added  that  a  court  that  refuses  to  be  bound  by  its  own 
rules  may  expect  others  to  disregard  them. 

The  Supreme  Court  has  shown  a  firm  disposition  to 
enforce  its  rules,  as  is  evidenced  by  the  following  cases : 
Henderson  v.  T.  C.  /.  Co.,  190  Ala.  126,  67  South.  414; 
Pratt  V.  B,  R,  L.  &  P,  Co,,  191  Ala.  638,  68  South.  151. 

In  consonance  with  these  views,  I  entertain  the  opin- 
ion: 

1.  That  the  written  statement  of  appeal  required  by 
rule  43  to  be  filed  is  the  only  evidence  that  the  courts 
should  recognize  that  an  appeal  has  been  taken. 

And  until  such  statement  has  been  filed : 

2.  That  the  trial  court  has  no  authority  to  suspend 
the  sentence  or  admit  the  convict  to  bail. — State  ex  rel. 
Reynolds  v.  Weaver,  Judge,  167  Ala.  672,  52  South.  638; 
Ex  parte  Knight,  supra;  Boiling  v.  State,  supra. 
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3.  That  no  duty  rests  upon  the  clerk  of  the  trial  court 
to  issue  a  certificate  of  appeal  or  make  up  the  transcript 
of  the  record. — Ex  parte  Cameron^  supra. 

4.  That  if  an  appeal  is  duly  certified  to  this  court 
and  the  transcript  here  filed  without  compliance  with 
the  rule,  the  appeal  should  be  dismissed  on  motion  of 
the  Attorney  General. 

The  other  members  of  the  court  do  not  concur  in  the 
conclusions  above  stated  in  response  to  the  motion  to 
dismiss  the  appeal,  their  views  on  this  subject  being 
stated  by  Thomas,  J.,  and  in  accordance  therewith  the 
motion  to  dismiss  the  appeal  must  be  overruled. 

ON  THE  MERITS. 

(1,  2)  The  witness  Martha  Pouncey  testified  that  af- 
ter she  lost  the  animal,  the  subject  of  the  larceny,  she 
had  a  conversation  with  the  defendant  Robert  Vinters, 
in  which  the  witness  declared  as  follows:  "When  I  ask 
him  the  question  did  he  help  Criss  kill  the  yearling,  he 
said:  ^I  don't  know  nothing  about  your  yearling.  I 
helped  Criss  kill  a  cow,  but  I  don't  know  whether  it 
was  a  bull  or  heifer.' " 

The  defendants  did  not  object  to  the  question  calling 
for  this  statement,  but  moved  to  exclude  it  on  the  ground 
"because  it  is  not  in  the  nature  of  a  confession,"  and 
the  court  overruled  the  motion.  The  motion  was  prop- 
erly overruled  for  two  reasons:  (1)  The  statement  of 
the  witness  under  the  circumstances  afforded  an  infer- 
ence of  guilt,  and  was  admissible  as  a  confession. — 
Snoddy  v,  State^  75  Ala.  23;  William  Johnson  v.  State, 
infra,  68  South.  687;  (2)  A  party  who  remains  silent 
when  a  question  is  asked  and  speculates  as  to  the  an- 
swer is  not  entitled  to  have  it  excluded  if  it  proves  to 
be  unfavorable. — Long  v.  State,  2  Ala.  App.  96,  57  South. 
62. 
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(3)  The  evidence  in  behalf  of  the  state  showed  that 
the  animal  the  subject  of  the  larceny  belonged  to  Mar- 
tha Pouncey ;  that  she  acquired  it  from  Frank  Forward, 
with  whom  she  lived,  but  the  fact  that  she  did  not  claim 

»  all  his  property,  including  his  land,  after  his  death  was 
not  relevant  to  show  that  she  did  not  own  this  animal, 
and  the  ruling  of  the  court  in  refusing  to  admit  testi- 
mony of  this  character  was  not  erroneous. 

(4)  The  only  answer  to  the  question  to  the  defendant 
Criss  Kivers  on  cross-examination,  eliciting  testimony 
as  to  his  conduct  with  Horace  Crawford  and  the  witness 
Rolona  in  May  prior  to  the  indictment,  was  a  denial 
of  such  conduct;  and,  if  allowance  of  the  question  was 
error,  no  injury  is  shown. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
Affirmed. 

ON  MOTION  TO  DISMISS  THE  APPEAL. 

THOMAS,  J.— (5,  6)  Our  statute  fixes  a  limitation 
of  one  year  for  the  taking  of  appeals  from  judgments  of 
conviction  in  criminal  cases. — Code,  §  6247.  The  only 
condition  to  such  right  of  appeal,  as  prescribed  by  the 
statute,  is  that  some  error  be  apparent  on  the  face  of 
the  record,  or  that  some  question  of  law  be  reserved  by 
the  defendant  during  the  progress  of  the  trial  for  the 
consideration  of  the  reviewing  court,  which,  if  it  is  not 
such  as  appears  from  the  record  proper,  must  be  reserved 
and  presented  by  bill  of  exceptions. — Code,  §  6243 ;  Code, 
§  6264 ;  Oaim  v.  State,  146  Ala.  21,  41  South.  865 ;  Ex 
parte  Knight,  61  Ala.  482;  Ex  parte  Cameron,  81  Ala. 
88,  1  South.  20. 

The  appellate  court  has  no  power,  of  course,  by  rule 
or  otherwise,  to  either  shorten  the  period  of  limitations 
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fixed  by  the  statute  for  taking  appeals,  or  to  prescribe 
conditions  to  the  exercise  of  such  right,  either  new  or 
additional  or  substantially  diflferent  to  or  from  those 
prescribed  by  the  statute,  because  the  Legislature,  with- 
in its  prerogatives,  has  in  the  statutes  cited  spoken  fully 
as  to  these  matters,  and  its  voice  is  supreme.  But  it, 
the  Legislature,  while  it  has  declared  in  section  6244 
of  the  Code  that  any  person  convicted  of  a  criminal  of- 
fense in  the  circuit  court  may  appeal  from  the  judgment 
of  conviction  to  the  Supreme  Court,  has  nowhere  spoken 
as  to  the  form  and  manner  of  taking  such  appeal,*  ex- 
cept to  say  in  section  6249  and  6250  of  the  Code  that  : 
"When  any  question  of  law  is  reserved  [which  is  the 
statutory  condition  to  the  right  of  appeal,  as  before 
seen]  ♦  ♦  ♦  and  it  shall  be  made  known  to  the 
[trial]  court  that  the  defendant  desires  to  take  an  ap- 
peal to  the  Supreme  Court,  judgment  must  be  rendered 
against  the  defendant,  but  the  execution  thereof  must 
be  suspended  pending  the  appeal;''  and  the  defendant 
allowed  bail  where  the  conviction  is  for  a  misdemeanor 
(Code,  §  6250),  or  where  the  conviction  is  for  a  felony, 
if  the  sentence  is  for  a  term  not  exceeding  five  yeai-s 
(Acts  1911,  p.  113). 

How  shall  it  "be  made  known  to  the  (trial)  court 
that  the  defendant  desires  to  take  an  appeal  to  the  Su- 
preme Court?"  The  statute  is  silent,  and,  it  being  silent, 
it  was  entirely  competent  for  the  Supreme  Court,  which 
is  invested  with  power  to  that  end,  to  make  rules,  not 
inconsistent  with  the  statute,  prescribing  the  manner 
and  form  of  making  such  matter  known.  The  Supreme 
Court  has  so  done  in  rule  43 — ^the  rule  under  consider- 
ation— which  provides  in  effect  that  the  desire  to  take 
an  appeal  shall  be  made  known  by  filing  with  the  clerk 
of  the  trial  court  "a  truly    dated  written    statement. 
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signed  by  him  or  his  counsel  for  him,  to  the  effect  that 
he  appeals  from  the  judgment  against  him  in  the  case," 
etc.  The  object  and  purpose  of  this  rule,  requiring  ^^a 
truly  dated  written  statement"  and  changing  the  ap- 
proved practice  heretofore  existing,  whereunder  a  de- 
fendant made  known  his  desire  to  take  an  appeal  merely 
by  a  verbal  statement,  was  not,  in  our  opinion,  to  make 
a  written  statement  a  jurisdictional  matter  (as  the  opin- 
ion by  Judge  Brown^  in  discussing  the  motion  of  the 
Attorney  General  to  dismiss  the  appeal,  seems  to  assert) , 
and  thereby  to  foreclose  the  appellate  court  of  the  right 
and  jurisdiction  to  entertain  the  appeal  unless  a  writ- 
ten statement  was  filed  with  the  clerk  of  the  lower  court 
as  required  by  the  rule,  nor  was  the  purpose  of  the  rule 
to  shorten  the  time  for  taking  appeals,  nor  to  prescribe 
new  conditions  to  the  taking  of  an  appeal,  but  the  ob- 
ject and  purpose  of  the  rule  was  merely  to  prevent  de- 
lays in  the  prosecution  of  appeals  in  criminal  cases. 

Heretofore,  that  is,  under  the  old  practice,  long  estab- 
lished and  recognized,  a  defendant  who  had  been  con- 
victed, and  who  had  in  the  progress  of  the  trial  reserved 
question  of  law  for  the  consideration  of  the  appellate 
court,  and  who  desired  to  take  an  appeal,  did  so,  if  he 
wished  a  suspension  of  sentence  pending  the  appeal,  by 
verbally  making  his  desire  for  an  appeal  known  to  the 
trial  court  before  its  adjournment,  in  order  that  the 
court,  who  tried  the  case  and  who  knew  that  questions 
of  law  had  been  reserved  on  the  trial,  the  statutory  con- 
dition to  the  right  of  appeal,  might  enter  a  proper  order 
of  suspension  {White  v.  State,  134  Ala.  197,  32  South. 
320),  which  it  was  powerless  to  do  after  the  adjourn- 
ment of  the  court;  but  if  the  defendant  did  not  wish 
a  suspension  of  sentence  pending  the  appeal,  he  proceed- 
ed to  serve,  or  otherwise  comply  with,  the  sentence,  and 
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procured  his  appeal  by  making' known  his  request  for 
such  appeal,  not  to  the  court,  but  merely  to  the  clerk, 
either  verbally  or  in  writing,  at  some  time  within  the 
year  allowed  for  the  taking  of  an  appeal  in  the  case. 

In  the  former  case,  that  is,  where  the  defendant  has 
procured  a  suspension  of  sentence,  the  reviewing  court 
has  heretofore  regarded  the  taking  of  the  appeal  as  dat- 
ing from  the  date  of  the  order  of  suspension,  whether 
the  request  for  the  appeal,  upon  which  the  order  of  sus- 
pension was  predicated,  was  made  in  writing  or  only 
orally ;  but  in  the  latter  case,  that  is,  where  the  defend- 
ant has  not  procured  a  suspension  of  sentence,  but  has 
proceeded  to  serve  his  sentence,  the  reviewing  court  has 
heretofore  regarded  the  taking  of  his  appeal  as  dating 
from  the  time  of  his  request  to  the  clerk  for  an  appeal, 
which  time,  when  the  record  does  not  show  the  date  of 
such  request,  is  presumed  to  have  been  of  the  same  date 
as  the  certificate  of  appeal  sent  up  in  advance  of  the 
record  or  incorporated  in  it.  Section  6255  of  the  Code 
reads  as  follows :  "When  the  execution  of  the  judgment 
has  been  suspended  as  provided  in  this  article,  or  when 
appeal  is  taken  without  such  suspension,  it  is  the  duty 
of  the  clerk  of  the  court  in  which  the  case  was  tried  to 
make  out  a  full  and  accurate  transcript  of  the  record, 
attach  his  certificate  thereto,  and  transmit  it  to  the  clerk 
of  the  Supreme  Court  within  twenty  days  thereafter; 
but  when  time  is  allowed  for  signing  a  bill  of  exceptions, 
such  transcript  must  be  made  out  and  forwarded  with- 
in twenty  days  after  the  expiration  of  the  time  so  al- 
lowed." 

The  matter,  therefore,  which  gives  the  court  jurisdic- 
tion to  entertain  the  appeal  is,  in  the  opinion  of  the 
writer,  as  has  always  heretofore  been  held,  not  the  char- 
acter of  the  request  by  which  the  defendant  has  procured 
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the  forwarding  to  the  reviewing  court  of  the  transcript 
of  the  record,  but  is  such  duly  certified  transcript  itself, 
provided  it  shows  some  error  of  law  on  its  face  or  the 
reservation  on  the  trial  of  questions  of  law  for  the  con- 
sideration oil  the  reviewing  court. — Ex  parte  Knight, 
supra;  Ex  parte  Cameron,  supra;  Code,  §  §  6243,  6264 ; 
Oains  v.  State,  supra. 

The  appeal  is  an  accomplished  fact  when  such  tran- 
script, so  showing  such  reservations  of  such  questions, 
is  before  us  (authorities  supra),  and  it  does  not  behoove 
us  to  look  behind  the  certificate  of  appeal  contained  in 
the  transcript  to  see  whether  the  sending  up  of  such 
transcript  was  obtained  by  filing  a  written,  or  by  making 
a  verbal,  request  for  an  appeal. 

The  defendants  have  procured,  as  a  matter  of  fact,  so 
the  record  shows,  a  suspension  of  sentence  from  the 
court  below  and  a  duly  certified  transcript  of  the  record 
from  the  clerk,  which  has  been  filed  here,  neither  of 
which  they  were  entitled  to  procure  without  taking  an 
appeal ;  and,  in  the  face  of  these  facts,  and  in  the  face 
of  the  further  fact  that  the  certificate  of  the  clerk  to  the 
transcript,  among  other  things,  certifies  that  the  defend- 
ant has  taken  an  appeal,  and  in  the  face  of  the  further 
fact  that  the  record  (the  bill  of  exceptions  established) 
shows  the  reservation  of  questions  of  law  on  the  trial, 
then  for  us  to  sav  that  the  defendants  have  not  taken  an 
appeal,  merely  because  the  transcript  fails  to  show  that 
their  request  for  an  appeal  was  in  writing,  is  to  commit 
ourselves  to  a'  holding  which  will  retard  rather  than 
advance  the  purposes  of  rule  43,  which  reads :  "When 
a  defendant  has  been  adjudged  guilty  of  a  criminal  of- 
fense in  any  of  the  courts  of  this  state,  from  which  judg- 
ment an  appeal  lies  to  the  Supreme  Court  or  to  the 
Court  of  Appeals,  and  such  convict  desires  to  take  an 
appeal  under  the  statutes  of  this  state  to  the  appellate 
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court  to  which  an  appeal  may  be  by  him  taken  from  that 
judgment,  he,  or  his  counsel,  must  file  with  the  clerk  of 
the  trial  court  a  truly  dated  written  statement,  signed 
by  him  or  his  counsel  for  him,  to  the  effect  that  he  ap- 
peals from  the  judgment  against  him  in  the  case  of  the 
state  of  Alabama  against  him,  giving  the  style  of  the 
case  on  the  docket  and  its  docket  number  thereon.  With- 
in twenty  days  after  such  statement  is  filed  as  heretofore 
provided,  the  clerk  shall  make  out  a  certificate  of  appeal, 
in  the  form  now  employed  in  criminal  cases  and  also 
recite  therein  the  character  of  the  offense  of  which  de- 
fendant was  convicted  and  whether  or  not  the  sentence 
has  been  suspended  by  the  court;  and  immediately  for- 
ward the  same  by  mail  to  the  clerk  of  the  Supreme  Court, 
or  of  the  Court  of  Appeals,  of  the  state,  to  which  the 
appeal  is,  under  the  law,  returnable.  Upon  the  receipt 
of  such  certificate  the  clerk  of  the  Supreme  Court  or  of 
the  Court  of  Appeals,  as  the  case  may  be,  shall  docket 
the  appeal  in  the  proper  place  on  the  trial  docket." 

The  object  of  this  rule  was  to  supplement  the  require- 
ments of  section  6255  of  the  Code,  which  we  have  herein- 
before quoted,  with  the  view  to  the  enforcement  of  dili- 
gence in  the  prosecution  of  appeals,  by  requiring  the 
getting  before  the  reviewing  court  within  20  days  a 
certificate  of  appeal  in  all  criminal  cases.  Said  section 
<>255,  as  before  seen,  requires  of  the  clerk  the  sending 
lip,  not  of  a  certificate  of  appeal,  but  of  the  complete 
transcript  within  20  days  after  the  suspension  of  sen- 
tence, or,  where  the  sentence  was  not  suspended,  within 
20  days  from  the  taking  of  the  appeal  (if,  of  course, 
taken  within  the  year),  unless  the  bill  of  exceptions  had 
not  l>een  signed,  in  which  latter  event  the  clerk  was 
required  to  send  up  the  complete  transcript  within  20 
<lays  after  the  bill  was  signed  or,  if  such  bill  is  not 
signed,  within  20  days  from  the  expiration  of  the  time 
allowed  for  signing. 
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Another  statute  (Code,  §  3019)  allows  90  days  from 
the  judgment  of  conviction  within  which  to  present  to 
the  trial  judge  a  bill  of  exceptions  for  signature,  and  a 
further  90  days  from  such  presentation  within  which  to 
sign  such  bill,  making  a  total  of  six  months  after  con- 
viction before  it  can  ordinarily  be  said  that  the  time  for 
signing  the  bill  has  expired.  The  result  was  that  under 
the  requirements  of  section  6255  of  the  Code  no  tran- 
script reached  the  reviewing  court  in  most  cases  until 
six  months  after  conviction  (and  often  quite  longer), 
for  until  the  expiration  of  such  six  months,  the  time 
allowed  for  signing  a  bill,  the  clerk  did  not  know  whether 
there  would  be  a  bill  of  exceptions  or  not,  and  was 
required  by  said  section  6255  to  await  the  expiration  of 
such  time  before  sending  up  the  transcript,  unless  the 
bill  was  sooner  signed.  As  a  consequence,  until  the  pro- 
mulgation of  the  rule  here  requiring  the  sending  up  of  a 
certificate  of  appeal  within  20  days,  the  reviewing  court 
had  no  knowledge  whatever  during  this  long  period  of 
the  fact  that  an  appeal  had  been  taken  to  it,  and  hence 
had  before  it  nothing  upon  which  to  act  in  enforcing  a 
prompt  compliance  with  section  6255  as  to  getting  the 
transcript  before  the  court  for  final  disposition  of  the 
appeal.  Rule  43  was  designed  to  relieve  this  condition 
and  to  get  promptly  before  the  reviewing  court  such 
knowledge  of  the  appeal,  by  requiring  the  clerk  of  the 
lower  court  to  send  up  to  the  reviewing  court  in  every 
case  of  appeal  a  certificate  of  appeal  within  20  days  from 
the  taking  of  the  appeal,  whether  the  transcript  could  be 
sent  up  or  not  at  that  time,  so  that  this  court  could  take 
cognizance  of  the  appeal  before  the  transcript  reached  it, 
and  would  have  something  before  it— a  certificate  of 
appeal — upon  which  it  could  act  in  exacting  diligence 
of  the  appellant,  by  dismissing,  upon  the  certificate,  his 
appeal  for  want  of  prosecution  if  through  his  lack  of 
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diligence  or  from  his  fault  or  negligence  the  clerk  fails 
to  get  the  transcript  before  us  at  the  time  it  should, 
under  the  rules  and  statutes,  be  before  us  for  final  sub- 
mission, or  so  that,  if  it  appears  that  it  was  not  due  to 
appellant's  lack  of  diligence,  fault,  or  negligence  that 
the  transcript  is  not  before  us  as  required,  then  some- 
thing upon  which  to  act  in  forcing  the  clerk  to  speedily 
forward  the  transcript.  Until  the  transcript  reaches 
us,  we  have  no  means,  it  is  true,  of  telling  whether  or 
not  we  have  jurisdiction  to  entertain  the  appeal,  because 
the  transcript  alone  can  disclose  whether  or  not  ques- 
tions of  law  were  reserved  on  the  trial,  etc.,  the  condition 
to  our  jurisdiction,  but  even  before  the  transcript  ar- 
rives, we  have,  if  a  certificate  of  appeal  is  before  us,  suf- 
ficient jurisdiction  to  authorize  a  dismissal  of  the  appeal 
for  want  of  prosecution,  where  defendant  is  negligent 
in  getting  the  transcript  before  us,  and  thereby  to  fore- 
close him  from  bringing  a  new  appeal,  and  sufficient 
jurisdiction  to  authorize  the  issuance  of  a  writ  of  cer- 
tiorari to  the  clerk  to  send  up  the  transcript  and,  if  he 
fails,  then  sufficient  jurisdiction  to  authorize  contempt 
proceedings  against  him. — La^setcr  v,  Dea^,  9  Ala.  App. 
564,  63  South.  735. 

That  part  of  the  rule  requiring  the  filing  of  a  written 
request  with  the  clerk  for  an  appeal  had  for  its  object, 
not  the  making  of  the  writing  a  condition  precedent  to 
the  authority  of  the  lower  court  to  suspend  the  sentence 
or  a  condition  precedent  to  the  authority  of  the  clerk  to 
send  up  the  certificate  or  transcript,  since  the  request 
itself,  without  the  writing,  is  ample  to  support  their 
authority  to  this  end,  but  had  for  its  object  the  providing 
of  a  more  positive,  certain,  definite,  and  emphatic  way 
than  a  verbal  request  for  making  known  to  the  clerk  the 
defendant's  desire  for  an  appeal,  and  this  in  the  con- 
templation that  the  clerk  would  be  more  likely  to  act 
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promptly  on  a  written  request  and  get  the  certificate  of 
appeal  before  the  reviewing  court  within  20  days  from 
the  request,  as  further  required  by  the  rule  and  which 
is  its  main  purpose,  than  if  the  request  were  merely 
verbal.  On  account  of  the  rule,  the  lower  court  might 
well  have  declined  to  suspend  the  sentence,  and,  if  it 
had  done  so,  the  clerk  might  well  have  declined  to  send 
up  the  certificate  of  appeal  and  the  transcript,  in  the 
absence  of  the  filing  by  defendant  with  the  clerk  of  a 
written  request  for  an  appeal  as  required  by  the  rule, 
since,  though  the  filing  of  such  written  request  is  not,  as 
said,  a  condition  precedent  to  the  authority  of  the  lower 
court  and  of  the  clerk  to  act,  respectively,  in  the  particu- 
lars named,  yet  it  is  a  condition  precedent  to  the  defend- 
ant's right  to  force  them  to  act,  either  the  one  in  sus- 
pending the  sentence,  or  the  other  in  sending  up  the 
certificate  of  appeal  or  the  transcript. 

A  verbal  request  for  an  appeal  will,  in  our  opinion, 
since  the  rule,  support,  as  it  certainly  did  before  the 
rule,  their  authority  to  act,  and  while,  since  the  rule, 
they  may  refuse  to  act  unless  the  request  is  in  writing, 
yet  when  they  do  act,  and  the  lower  court  suspends  the 
sentence  and  the  clerk  sends  up  a  certificate  of  appeal 
and  the  transcript,  showing  the  reservation  of  questions 
of  law,  it  cannot  be  said,  we  think,  in  view  of  our  stat- 
utes and  the  uniform  holdings  of  this  and  of  the  Supreme 
Court,  that  we  have  no  jurisdiction  to  entertain  the 
appeal.  If  we  say,  as  is  contended  we  should  say  in  the 
opinion  of  Judge  Bbown,  that,  because  of  the  absence 
in  the  record  of  a  written  request  for  an  appeal,  the 
lower  court  had  no  authority  to  suspend  the  sentence, 
and  the  clerk  no  authority  to  send  up  a  certificate  of 
appeal  and  the  transcript,  and  that  this  court  has  no 
jurisdiction  to  entertain  the  appeal,  and.  if  we  dismiss, 
as  Judge  Beown  insists  we  should  do,  the  appeal  because 
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of  the  failure  of  the  record  to  show  such  written  request, 
then  we  would  hinder  rather  than  hasten  the  end  and 
aim  of  rule  43 — then  we  would  use  the  rule  to  delay 
rather  than  to  advance,  as  was  its  purpose,  the  final 
disposition  of  appeals  in  criminal  cases;  then  we  would 
allow  the  defendant  to  profit  by  his  own  derelictions — 
since,  when  we  say  we  will  regard  the  written  request 
alone  as  the  taking  of  an  appeal,  and  when,  in  conse- 
quence, we  dismiss  the  appeal  here  for  a  failure  of  de- 
fendant to  file  a  written  request  for  an  appeal,  there  is 
nothing  to  prevent  the  defendant  from  later  bringing  an 
appeal,  at  some  time  within  12  months  from  his  convic- 
tion {Porter  v.  State,  146  Ala.  36,  41  South.  421),  even 
on  the  last  day  of  the  12  months  (Code,  §  6247) ,  by  filing 
such  written  request  with  the  clerk,  and  then  and  there- 
by, forcing  this  court  to  consider,  some  time  hence,  an 
appeal  which  might  long  before  have  been  finally  dis- 
posed of,  by  affirmance  or  reversal,  in  the  event  we  had 
entertained  jurisdiction  of  it  when  it  was  first  before  us 
on  the  complete  record,  and  on  the  certificate  of  appeal 
contained  therein  sent  up  we  must  presume,  on  the 
request  of  defendant  for  an  appeal,  who  by  such  request 
had  procured,  not  only  the  sending  up  of  the  record  and 
the  certificate  of  appeal,  but  a  suspension  of  sentence 
from  the  lower  court,  which  he  has  no  right  to  enjoy 
without  taking  an  appeal,  but  which  he  will  enjoy  longer 
than  he  should  if  his  appeal  is  now  dismissed  and  the 
case  left  in  the  lower  court  for  the  defendant  to  file  his 
written  request  for  appeal  in  the  future,  at  any  time  he 
chooses,  within  12  months  from  his  conviction. 

In  the  case  of  Ex  parte  Williams,  182  Ala.  34,  62 
South.  63,  decided  before  the  promulgation  of  the  rule, 
and  wherein  our  Supreme  Court  was  reviewing,  on  cer- 
tiorari, the  opinion  of  this  court  in  Williams  v.  State, 
6  Ala.  App.  16,  60  South.  416,  dismissing  the  appeal,  it 
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is  said :  *'At  the  trial,  the  defendant  reserved  questions 
for  review,  thus  paving  the  way  to  appeal.  He  was  sen- 
tenced on  the  12th  day  of  October,  1911,  and  at  that  time 
sentence  was  suspended  pending  an  appeal.  This  vested 
jurisdiction  in  the  Court  of  Appeals  and  defendant  had 
no  duty  to  perform  in  reference  to  it  (Ex  parte  Knight^ 
61  Ala.  489),  except  to  prepare  his  bill  of  exceptions 
for  the  exemplification  of  those  adverse  rulings  not 
otherwise  appearing  of  record.  The  bill  in  this  case  was 
prepared  and  presented  within  the  time  allowed  by  the 
statute,  and  promptly  signed  by  the  presiding  judge,  but 
the  indorsement  of  the  clerk  shows  that  it  did  not  reach 
his  office  until  nine  months  had  elapsed.  Meantime 
cases  from  that  appellate  division  had  been  twice  called 
for  hearing  in  the  Court  of  Appeals  [and  during  that 
time  there  was  neither  a  certificate  of  appeal  before  that 
court  nor  the  transcript]. — ^YiUiams  v.  State^  6  Ala. 
App.  16,  60  South.  416.  The  appeal  was  dismissed  on 
motion  of  the  Attorney  General,  made  on  November  21^ 
1912,"  which  date  was  more  than  12  months  after  the 
appeal  was  taken  and  a  few  days  after  the  transcript 
and  certificate  of  appeal  was  for  the  first  time  filed  in 
the  Court  of  Appeals. — WiUi(if}is  v.  State,  6  Ala.  App. 
16,  60  South.  416.  This  court,  the  Court  of  Appeals^ 
held,  in  dismissing  the  appeal,  that  there  was  a  hiatus 
in  the  appeal  as  the  result  of  the  failure  to  file  the  certifi- 
cate of  appeal  or  the  transcript  earlier,  which  operated 
as  a  discontinuance  {WUJiains  v.  State,  6  Ala,  App.  16» 
60  South.  416),  but  the  Supreme  Court  on  certiorari 
{Ex  parte  Williams,  supra) j  in  the  case  from  which  we 
have  just  quoted,  impliedly  declined  to  commit  itself  to 
the  idea  of  a  hiatus  or  discontinuance  of  the  appeal,  but 
on  a  different  ground  sustained  this  court  in  its  act  in 
dismissing  the  appeal,  saying,  however,  in  effect  that, 
while  no  dereliction  of  the  clerk  in  sending  up  a  certift- 
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cate  of  the  appeal  or  the  transcript  in  a  criminal  case 
should  operate  to  the  prejudice  of  a  defendant,  or  cut  off 
his  right  to  have  his  case  reviewed,  unless  that  derelic- 
tion or  delay  was  brought  about  by  a  lack  of  diligence 
or  otherwise  by  defendant  or  his  counsel,  yet  that  it,  the 
Supreme  Court,  would  not  reverse  this  court  for  dismiss- 
ing the  appeal  since  it  would  be  presumed  that  this  court 
acted  in  doing  so  on  evidence  disclosing  good  and  suffi- 
cient reasons,  of  which  the  reviewing  court  was  not 
informed. 

In  the  case  of  Campbell  v.  State,  182  Ala.  18,  62  South. 
57,  also  decided  by  our  Supreme  Court  before  the  rule 
here,  it  appeared  that  the  defendant  was  convicted  on 
May  4,  1912,  and  then  prayed  an  appeal  and  secured  a 
suspension  of  sentence;  that  his  bill  of  exceptions  was 
duly  presented  to  the  trial  judge  and  signed  within  the 
time  allowed  by  law,  to  wit,  on  September  6,  1912 ;  that 
the  first  call  in  the  Supreme  Court  of  the  division  in 
which  defendant's  case  arose  was  on  May  27,  1912  (22 
days  after  his  conviction) ;  that  the  Supreme  Court  ad- 
journed for  the  term  by  operation  of  law  on  June  30, 
1912,  and  reconvened  in  November,  1912;  that  the  first 
case,  after  reconvening,  of  the  division  in  which  defend- 
ant's case  arose  was  commenced  on  January  13,  1913, 
when  by  noon  of  such  day  the  transcript  and  certificate 
of  appeal  was  for  the  first  time  filed.  The  Supremd 
Court,  in  answer  to  the  motion  of  the  Attorney  General 
to  dismiss  the  appeal,  said,  among  other  things:  "Under 
the  above  facts  there  has  been  no  discontinuance  of  de- 
fendant's case.  Rule  42  provides  that  *upon  satisfactory 
excuse  being  shown  for  the  delay,  the  court  may,  in  its 
discretion,  permit  the  transcript  to  be  filed  and  the 
cause  docketed  for  the  first  time,  after  tlie  adjournment 
of  the  term  to,  or  during  which  the  appeal  is  returnable, 
upon  such  terms  as  the  court  may  impose.'  " 
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They  further  say  that :  "While  the  right  of  appeal  is 
purely  a  creature  of  our  statutes,  the  Legislature  by 
adopting  the  above  provisions  of  our  Code  [which  are 
set  out  in  the  opinion]  clearly  indicates  the  legislative 
purpose  that  such  right  shall  not,  in  any  criminal  case, 
become  a  mockery,  but  that  the  right  shall  be  substan- 
tial, and  that  this  court  shall  see  to  it  that  a  defendant 
who  has  been  convicts  in  a  criminal  case,  and  who  has 
reserved  a  question  of  law  for  the  consideration  of  this 
court,  and  who  prays  an  appeal,  shall  be  accorded  the 
privilege  of  having  the  legal  questions  presented  by  his 
record  properly  passed  upon." 

In  the  case  of  National  Union  v.  Sherry ^  180  Ala.  629, 
61  South.  944,  a  civil  case,  which  too  was  decided  by  our 
Supreme  Court  before  the  rule  here,  it  appeared  that  the 
appeal  was  taken  June  3, 1912,  and  was  therefore  return- 
able within  20  days  (Code,  §  2870),  to-wit,  June  23, 
1912 ;  that  the  first  call  of  the  division  in  which  the  case 
originated  (the  Fourth  Division)  was  June  7, 1912;  that 
the  court  adjourned  for  the  term  by  operation  of  law 
on  June  30,  1912,  and  reconvened  in  November,  1912; 
that  no  certificate  of  appeal  or  transcript  was  filed  until 
December  10,  1913,  the  first  day  of  the  first  call,  after 
reconvening,  of  the  division  in  which  the  case  originated. 
In  disposing  of  a  motion  to  dismiss  the  appeal,  the  Su- 
preme Court  said :  "It  does  not  follow  that  the  appeal 
should  be  dismissed  on  account  of  this  apparent  delay 
in  filing  the  transcript  or  in  docketing  the  cause  or  cer- 
tificate of  appeal.  When  the  reason  for  the  rule  ceases, 
the  rule  itself  ceases.  It  could  have  been  of  no  possible 
benefit  or  detriment  to  either  party  to  have  filed  the  tran- 
script in  June,  1912,  on  the  day  fixed  by  the  statute. 
There  was  no  call  of  any  division  after  that  date,  during 
that  term  of  the  court,  at  which  the  case  could  have  been 
submitted ;  and  the  transcript  w^as  actually  filed  in  ample 

26—18 
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time  for  a  submission  at  the  earliest  call  at  which  it 
could  have  been  submitted,  and  the  case  was  in  fact  sub- 
mitted at  the  earliest  possible  time  after  the  appeal  was 
taken.  Statutes  and  rules  of  court  on  this  subject  are 
intended  to  facilitate  and  expedite  the  business  of  the 
courts,  and  not  to  cut  off  nor  fetter  the  right  of  appeal." 

Following  these  decisions,  rule  43,  w^hich  we  have 
under  CQusideration,  was  adopted  and  promulgated  by 
our  Supreme  Court  with  reference  to  criminal  cases,  and 
we  are  of  opinion  that  this  court  would  be  flying  in  the 
teeth  of  the  principles  announced  by  our  Supreme  Court 
in  the  cases  cited  if  we  construe  that  rule  as  intending  to 
make  a  written  request  for  an  appeal  a  condition  prece- 
dent to  the  authority  of  the  lower  court  to  suspend  the 
sentence,  and  a  condition  precedent  to  the  authority  of 
the  clerk  to  send  up  a  certificate  of  appeal  and  the  tran- 
script, and  a  condition  precedent  to  the  jurisdiction  of 
this  court  to  entertain  the  appeal. 

If  the  written  request  is  jurisdictional,  then  we  have 
no  right  to  entertain  an  appeal  in  any  case  where  the 
record  fails  to  show  such  request.  If  it  is  not  jurisdic- 
tional, then  it  is  discretionary  with  us  as  to  whether  we 
shall  enforce  the  rule,  and  we  should  not  exercise  that 
discretion  and  dismiss  the  appeal  for  a  failure  of  defend- 
ant to  file  such  written  request,  unless  it  appears  that 
his  failure  to  do  so  has  resulted  in  a  delay  in  getting  the 
certificate  of  appeal  and  transcript  before  us,  which  the 
rule  was  designed  to  prevent.  If  each  is  before  us  as 
early  as  it  would  have  been  if  the  rule  had  been- complied 
with,  or  before  us  soon  enough  to  meet  the  purposes  of 
promptness  which  inspired  the  making  of  the  rule,  then 
the  reason  of  the  rule  requiring  the  filing  of  a  written 
request  for  appeal  ceases,  and  in  such  case  it  is  our 
opinion  that  the  rule  itself  ought  to  and  does  cease. 
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.  In  the  inBtant  case,  the  record  shows  that  the  defend- 
ants were  convicted  on  December  7,  1914,  and  that  the 
judgment  entry  of  that  date;  among  other  things,  re- 
cites :  "Questions  of  law  having  been  reserved  upon  the 
trial  for  the  consideration  of  the  Supreme  Court,  and  the 
defendants  having  made  known  their  desire  to  prosecute 
an  appeal  from  the  verdict  and  judgment  of  conviction, 
it  is  considered  that  the  execution  of  the  judgment  and 
sentence  be  suspended  pending  the  appeal/' 

On  the  2d  day  of  April,  1915,  the  clerk  of  the  court 
made  out  a  complete  record,  incorporating  in  it,  not  only 
a  certificate  of  the  correctness  of  the  transcript,  but  a 
certificate  of  appeal,  certifying  thereby  that  (quoting) 
"defendant  has  announced  his  purpose  of  prosecuting  an 
appeal  to  the  Court  of  Appeals,"  which  record  and  cer- 
tificate was  filed  in  this  court  before  noon  of  Mondav, 
April  5,  1915,  which  day  was  "the  first  day  of  the  first 
week  during  which  the  case  was  subject  to  call  in  this 
court"  (rule  41,  Code,  p.  1517)  for  the  first  time  after 
the  taking  of  the  appeal.  On  Thursday,  April  8,  1915, 
the  day  for  calling  the  criminal  cases  in  the  division  in 
which  the  case  originated,  the  defendants'  motion  to 
establish  a  bill  of  exceptions  was  granted  by  establishing 
upon  the  agreement  of  counsel  the  bill  set  out  in  the 
transcript  as  the  bill  of  exceptions.  The  case  was  then 
submitted  on  the  merits  and  on  the  motion  of  the  At- 
torney General  to  dismiss  the  appeal  because  the  tran- 
script failed  to  show  a  written  request  for  the  appeal. 
If  the  written  request  had  been  filed  and  the  certificate 
of  appeal  had  been  sent  up  within  20  days  from  the  filing 
of  such  request,  as  required  by  rule  43,  it  would  not,  in 
the  least,  have  hastened  the  submission  or  disposition 
of  the  cause,  as  is  the  aim  of  the  rule,  because,  since  the 
conviction  of  defendant,  there  has  been  no  call  in  this 
court  of  the  division  in  which  the  case  originated,  un- 
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til  this  call,  when  the  case  was  ready  for  submission  and 
was  in  fact  submitted  on  its  merits,  with  a  bill  of  excep- 
tions established  and  in  the  record,  showing  the  reserva- 
tion of  questions  of  law  on  the  trial,  and  this  within  less 
than  six  months  after  defendants'  conviction. 

No  delay  whatever  having  been  occasioned  by  defend- 
ants' failure  to  observe  the  rule,  the  appeal  should  not 
be  dismissed  on  account  of  such  failure. — Ex  parte  Wil- 
liams, supra;  Campbell  v.  State ^  supra;  Nationai  Union 
i\  Sherry,  supra. 

If  it  is  dismiss^ed  because  of  such  failure,  and  on  the 
tlieory  of  Judge  Brown  that  a  written  request  was  de- 
signed by  the  rule  to  be  jurisdictional  rather  than,  as  we 
hold,  to  enforce  diligence,  then,  as  before  pointed  out, 
the  very  delay  which,  in  our  opinion,  the  rule  was  de- 
signed to  prevent  has  been  brought  about,  since,  upon 
the  dismissal,  the  defendants,  in  order  to  get  the  case 
Imck  here,  if  the  theory  of  Judge  Brown  is  to  obtain, 
have  only  to  file  a  written  request  with  the  clerk  {Porter 
V.  State,  146  Ala.  38,  41  South.  421)  at  some  time  within 
12  months  from  his  conviction,  and  we  will  be  com- 
pelled then,  6  months  or  perhaps  a  year  hence,  to  con- 
sider the  appeal  on  its  merits,  when  we  could  now,  at 
tlie  very  first  call  of  the  division  after  defendants'  con- 
viction, have  finally  disposed  of  such  appeal  on  its  merits 
and  have  ended  the  suspension  of  sentence,  either  by  an 
affirmance  or  by  a  reversal,  as  the  questions  reserved 
may  warrant,  of  the  judgment  of  conviction. 

In  addition  to  the  rule  and  in  addition  to  section  6255 
of  the  Code,  hereinbefore  quoted,  we  have  also  section 
2870  of  the  Code,  pertaining  to  the  subject  of  diligence 
in  the  prosecution  of  appeals,  and  which  provides  that: 
"Unless  otherwise  provided,  an  appeal  to  the  Supreme 
Court,  if  taken  in  vacation,  is  returnable  to  the  next 
ensuing  term,  but  if  taken  during  term  must  be  made 
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returnable  to  the  first  Monday  next  after  the  expiration 
of  twenty  days  from  the  appeal-" 

Prior  to  the  adoption  of  the  rule,  this  court  in  con- 
struing the  latter  section  (2870)  held  that  unless  the 
transcript,  or,  in  the  event  it  could  not  at  the  time  be 
made  up  on  account  of  the  bill  of  exceptions  not  being 
signed,  then  unless  a  certificate  of  appeal,  was  filed  in 
this  court  by  the  time  at  least  of  the  first  call  of  the 
division  in  which  the  case  originated,  provided  that  call 
was  had  20  days  or  more  after  the  appeal  was  taken, 
there  was  a  hiatus  in  the  appeal  which  would  afford 
cause  for  discontinuance. — SwaAn  v.  State,  7  Ala.  App. 
5,  60  South.  961 ;  Williams  v.  State,  6  Ala.  App.  16,  60 
South.  416.    . 

Our  Supreme  Court,  in  reviewing  on  certiorari  the 
last-mentioned  case,  to  which  decision  we  have  before 
alluded  {Ex  parte  Williams,  182  Ala.  34,  62  South.  63), 
impliedly  declined,  as  before  pointed  out,  to  commit 
themselves  to  the  doctrine  of  "hiatus  and  cause  for  dis- 
continuance," but  held,  as  we  have  before  stated,  that 
an  appeal  might  be  dismissed  for  negligence  on  the  part 
of  defendant  or  his  counsel  in  failing  to  do  those  things 
affecting  diligence  in  the  prosecution  of  the  appeal, 
which  the  law  requires.  Since  that  decision,  our  Su- 
preme Court  have  passed  and  promulgated  the  rule  un- 
der consideration,  which  expressly  applies  to  criminal 
cases;  and  under  this  rule  we  shall  hold,  until  further 
light  is  given  us  by  our  Supreme  Court  as  to  its  purpose 
and  object  in  making  the  rule,  that  when  either  the 
transcript  or  a  certificate  of  appeal  is  filed  at  or  before 
the  first  call  of  the  division  in  which  the  case  originated, 
although  more  than  20  days  have  elapsed  since  the  tak- 
ing of  the  appeal,  as  is  the  case  here,  the  rule  has  been 
substantially  complied  with,  even  though  the  defendant 
failed  to  file  the  written  request  with  the  clerk  as  re- 
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quired  by  the  rule,  but  that  where  no  transcript  or 
certificate  of  appeal  is  filed  until  after  the  first  call, 
provided  that  call  is  had  more  than  20  days  after  the 
appeal  was  taken,  the  rule  has  not  been  substantially 
complied  with,  and  that  if  it  appears  from  the  tran- 
script, when  subsequently  filed,  that  the  defendant  failed 
to  file  with  the  clerk  the  written  request  as  required  by 
the  rule,  it  will  be  presumed  by  this  court,  until  the 
contrarj^  is  shown,  that  the  clerk's  delay  in  getting 
before  us  the  certificate  of  appeal  or  transcript,  as  the 
case  may  be,  was  due  to  defendant's  negligence  and  lack 
of  diligence  in  failing  to  file  the  written  request  as 
required  by  the  rule,  and  the  api>eal  vnll  consequently 
be  dismissed  for  such  negligence. — Ex  parte  WilliamSy 
supra. 

The  statements  made  in  Upshaw  v.  State,  11  Ala.  App. 
310,  66  South.  821,  are  modified  to  conform  to  our  pres- 
ent holdings  as  herein  expressed. 

Pblham,  p.  J.,  concurring. 


Brand  v.  The  State. 

Seduction. 

(Decided  May  11,  1915.     Rehearing  denied  .Tune  15,  1915. 

69  South.  379.) 

1.  Witnf'fifieit :  Compelling  Attendance:  Accused. — Under  section  6, 
Constitution  1901,  a  defendant  is  entitled  only  to  the  ordinary  process 
l)y  subpoena,  to  require  the  attendance  of  his  witnesses,  and  not  to 
the  extraordinary  process  of  attachment. 

2.  Trial;  Continuance;  Discretion.— ^It  is  within  the  sound  discre- 
tion of  the  trial  court  to  grant  or  refuse  a  continuance,  and  not 
reviewable,  unless  gross  abuse  is  shown. 

3.  Jury;  Trial  hy;  Right  of  Accused. — Where  defendant  was  tried 
by  a  Jury  selected  in  accordance  with  the  direction  of  the  statute — 
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Acts  1909,  p.  314 — ^he  cannot  complain  that  the  selection  was  arbi- 
trary, or  contrary  to  section  6,  Ck)nstitution  1901. 

4.  Seduction;  Evidence. — Where  the  prosecutrix  testified  that  the 
defendant  made  two  previous  attempts  before  he  accomplished  his 
purpose,  the  question  as  to  when  the  seduction  occurred  became  one 
for  the  determination  of  the  Jury. 

5.  Same. — In  a  prosecution  for  seduction  it  is  competent  to  show 
all  that  occurred  at  the  meeting  where  the  defendant  first  had  inter- 
course with  the  prosecutrix. 

6.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
has  been  improperly  admitted,  the  error  is  cured  by  the  action  of  the 
court  in  later  excluding  such  evidence,  and  directing  the  Jury  not  to 
consider  it. 

7.  Same;  Right  to  Complain. — Where,  in  response  to  a  motion  to 
that  effect,  evidence  was  excluded,  and  the  Jury  directed  not  to  con- 
sider such  evidence,  but  the  defendant  afterwards  introduces  evi- 
dence to  rebut  such  excluded  evidence,  he  cannot  then  complain  of 
the  improper  evidence  formerly  Introduced. 

8.  Charge  of  Court;  Covered  hy  Those  Given. — ^The  courts  will  not 
be  put  in  error  for  refusing  charges  which  are  substantially  covered 
by  written  charges  given. 

9.  Same;  Undue  Prominence  to  Facts. — Charges  which  give  undue 
prominence  to  particular  facts,  or  unduly  stress  or  call  attention  to 
particular  evidence,  or  parts  of  the  evidence,  are  properly  refused. 

10.  Seduction:  Elements. — If  by  arts  or  blandishments,  defendant 
induced  the  prosecutrix  to  surrender  her  virtue,  he  is  guilty  of  seduc- 
tion, although  he  only  praised  her  beauty,  etc. 

11.  Same. — If  by  temptation  or  flattery  defendant  induced  the  prose- 
cutrix to  surrender  her  virtue,  she  being  a  chaste  woman,  the  offense 
was  seduction,  although  her  mind  was  not  overcome. 

12.  Same. — In  a  seduction  prosecution  the  question  to  be  determined 
is:  was  the  woman  chaste,  and  did  she,  as  the  results  of  the  arts, 
etc.,  of  the  defendant,  consent  to  sexual  intercourse. 

13.  Charge  of  Court;  Provifwe  of  Jury. — Charges  asserting  that  the 
mere  fact  that  defendant  had  sexual  intercourse  with  the  prosecu- 
trix does  not  warrant  a  conviction  of  seduction,  were  properly 
refused,  as  invasive  of  the  province  of  the  Jury. 

14.  Same;  Argumentative. — Such  charges  may  also  be  refused  as 
argumentative. 

15.  Same;  Inintclligihle. — A  charge  asserting,  "the  court  charges 
the  Jury  that  inducing  a  woman  who  was  previously  chaste  and 
unmarried  does  not  of  itself  constitute  seduction,"  is  unintelligible. 

16.  Trial;  Continuance ;  Discretion. — Where  defendant  had  attach- 
ment for  his  witnesses,  and  thereafterwards  they  gave  bail  for  their 
appearance,  but  did  not  appear  at  the  trial,  defendant  could  not 
complain  that  the  witnesses  were  admitted  to  bail,  notwithstanding 
the  court  refused  to  hear  his  proper  showing  for  a  continuance  on  the 
ground  of  the  absence  of  such  witnesses,  the  state  refusing  to  admit 
the  showing ;  but  this  latter  action  was  a  denial  of  the  right  of  the 
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defendant  to  be  heard  by  himself  and  his  counsel  guaranteed  by 
section  6,  Constitution  1901. 

17.  Same;  Shotdng. — The  denial  of  the  continuance  on  account  of 
absent  witnesses  cannot  be  reviewed  without  a  showing  as  to  what 
they  would  testify. 

Appeal  from  Marshall  Circuit  Court 

Heard  before  Hon.  W.  W.  Haealson. 

Dutch  Brand  was  convicted  of  seduction,  and  he  ap- 
peals.   Reversed  and  remanded  on  rehearing. 

The  following  charges  were  refused  to  the  defendant : 
"(3)  Although  you  may  be  satisfied  beyond  a  reasonable 
doubt  that  defendant  had  sexual  intercourse  witji  the 
prosecutrix,  and  that  no  one  had  ever  had  sexual  inter- 
course with  her,  and  that  defendant  had  told  her  she  was 
good-looking  and  pretty,  yet  this  is  not  enough  to  war- 
rant a  conviction." 

"(6)  The  jury  must  find  beyond  all  reasonable  doubt 
that  the  flatteries,  temptations,  or  other  deceptions  that 
are  alleged  to  have  been  used  were  such  as  would  over- 
come tlie  mind  of  a  cliaste  woman,  and  that  thev  did  in 
fact  overcome  her  mind,  and  that  they  were  the  sole 
cause  of  her  yielding. 

"(7)  You  must  be  convinced  beyond  all  reasonable 
doubt  that  the  temptations,  flatteries  and  deceptions  of 
tlie  defendant  were  such  that  would  cause  a  chaste 
Avoman  to  surrender  her  chastity,  and  not  such  as  would, 
under  any  other  circumstances,  cause  a  woman  to  have 
sexual  intercourse. 

"(8)  Although  you  may  be  satisfied  beyond  all  rea- 
sonable doubt  that  defendant  had  sexual  intercourse  with 
the  prosecutrix,  this  is  not  enough  to  authorize  a  convic- 
tion.'' 

(9)   Same  as  3. 

"(5)  The  court  charges  the  jury  that  inducing  a 
woman  who  was  previously  chaste  and  unmarried  does 
not  of  itself  constitute  seduction." 


13.1  OP  ALABAMA.  393 

[Brand  v.  The  State.] 

John  A.  Lusk  &  Son^  for  appellant 

W.  L.  Maetin^  Attorney  General,  and  W.  H.  Mitch- 
Ea^L^  Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1,  2)  Section  6  of  the  Constitution  of 
1901  does  not  guarantee  to  the  accused  the  personal  at- 
tendance of  his  witnesses,  but  a  right  to  "have  compul- 
sory process  for  obtaining  witnesses  in  his  favor,"  and 
this  has  been  construed  to  embrace  only  the  ordinary 
process  of  subpoena,  and  not  the  extraordinary  compul- 
sory process  by  attachment  in  case  subpoena  duly  served 
is  not  obeyed. — Sanderkon  v.  State,  168  Ala.  109,  53 
South.  109 ;  Childress  v.  State,  86  Ala.  77,  5  South.  775. 

In  this  case  it  was  shown  that  the  defendant  obtained 
the  ordinary  process  of  subpoena  for  his  witnesses,  which 
was  served  before  the  previous  term  of  the  court,  and 
that  at  the  term  to  which  such  subpoenas  were  return- 
able the  witnesses  did  not  appear.  The  accused  was  put 
on  a  showing,  and,  the  prosecuting  attorney  refusing  to 
admit  the  showing,  the  accused  was  granted  a  continu- 
ance, and  attachments  w^ere  issued  for  his  witnesses,  all 
of  which  were  served  by  the  sheriff,  and  the  witnesses 
required  to  give  bail  for  their  appearance  at  the  term  at 
which  the  accused  was  tried  and  convicted.  It  is  further 
shown  that  the  absent  witnesses  at  the  time  of  the  trial 
were  within  the  jurisdiction  of  the  court,  that  their 
release  on  bail  was  without  the  consent  of  the  accused, 
and  that  the  witnesses  were  absent  without  his  procure- 
ment or  consent.  And  the  court  refused  to  again  put  the 
state  on  a  showing  as  to  what  these  absent  witnesses 
would  swear. 

It  is  well  settled  that  the  granting  or  refusing  of  a 
continuance  is  a  matter  within  the  discretion  of  the 
trial  court,  and  will  not  be  reviewed  unless  gross  abuse 
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of  the  discretioD  is  shown,  resulting  in  prejudice  and 
injury  to  the  accused. — Walker  v.  State,  117  Ala.  85,  23 
South.  670;  Huskey  v.  State,  129  Ala.  94,  29  S^uth.  838; 
^'tevens  v.  State,  138  Ala.  71,  35  South.  122 ;  Rodgers  v. 
mate,  144  Ala,  32,  40  South.  572 ;  Kelly  v.  State,  160 
Ala.  48,  49  South.  535;  Redmond  v.  State,  4  Ala.  App. 
190,  59  South.  181 ;  White  v.  State,  86  Ala.  69,  5  South. 
674. 

The  court  has  no  discretion  in  denying  to  the  accused 
a  constitutional  right.  The  Constitution  and  the  law 
are  the  source  of  the  court's  authority,  and  if  it  is  made 
to  appear  that  the  accused  hasL  been  denied  a  constitu- 
tional right,  then  the  question  of  discretion  is  not  to  be 
considered.  From  the  facts  stated  above,  it  is  clear 
that  the  accused  had  the  full  benefit  of  the  provision  of 
the  Constitution.  He  was  granted  the  extraordinary 
compulsory  process,  as  well  as  the  ordinary  process,  for 
securing  the  attendance  of  his  witnesses. — Sanderson  v 
State,  supra;  Childress  i\  State,  supra.  The  Constitu- 
tion does  not  authorize  the  court  to  use  its  extraordinary 
process  to  arrest  and  incarcerate  a  witness  without  bail 
for  the  benefit  of  tlie  accused,  but  it  prohibits  such  a 
course. — Const.  1901,  §  16.  And  this  is  true  whether  the 
accused  consented  to  the  release  of  the  witnesses  on  bail 
or  not. 

The  (j[uestion,  therefore,  is :  Does  the  record  show  a 
gross  abuse  of  discretion?  The  jurisdiction  of  the  trial 
court  in  matters  of  enforcing  the  attendance  of  wit- 
ne.sses  is  co-extensive  with  the  territory  of  the  state,  and 
while  it  is  sho^ni  that  the  witnesses  were  within  the 
jurisdiction  of  the  court,  their  location  is  not  shown ;  nor 
is  it  shown  that  their  personal  attendance  could  have 
been  compelled  by  the  extraordinary  process  of  attach- 
ment within  a  reasonable  time,  and  without  undue  delay 
of  the  business  of  the  court.     It  is  not  shown  what,  if 
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any,  effort  the  acdused  has  made  to  obtain  the  testimony 
of  his  M'itnesses,  otherwise  than  by  the  process  of  the 
court.  While  the  record  shows  that  a  showing  was 
made  at  the  former  term  of  the  court  as  to  what  facts 
these  witnesses  would  testify  to,  and  that  the  prosecut- 
ing attorney  refused  to  admit  the  showing,  and  the  de- 
fendant thereby  obtained  a  continuance  of  his  case,  the 
record  does  uot  show  that  he  made  such  showing  at  the 
trial  term ;  nor  does  it  show  what  facts  the  accused  ex- 
pected to  prove  by  these  witnesses,  or  that  if  they  were 
present  their  testimony  would  be  material.  In  view  of 
these  facts,  we  are  not  able  to  say  that  the  trial  court 
was  guilty  of  a  gross  abuse  of  discretion  in  denying  to 
the  accused  a  continuance  or  further  delay  on  account 
of  the  absence  of  these  witnesses,  or  of  further  process 
to  compel  their  attendance,  or  in  refusing  to  put  the 
state  on  another  showing. 

(3)  Section  6  of  the  Constitution,  providing  that  the 
accused  in  all  prosecutions  by  indictment  is  entitled  to 
"a  speedy  public  trial  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  was  committed,"  is  a 
guaranty  against  the  arbitrary  selection  of  a  jury  by  the 
officers  of  the  court. — Finnett  v.  State,  12  Ala,  App. 
237,  67  South.  768 ;  People  v.  Hall,  48  Mich.  482,  12  N. 
W.  665,  42  Am.  Rep.  477.  But  when  the  jury  is  drawn 
and  selected  in  strict  accordance  with  a  valid  statute 
previously  enacted,  the  selection  cannot  be  said  to  be 
arbitrary  and  a  violation  of  the  Constitution,  and,  the 
trial  court  having  followed  the  statute  in  the  drawing  of 
the  jury,  the  appellant  has  no  ground  for  complaint. — 
Acts  1909,  p.  314,  §  20 ;  Mathes  t\  State,  3  Ala.  App.  7, 
57  South.  390. 

(4-6)  The  testimony  of  the  prosecutrix  tends  to  show 
that  on  the  two  first  occasions  the  efforts  of  accused  to 
have  sexual  intercourse  with  her  were  against  her  will 
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and  were  unsuccessful,  and  that  the  first  time  he  suc- 
ceeded in  his  efforts  was  on  the  third  occasion,  when  she 
met  him  in  the  pasture.  Under  this  evidence,  it  was  a 
question  for  the  jury  when,  if  ever,  the  offense  of  seduc- 
tion was  complete. — Watts  v.  State,  8  Ala.  App.  268,  63 
South.  18.  The  court  ruled  correctly  in  the  admission  of 
the  evidence  embracing  what  occurred  in  the  pasture. 
And  in  view  of  the  fact  that  her  evidence  is  not  positive 
to  the  point  that  even  the  third  effort  was  by  her  consent 
and  resulted  in  copulation,  the  court  might  have  been 
justified  in  allowing  the  evidence  of  subsequent  transac- 
tions between  the  accused  and  prosecutrix  to  go  to  the 
jury.  However  this  may  be  all  that  occurred  after  the 
third  meeting  between  the  parties  was  excluded,  and 
the  instructions  and  admonitions  of  the  court  to  the 
jury  were  sufficient  to  cure  the  injurious  effects,  if  any, 
of  its  admission. — Hicks  v.  State,  11  Ala.  App.  290,  66 
South.  873. 

(7)  After  the  court  excluded  all  the  evidence  of  the 
prosecutrix  as  to  her  conduct  with  the  accused  after  the 
third  attempt  at  sexual  intercourse  with  him,  including 
the  evidence  tending  to  show  that  she  became  diseased 
as  a  result  of  her  association  with  accused,  he  offered 
evidence  tending  to  show  that  one  Shumate  was  respon- 
sible for  prosecutrix's  diseased  condition,  and  solicited 
defendant's  aid  in  conveying  medicine  to  her,  and  cannot 
noAV  complain  that  the  jury  may  have  been  influenced 
by  the  evidence  prenously  offered  by  the  state  of  the 
same  character. 

(3)  Refused  charges  1,  2,  and  4  are  covered  by  given 
charges  C,  D,  and  Q. 

(9,  10)  Charge  3  singles  out  and  gives  undue  promi- 
nence to  certain  facts,  and  was  calculated  to  mislead  the 
jury  to  the  conclusion  that  if  the  facts  hypothesized  did 
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nx)t  show  defendant's  guilt,  they  would  not  be  justified 
in  finding  a  verdict  of  guilty. 

(11)  This  charge  also  invades  the  province  of  the 
jury  in  assuming  that  the  acts  of  flattery  hypothesized 
did  not  induce  the  prosecutrix  to  surrender  her  virtue. 
"There  can  be  no  case  falling  within  the  words  of  the 
statute,  taken  in  their  largest  meaning;  no  seduction  by 
any  temptation,  deception,  art,  flattery,  or  by  any  prom- 
ise of  marriage,  which  is  not  within  the  spirit  and  intent, 
and  within  the  mischief  against  which  the  statute  is 
directed." — Wilson  v.  State,  73  Ala.  532.  If,  therefore, 
the  accused  by  his  conduct  aroused  the  sexual  passions 
of  the  prosecutrix  by  art  of  flattery  and  thus  tempted 
her  to  surrender  her  virtue,  he  would  be  guilty  of  seduc- 
tion, and  from  the  facts  hypothesized  the  jury  had  the 
right  to  so  find.— ffa/Z  v.  State,  134  Ala.  90,  32  South. 
750. 

( 12 )  Charge  6  was  properly  refused.  It  is  not  neces- 
sary that  the  temptation,  flattery,  or  arts  used  should 
overcome  the  mind  of  the  woman.  "It  is  sufficient  if 
the  intercourse  was  the  result  of  the  arts  practiced.'- — 
Hall  i\  State,  supra. 

(13)  Charge  7  was  well  refused.  The  question  is  not, 
were  the  means  used  sufficient  to  cause  a  chaste  woman 
to  surrender  her  chastity?  but,  was  the  woman  chaste, 
and  did  she,  as  a  result  of  the  arts  practiced  by  the  ac- 
cused, consent  to  sexual  intercourse? — Hall  v.  State, 
supra. 

(14,  15)  Charges  8  and  9,  refused  to  the  defendant, 
invade  the  province  of  the  jury,  and  are  argumentative. 

(16)  Charge  5  is  incomplete  and  unintelligible,  and 
was  well  refused. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 

Affirmed. 
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(17,  18)  On  re-examiDation  of  the  case,  and  in  view 
of  the  showing  in  the  record  that  "the  defendant  moved 
the  court  to  permit  him  to  make  a  showing  of  what  he 
expected  to  prove  by  said  (absent)  witnesses,  and  this 
the  court  refused  and  denied,  and  to  this  ruling  and 
action  of  the  court  the  defendant  then  and  there  duly 
excepted,"  we  are  of  the  opinion  that  the  judgment  must 
be  reversed.  The  defendant  was  entitled  to  make  this 
showing  to  the  trial  court,  and  to  be  heard  to  that  ex- 
tent, at  least,  as  a  predicate  to  exercising  his  right  to 
review  the  action  of  the  court  in  refusing  to  grant  a 
continuance.  This  is  a  right  "to  be  heard  by  himself 
and  counsel,"  guaranteed  by  the  Constitution. — Const. 
1901,  §  6 ;  Sellers  v.  State,  7  Ala.  App.  78,  61  South.  485 ; 
Chandler  v\  State,  12  Ala.  App.  287,  68  South.  536.  Such 
a  showing  to  the  trial  court,  either  verbally  or  in  writing, 
was  necessary  in  order  to  get  into  the  record  the  facts 
necessary  to  his  right  of  review.  As  was  correctly  held 
in  the  original  opinion,  without  such  showing  in  the 
record  we  cannot  review  the  question  of  the  abuse  of 
discretion. 

The  application  for  rehearing  is  therefore  granted, 
and  the  judgment  of  the  trial  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Smith  V.  The  State. 

Sedtictioiv. 

(Decided  June  15,  1915.    Rehearing  denied  June  30,  1915. 

69  South.  402  ) 

1.  Indictment  and  Information ;  Quashing;  Evitlencc  Before  Grand 
Jury. — Unless  substantially  all  the  evidence  introduced  before  the 
grand  Jury  Is  shown,  an  Indictment  will  not  be  quashed  for  Insuffi- 
ciency of  the  evidence  before  that  body. 

2.  Same, — Notwithstanding  the  provisions  of  section  7776,  Code 
1907,  an  indictment  for  seduction  will  not  be  quashed  on  the  ground 
that  there  was  no  corroborating  evidence  before  the  grand  jury,, 
where  persons  other  than  the  prosecutrix  appeared  before  that  body, 
and  it  w^as  not  shown  as  to  what  they  testified. 

3.  Seduction;  Elements. — ^Under  section  7776,  Code  1907,  seduction 
is  the  act  of  persuading  or  inducing  an  unmarried  woman,  who  Is 
chaste,  to  depart  from  the  path  of  virtue,  either  by  deception,  which 
is  the  act  of  deceiving,  intentional  misleading  by  falsehood  spolten  or 
acted;  temptation,  which  consists  of  an  evil  enticement;  flattery,, 
which  is  an  effort  to  induce  another,  by  the  use  of  false  or  excessive 
praise,  Insincere  complimentary  language  or  conduct;  art,  which  is 
the  skillful  and  systematic  arrangement  of  means  for  the  attainment 
of  a  desired  end ;  or  promise  of  marriage. 

4.  Same;  Evit^ence;  Sufficiency. — Under  the  evidence  in  this  case 
It  was  a  question  for  the  Jury  to  determine  whether  the  temptation, 
art,  or  flattery  of  the  defendant  was  sufficient  to  constitute  the 
crime  charged. 

5.  Same;  Corroboration. — It  is  enough  if  the  corroborating  evi- 
dence satisfies  the  jury  that  the  prosecutrix  is  worthy  of  belief,  andt 
it  is  not  necessary  that  the  prosecutrix  be  corroborated  as  to  every 
material  element  of  the  offense. 

6.  Same;  Presumptions. — In  a  prosecution  for  seduction  there  is  a 
presumption  that  the  prosecutrix  is  chaste,  which  presumption  con- 
tinues until  there  is  evidence  to  the  contrary. 

7.  Same;  Chastity  of  Female;  Evidence. — Evidence  to  Impeach  the 
chastity  of  the  prosecutrix  in  seduction  must  be  as  to  acts  of  unchas- 
tity  before  the  alleged  seduction. 

8.  Same;  Hearsay. — Evidence  as  to  what  a  third  person  told  a  wit- 
ness about  having  intercourse  with  the  prosecutrix  is  inadmissible  in 
a  seduction  prosecution. 

9.  Same. — In  the  absence  of  evidence  to  show  that  her  conduct  was 
improper,  the  fact  that  the  prosecutrix  was  seen  strolling  in  the 
paries  with  the  boys  is  not  admissible,  on  the  question  of  her  chastity. 

10.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  de- 
fendant answered  the  question  in  the  negative,  any  error  in  over- 
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ruling  his  objection  to  the  question,  which  if  answered  in  the  affirma- 
tive, would  have  raised  an  undesirable  inference,  is  rendered  harm- 
less. 

11.  Seduction;  Prosecutrix;  Character  Evidence. — Where  the  de- 
fense raises  the  issue  of  the  chastity  of  the  prosecutrix,  the  state  may 
Introduce  evidence  of  her  general  good  character  in  that  respect. 

12.  Same;  Knowledge. — Where  witnesses  knew  that  the  character  of 
the  prosecutrix  for  chastity  was  good  because  they  had  lived  in  the 
same  community  with  her  and  had  known  her  all  her  life,  and  had 
never  heard  the  slightest  reproach  against  her,  such  witnesses  are 
competent  to  testify  to  her  good  character  In  that  regard. 

13.  Same;  Instructions. — Charges  asserting  that  If  the  prosecutrix 
testified  ns  she  did  as  to  her  Intercourse  with  the  defendant  because 
of  her  subsequent  pregnancy,  and  not  because  of  the  arts,  etc.,  of 
defendant,   they  must  acquit,   are  properly   refused   as  arguments. 

14.  Same. — Instructions  omitting  the  elements  of  seduction  as  de- 
fined by  section  7776,  Code  1907,  are  properly  refused. 

15.  Same;  Elements. — Where  the  accused  gave  the  prosecutrix  whis- 
ky, thus  arousing  her  passions,  and  then  fondled  her  until  he  was 
able  to  seduce  her,  he  was  guilty  of  the  crime  of  seduction,  notwith- 
standing the  prosecutrix  loved  whisky. 

16.  Charge  of  Court;  Inapplicable  to  Eridenc^. — ^Instructions  not 
predicated  on  hypotheses  raised  by  the  evidence;  or  predicated  upon 
hypotheses  not  raised  by  the  evidence,  are  abstract  and  properly 
refused. 

17.  Same;  Covered  hy.  Those  Given. — Instructions  substantially  cov- 
ered by  written  Instructions  given  are  refused  without  error. 

18.  Seduction;  Instructions. — A  charge  falling  to  define  the  term 
seduction,  and  leaving  it  to  the  jury  to  determine  whether  the  facts 
constituted  a  seduction,  was  refused  without  error. 

19.  Same. — ^A  charge  asserting  that  If  the  Jury  believe  beyond  a 
reaponable  doubt  that  prosecutrix  had  had  Intercourse  with  other 
men  prior  to  the  date  of  the  seduction  charged,  defendant  should  be 
ac(iultted,  although  he  had  Intercourse  with  her,  is  argumentative  and 
properly  refused. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  James  A.  Bilbro. 

Wade  Smith  was  convicted  of  seduction,  and  he  ap- 
peals.  Affirmed. 

(This  case  was  reviewed  by  the  Supreme  Court  on  cer- 
tiorari, and  the  writ  denied.  See  193  Ala.  680,  69  South. 
1020.) 

The  following  are  the  charges  referre<l  to  in  the  opin- 
ion, refused  to  the  defendant:  (2)  If  the  jury  find  from 
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all  the  evidence  in  the  case  that  Rena  Smith  testified 
as  she  did  to  the  intercourse  in  the  room  of  Wade  Smith 
because  of  her  subsequent  pregnancy,  and  not  because 
of  the  arts,  flattery,  or  persuasion  of  Wade  Smith,  then 
they  cannot  convict. 

(3)  If,  after  considering  all  the  testimony,  you  find 
that  Wade  Smith  did  not  in  the  manner  and  at  the  time 
testified  to  by  Bena  Smith,  seduce  her  by  means  of  art, 
flattery,  deception,  or  persuasion,  then  you  cannot  con- 
vict. 

(4)  If  Rena  Smith  voluntarily  had  intercourse  with 
the  defendant  after  she  had  taken  the  whisky  given  her 
by  the  defendant,  and  she  had  such  intercourse  because 
she  had  taken  the  whisky,  and  not  because  of  any  arts, 
flattery,  or  deception  on  the  part  of  defendant,  then  you 
cannot  convict. 

(5)  It  makes  no  difference  whether  the  defendant  gave 
her  whisky  or  not,  if  you  find  from  the  evidence  that 
the  arts,  flattery,  or  persuasion  of  Wade  Smith  was  not 
the  cause  of  her  consent  to  have  intercourse  with  the  de- 
fendant. 

(6)  If  you  find  from  the  evidence  in  this  case  that 
Bena  Smith  is  accustomed  to  drinking  whisky,  and  that 
she  had  the  intercourse  testified  to  by  her  because  of 
the  whisky,  which  she  voluntarily  drank,  and  not  be- 
cause of  any  arts,  flattery,  or  persuasion  on  the  part  of 
the  defendant,  then  you  cannot  convict. 

(7) If  Bena  Smith  was  induced  by  her  own  sexual  pas- 
sions and  by  her  own  love  for  whisky  to  have  sexual  in- 
tercourse with  the  defendant,  then  you  cannot  convict. 

(8)  You. may  consider  the  age  of  Bena  Smith  and  the 
strength  of  her  mind,  and  the  fact  that  she  knew  Wade 
Smith  was  a  married  man,  in  considering  the  fact  of  his 
having  induced  her  by  arts,  flattery,  or  persuasion  or  de- 
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ception  to  have  intercourse  with  him;  and  if  you  And 
from  all  the  evidence  that  she  had  the  intercourse  tes- 
tified to  voluntarily,  and  not  because  of  arts,  flattery, 
persuasion,  or  deception  of  the  defendant,  then  you 
should  acquit  him. 

(9)  If  Rena  Smith  was  unconscious  at  the  time  of 
the  alleged  seduction,  then  you  cannot  convict  the  de- 
fendant. 

(10)  Even  though  the  jury  find  that  defendant  was 
the  father  of  the  child  of  Rena  Smith,  and  that  he  had 
intercourse  with  her  the  night  alleged  by  her  in  the  home 
of  Wade  Smith,  and  if  they  find  from  all  the  evidence 
in  the  case,  after  considering  it,  that  Rena  Smith  was 
not  at  the  time  seduced  by  defendant,  they  should  acquit. 

( 13 )  Same  as  9. 

(15)  If  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Rena  Smith  had  sexual  intercourse 
with  other  men  prior  to  the  third  week  in  January,  1914, 
then  you  must  find  the  defendant  not  guilty,  although 
you  may  believe  the  defendant  had  sexual  intercourse 
with  her  at  the  time  alleged. 

RoPEB  &  Stephens,  and  J.  M.  Miller^  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — (1,  2)  The  charge  was  seduction,  and 
the  defendant  before  entering  upon  the  trial  made  a  mo- 
tion to  quash  the  indictment  on  the  alleged  ground  that 
it  was  found  by  the  grand  jury  upon  the  uncorroborated 
evidence  of  the  female  alleged  to  have  been  seduced. — 
Code,  §  7776;  Hart  v.  Allen,  117  Ala.  183,  23  South.  43; 
Allen  V.  State,  162  Ala.  74,  50  South.  279,  19  Ann.  Cas. 
867;  Holland  v.  State,  11  Ala,  App.  134,  66  South.  126. 
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The  state  joined  issue  upon  the  motion,  and  it  was  in- 
cumbent upon  defendant  to  prove  its  allegations,  since, 
presumptively,  the  indictment,  which  had  been  duly  re- 
turned by  the  grand  jury,  properly  indorsed  as  a  true 
bill  and  signed  by  the  foreman,  was  r^ularly  found  on 
legal  and  sufficient  evidence. — 22  Cyc.  206;  Holland  v. 
State,  Supra. 

The  evidence  offered  by  defendant  in  support  of  his 
motion  developed  without  dispute  that,  not  only  was  the 
female  who  was  alleged  to  have  been  seduced  examined 
before  the  grand  jury  who  returned  the  indictment,  but 
that  also  three  other  persons  were  examined  before  them 
as  witnesses  in  the  case ;  but  the  evidence  for  defendant 
on  the  motion  does  not  purport  to  show  all  that  these 
three  witnesses  swore  to  before  the  grand  jury  on  that 
examination,  but  only  a  part  of.  what  they  swore  to. 
Assuming,  without  deciding,  that  this  part  did  not 
amount  to  such  a  corroboration  of  the  female  alleged 
to  have  been  seduced  as  to  be  sufficient  to  justify  the 
finding  of  an  indictment,  we  are  not  authorized  to  pre- 
sume, nor  was  the  lower  court  authorized  to  presume, 
against  the  validity  of  the  indictment,  that  the  other 
matters  testified  to  by  the  said  winesses,  and  not  shown 
on  the  trial  of  the  motion,  were  not  sufficient,  with  the 
matters  so  shown  to  have  been  testified  to  by  them,  to 
authorize  the  finding  of  the  indictment.  Hence  we  can- 
not say  that  the  lower  court  erred  in  overruling  the  mo- 
tion to  quash,  as  it  does  not  appear  that  the  showing 
before  the  lower  court  as  to  the  absence  of  corroborat- 
ing testimony  before  the  grand  jury  was  sufficient  or 
satisfactory  {Holland  v.  State,  11  Ala.  App.  134,  66 
South.  126),  although  it  be  that  by  reason  of  section 
7776  of  the  Code  the  rule  as  to  these  matters  in  seduc- 
tion cases  is  some  different  from  the  rule  in  other  cases. 
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— Holland  v.  State,  supra;  Allen  v.  State,  supra;  Mc- 
Leod  V.  State,  8  Ala.  App.  333,  62  South.  991. 

In  no  case,  however,  can  an  indictment  be  stricken 
down  on  a  presumption  of  the  absence  of  sufficient  evi- 
dence before  the  grand  jury ;  but  such  absence  must  be 
fully  and  satisfactorily  shown,  by  showing  all  or  sub- 
stantially all  that  was  testified  to  before  the  grand  jury ; 
which  was,  as  seen,  not  done  here. — ^22  Cyc.  206;  Hol- 
land V.  State,  supra;  Dovall  v.  State,  63  Ala.  18;  Axel- 
rod  V.  State,  7  Ala.  App.  64,  60  South.  959. 

(3)  Many  objections  and  exceptions  were  taken  on 
the  trial  to  the  rulings  of  the  court  on  the  admission 
and  rejection  of  evidence  and  on  the  refusal  of  charges ; 
but  if  we  were  to  undertake  to  deal  wnth  each  of  such 
objections  and  exceptions  separately,  there  being  such 
a  multitude  of  them^  it  would  spin  this  opinion  out  to 
undue  length  and  at  the  same  time  serve  no  good  pur- 
pose. We  shall  content  ourselves,  therefore,  with  mere- 
ly reiterating  a  statement  of  those  settled  principles  of 
the  law  of  seduction  which  are  applicable  to  some  of  the 
questions  raised  on  this  appeal,  as  a  sufficient  answer 
to  many  of  the  contentions  of  the  defendant. 

"Seduction"  may  be  defined  to  be  the  act  of  persuad- 
ing or  inducing  an  unmarried  woman  who  is  chaste  at 
the  time  to  depart  from  the  path  of  virtue,  when  accom- 
plished by  means  of  either  a  promise  of  marriage  or  by 
the  use  of  any  species  of  temptation,  deception,  arts, 
or  flattery,  which  are  calculated  to  and  do  have  that  ef- 
fect, and  which  result  in  her  ultimately  submitting  her- 
self to  the  sexual  embraces  of  the  person  accused,  wheth- 
er he  be  a  married  or  an  unmarried  man. — Code,  §  7776. 
Simply  having  sexual  intercourse  with  a  woman,  though 
she  is  reluctant  to  do  so,  does  not,  of  course,  constitute 
seduction ;  nor  does  the  having  of  such  intercourse  with 
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her  by  her  consent  for  a  consideration  paid  or  promised 
to  be  paid  amount  to  such,  where  she  voluntarily  and 
deliberately  sells  herself,  and  where  her  consent  thereto 
is  not  obtained  and  her  reluctance  not  overcome  by  the 
man  as  the  result  of  the  employment  by  him  of  some 
one  or  more  of  the  means  stated. 

"'Deception'  is  the  act  of  deceiving;  the  intentional 
misleading  of  another  by  a  falsehood  spoken  or  acted. 
Temptation'  is  that  which  tempts  to  evil ;  an  evil  entice- 
ment or  allurement.  ^Flattery'  is  an  effort  to  influence 
another  by  use  of  false  or  excessive  praise;  insincere 
complimentary  language  or  conduct.  'Art'  is  the  skill- 
ful and  systematic  arrangement  or  adaptation  of  means 
for  the  attainment  of  some  desired  end." — Suther  v. 
State,  118  Ala.  97,  24  South.  43. 

What  temptation,  deception,  arts,  or  flattery  may  be 
sufficient  in  one  case  to  overcome  the  will  of  the  woman 
and  cause  her  to  surrender  her  virtue  may  not  be  suf- 
ficient in  another  case — depending,  as  it  does,  upon  the 
relative  moral  and  intellectual  strength  of  the  man  and 
the  woman,  their  respective  positions  in  society,  the  van- 
tage ground  of  the  man,  the  weakness  of  the  woman,  her 
necessities,  and  a  variety  of  conditions  and  circum- 
stances peculiar  to  each  case,  which  must  be  judged  of 
by  the  jury.  And  therefore,  when  any  temptation,  de- 
ception, arts,  or  flattery  at  all  are  shown,  it  must  be  left 
to  the  jury  to  say  whether  it  or  they  were  sufficient,  and 
whether  it  or  they  did  in  fact  induce  the  intercourse, 
or  whether  the  intercourse  was  the  result  of  merely  a 
desire  on  the  part  of  the  woman  to  gratify  her  sexual 
passions  or  deliberately  to  sell  herself  for  a  considera- 
tion, uninfluenced  and  not  superinduced  by  the  arts  and 
wiles  of  the  man. 

As  applicable  to  the  case  at  bar,  it  may  be  said  that 
it  has  been  held,  and  which  holding  we  approve,  that. 
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where  it  appeared  that  the  man  accused  of  the  seduc- 
tion boasted  of  his  wealth  to  the  unfortunate  woman 
and  promised  her  that  he  would  provide  for  her  if  she 
would  yield  her  person  to  his  embraces,  and  such  prom- 
ise and  persuasions  were  renewed  from  day  to  day  until 
the  woman  finally  yielded,  it  constituted  seduction. — 
Johnson  v.  Hollida/y,  79  Ind.  151. 

(4)  In  the  case  at  bar  the  evidence  for  the  state  tend- 
ed to  show,  among  other  things :  That  the  female  alleged 
to  have  been  seduced  was  but  19  years  old  at  the  time 
of  the  trial,  which  made  her  about  18  at  the  time  of  the 
alleged  seduction.  That  she  at  times  previous  thereto 
had  been  working  in  a  cotton  factory  for  a  livelihood. 
That  the  defendant  was  her  brother-in-law,  having  mar- 
ried her  sister.  That  on  several  occasions  previous  to 
the  alleged  seduction  he  had  put  his  arms  around  her, 
flattering  her  and  telling  her  that  she  was  a  pretty  lit- 
tle girl  and  begging  her  to  yield  to  him,  promising  that 
her  sister,  his  wife,  would  never  know  anything  about 
it,  nor  would  any  one  else,  except  the  two.  That  she 
resented  and  resisted  his  proposals  until  the  time  in 
question,  which  happened  under  the  following  circum- 
stances: Her  sister,  the  wife  of  the  defendant,  became 
sick  and  was  confined  to  her  bed,  when  the  girl  here  was 
requested  by  defendant  to  come  over  to  his  home  and 
wait  on  her  sister,  nurse  the  baby,  and  look  after  the 
household  affairs  while  her  sister  was  sick.  On  one  of 
the  nights  while  she  was  over  there  for  that  purpose, 
the  defendant,  while  his  wife  was  still  confined  to  her 
bed,  asked  the  girl  to  remove  the  baby,  a  child  about 
two  years  old,  from  its  mother's  bed  to  the  bed  in  his 
(defendant's)  room,  which  was  a  different  room  and 
across  the  hall  from  that  then  being  occupied  by  the 
wife,  with    whom,  it  appears,  the  girl  slept    at  night, 
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though  the  baby,  it  appears,  during  such  time,  slept  at 
night  with  defendant  in  the  room  aforesaid,  and  to  which 
he  requested  the  girl  to  remove  it;  the  defendant  say- 
ing at  the  time,  about  10  o'clock  at  night,  that  he  wished 
to  retire  and  that  he  desired  the  baby  removed  before 
he  did  retire.  Before  going  to  his  room,  however,  he 
asked  the  girl  if  she  did  not  want  a  drink  of  whisky, 
saying  in  eflFect  that  he  knew  she  was  tired  and  that 
it  would  strengthen  her  for  the  task  of  waiting  on  his 
wife.  She  took  the  drink  defendant  fixed  for  her,  and 
in  a  few  minutes  he  went  on  to  his  room,  to  which  short- 
ly after  the  girl  brought  the  child,  and,  so  soon  as  she 
had  laid  it  on  the  bed,  the  defendant,  stepping  from 
behind  the  door,  shut  it,  blew  out  the  light  in  the  room, 
and  then,  putting  his  arms  around  the  girl,  fondled  her, 
telling  her  she  was  pretty,  and  promising  that  if  she 
would  submit  to  him  no  one  would  ever  know  it,  and 
that  he  would  give  her  money  all  along,  and  saying 
that  he  had  been  and  would  be  good  to  her,  and  that 
now  that  his  wife  was  sick  she  ought  to  be  good  to  him, 
and  that  if  she  would  yield  to  him  just  one  time  he  would 
never  ask  to  bother  her  again. 

The  temptation,  arts,  and  flattery  shown  were  suf- 
ficient to  authorize  the  jury  in  believing  that  the  girl, 
being  at  the  time,  by  the  art  of  the  defendant,  under  the 
influence  of  strong  drink,  was  persauded  by  his  tempta- 
tions and  flatteries  to  yield  up  to  him  her  virtue,  and 
the  court  did  not  err  in  refusing  the  affirmative  charge 
requested  on  this  score. 

(5)  It  was  not  necessary  that  the  corroboration  of 
the  prosecutrix  extend  to  every  material  element  of  the 
crime;  it  was  sufficient  if  it  extended  only  to  a  mate- 
rial fact  and  satisfied  the  jury  that  the  woman  was  wor- 
thy of  credit. — Allen  v.  State ^  supra;  Holland  v.  State^ 
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supra;  Pannell  v.  State,  162  Ala.  81,  50  South.  281.  The 
mother  and  a  sister  of  the  girl,  but  not  the  sister  who 
was  defendant's  wife,  testified  to  a  number  of  facts  and 
circumstances  which  corroborated  her  in  material  re- 
spects. Besides,  there  was  evidence  tending  to  show  a 
confession  on  the  part  of  the  defendant  and  tending  to 
show  flight  by  him,  as  well  as  evidence  that  at  the  time 
of  the  trial  the  child  had  been  born.  This  was  a  suf- 
ficient corroboration  to  authorize  a  submission  of  the 
case  to  the  jury. — Authorities  last  cited. 

(6,  7)  On  the  question  of  chastity,  it  may  be  said  that 
the  chastity  of  the  female  is  presumed,  and  that  such 
presumption  continues  until  there  is  evidence  to  the  con- 
trary of  such  a  character  as  raises  in  the  minds  of  the 
jury  a  reasonable  doubt  of  such  chastity. — Swther  v. 
State,  supra.  The  evidence  impeaching  such  chastity, 
however,  must,  in  order  to  be  admissible,  be  such  as 
tends  to  show  that  at  the  time  of  the  seduction  the  wom- 
an was  actually  unchaste.  Hence,  evidence  of  acts  of 
sexual  intercourse  on  her  part  with  other  men  subse- 
quent to  the  allegied  seduction  are  inadmissible. — Suth- 
er  V.  State,  supra;  35  Cyc.  1350.  This  was  the  fault 
which  rendered  objectionable  the  testimony  of  defend- 
ant's witnesses  Hal  Christopher,  J.  Howard,  and  Ed 
Badget,  who  were  inti^duced  to  testify  to  intercourse 
with  prosecutrix,  after  the  time  of  the  alleged  seduction. 

(8)  The  testimony  of  Claude  Kay  as  to  what  a  third 
person.  Will  Williamson,  told  him  (Kay)  as  to  having 
intercourse  with  the  girl,  was  clearly  inadmissible  as 
hearsay. 

(9)  The  testimony  of  Lorence  Yancey,  to  the  effect 
that  before  the  seduction  he  saw  the  girl,  alleged  to  have 
been  seduced,  out  at  the  park  strolling  around  with  some 
boys,  was  properly  excluded,  as  there  was  nothing  in 
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the  evidence  as  to  her  conduct  on  such  occasion  tend- 
ing in  the  least  to  show  that  the  girl  did  any  act  which 
would  indicate  in  the  slightest  that  she  was  unchaste. 

(10)  If  there  was  any  error  on  the  part  of  the  court 
in  overruling  the  many  objections  interposed  by  defend- 
ant's counsel  to  the  several  questions  asked  defendant 
by  the  solicitor  on  defendant's  cross-examination,  such 
error  was  rendered  harmless  by  the  fact  that  defendant 
answered  each  question  so  objected  to  in  the  negative, 
thereby  denying  the  implication  contained  in  the  sever- 
al questions. 

(11)  The  state  had  a  right,  in  rebuttal  of  defendant's 
evidence  tending  to  impeach  the  chastity  of  the  female, 
to  adduce  evidence  of  her  general  good  character  in  that 
respect. — Suther  v.  State,  supra. 

(12)  The  fact  that  some  of  these  character  witnesses 
testified  that  they  were  testifying  to  the  good  character 
of  the  female  from  their  own  knowledge  did  not  render 
their  testimony  objectionable,  where  it  further  appeared 

.  from  their  statements  that  they  knew  her  character  for 
chastity  was  good  because  they  had  never  up  to  the  time 
of  the  seduction  heard  anybody  say  the  slightest  thing 
against  it,  though  they  had  known  and  lived  in  the  com- 
munity with  the  girl  practically  all  her  life. — Hussey  v. 
State,  87  Ala.  120,  130,  6  South.  420. 

(13)  Refused  charges  2  and  11  were  merely  argu- 
ments. 

(14)  Refused  charges  3,  4,  5,  6,  and  8  were  faulty, 
if  for  no  other  reason,  because  of  the  omission  in  each 
of  the  word  "temptation."— Code,  §  7776. 

Refused  charge  7  was  faulty  in  pretermitting  a  con- 
sideration by  the  jury  of  the  use  by  defendant  of  "temp- 
tation, deception,  arts,  or  flattery." 

(15)  Even  though  the  prosecutrix  may  have  loved 
whisky,  and  even  though  no  solicitation  on  defendant's 
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part  may  have  been  or  was  necessary  to  induce  her  to 
take  the  drink  he  offered  her,  yet,  if  he  gave  her  such 
drink  for  the  purpose  and  with  the  end  in  view  of  weak- 
ening her  powers  of  resistance  and  of  stimulating  her 
sexual  passions  beyond  their  normal  condition,  so  that 
they  could  the  more  easily  be  aroused  by  caresses,  fond- 
ling and  flattery  of  her  on  his  part  when  she  subsequent- 
ly came  into  his  room,  and  he  did,  when  she  so  came 
in,  and  while  she  was  in  such  weakened  condition,  so 
brought  about  by  his  designing,  caress,  fondle,  and  flat- 
ter her,  to  such  an  extent  that  her  sexual  passions  were 
so  aroused  as  to  overmaster  her,  then,  although  the  im- 
mediate case  of  her  yielding  may  have  been  her  sexual 
desires,  the  defendant  would  still  be  guilty,  since  such 
desires  were  superinduced  as  the  result  of  bis  arts  and 
flattery. — Dutch  Brcmd  v.  State,  infra,  69  South.  379; 
Hall  V.  State,  134  Ala.  90,  32  South.  750. 

(16)  Refused  charges  9  and  13  were  abstract,  since 
there  was  no  evidence  that  the  girl  was  unconscious 
at  the  time  he  yielded.  The  sole  evidence  as  to  her  not 
knowing  what  happened  related  to  the  time  after  she 
had  yielded. 

(17)  Refused  charge  10  was  properly  refused  because 
referring  to  the  jury  a  question  of  law,  in  that  it  failed 
to  define  the  word  "seduced"  as  therein  used. — Davis 
V.  State,  8  Ala.  App.  147,  62  South.  1027. 

(18)  Refused  charges  12,  14,  and  16  were  covered  by 
given  charges  1,  2,  7,  and  9. 

(19)  Refused  charge  15  was  argumentative,  if  not  cov- 
ered by  the  given  charges  last  mentioned. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 
Affirmed. 
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Smith  V.  The  State. 

Bastardy, 

(Decided  June  15,  1915.    Rehearing  denied  June  30,  1915. 

69  South.  406.) 

1.  Bastardy;  Complaint;  Sufficiency. — A  complaint  averring  that 
prosecutrix  was  pregnant  with  or  delivered  of  a  bastard  child,  in  E. 
county,  and  that  defendant  was  the  real  father,  is  sufficient  under 
section  6364,  Code  1907. 

2.  Jury;  Challenge;  Bastardy  Proceedings. — Since  bastardy  is  a 
proceeding  sui  generis,  the  defendant  cannot  complain  of  the  action 
of  the  court  in  permitting  him  to  have  a  struck  jury,  he  striking  six 
and  the  state  striking  six.  (Construing  section  6374,  Code  1907,  with 
Acts  1909,  p.  317,  section  32.) 

3.  Evidence;  Relevancy. — The  same  rules  govern  In  civil  and  crimi- 
nal cases,  as  to  the  relevancy  of  evidence,  the  test  being  whether  the 
testimony  conduces  to  the  proof  of  a  pertinent  fact  or  act  influencing 
the  issues. 

4.  Bastardy;  Proceedings;  Evidence. — Evidence  of  defendant's  flight 
is  admissible  in  a  proceeding  of  bastardy. 

5.  Same. — ^The  fact  that  the  defendant  atteihpted  to  aid  in  pro- 
curing an  abortion  upon  the  pregnant  woman  is  admissible  in  a 
bastardy  proceedings. 

6.  Same. — ^Defendant's  conduct  towards  the  prosecutrix  and  the 
condition  of  his  wife  during  the  time  of  the  meretricious  relation,  as 
well  as  his  conduct  thereafter,  may  be  shown  in  a  bastary  proceed- 
ings. 

7.  Same. — Where  such  men  could  not  have  been  the  father  of  the 
bastard  child,  acts  of  intercourse  between  the  prosecutrix  and  such 
other  men  are  immaterial  in  a  bastardy  proceedings. 

8.  Witnesses;  Competency;  Wife;  Bastardy. — A  bastardy  proceed- 
ings not  being  a  criminal  prosecution,  the  defendant's  wife -was  a 
competent  witness  against  him  in  such  proceedings. 

9.  Same. — In  a  civil  suit  the  husband  and  wife  are  competent  wit- 
nesses for  or  against  each  other,  except  as  to  privileged  communica- 
tions. 

10.  Bastardy;  Evidence;  Wife. — The  wife  being  a  competent  wit- 
ness against  the  husband  in  a  bastardy  proceedings,  except  as  to 
privileged  communications,  and  having  given  material  testimony 
against  him,  defendant  cannot  complain  generally  that  she  was  incom- 
petent, in  such  sense  as  to  require  the  appellate  courts  to  consider 
the  error  of  allowing  her  to  testify  to  matters  of  privilege. 

11.  Same;  Evidence. — ^The  good  character  of  the  prosecutrix,  in  a 
bastardy  proceedings,  for  virtue  and  chastity  is  not  in  issue. 
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12.  Appeal  and  Error;  Objection  Below;  Necessity, — In  the  absense 
of  an  objection  taken  to  the  matter  in  the  court  below,  the  defend- 
ant cannot,  on  appeal,  complain  that  the  court  permitted  evidence  of 
the  good  character  of  the  prosecutrix  in  a  bastary  proceedings. 

13.  Charge  of  Court;  Weight  of  Evidence, — The  weight  of  the  evi- 
dence is  for  the  determination  of  the  jur>%  and  the  court  will  not  be 
put  in  error  for  refusing  a  charge  upon  the  weight  of  evidence  as  to 
flight  in  a  bastardy  proceedings. 

14.  Same;  Invasive  of  the  Province  of  the  Jury, — Charges  asserting 
that  the  defendant's  flight  was  no  evidence  of  his  guilt,  and  that  if  a 
prosecutrix  has  intercourse  with  other  men  she  could  not  tell  who 
was  the  father  of  her  child,  were  properly  refused  because  invasive 
of  the  province  of  the  Jury. 

15.  Appeal  and  Error;  Party  Entitled  to  Convplain. — In  a  bastardy 
proceedings  a  defendant  may  not  complain  because  of  the  reduction 
of  the  verdict,  the  same  being  favorable  to  him. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  James  A.  Bilbeo. 
Wade  Smith  was  convicted  of  bastardy,  and  he  ap- 
peals.  AflSrmed. 

The  following  charges  were  refused  the  defendant: 

(2)  The  fact  that  Wade  Smith  went  to  Georgia  is  no 
evidence  of  guilt. 

(3)  You  cannot  consider  any  evidence  of  flight  in  this 
case. 

(4)  If  during  the  time  in  which  the  child  could  be 
conceived  the  woman  Rena  Smith  had  sexual  intercourse 
with  other  men  than  defendant,  then  she  cannot  know 
who  is  the  real  father  of  the  child. 

(This  cause  was  reviewed  by  the  Supreme  Court  on 
certiorari  to  the  Court  of  Appeals,  and  the  writ  denied. 
— Reporter. ) 

Roper  &  Stephens^  and  J.  M.  Miller^  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  J.  P.  Mudd^ 
Assistant  Attorney  General,  for  the  State. 

BROWN,  J.— (1)  The  complaint  filed  by  the  solicitor 
in  the  circuit  court  follows  the  statute  in  averring  that 
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the  prosecutrix  was  "pregnant  with  or  delivered  of  a 
bastard  child  in  Etowah  county,  and  the  state  avers  that 
Wade  Smith  is  the  real  father  of  said  child,"  and  the 
demurrers  interposed  were  properly  overruled. — Code,  § 
6364 ;  Miller  v.  State,  110  Ala.  85,  20  South.  392 ;  Bra4it' 
ley  V.  State,  11  Ala.  App.  147,  65  South.  678. 

(2)  In  the  absence  of  statutory  provisions  prescribing 
the  number  of  peremptory  challenges  in  proceedings  of 
this  character,  our  Supreme  Court  has  held  that  the  stat- 
ute regulating  challenges  in  criminal  cases  did  not  ap- 
ply.— Dorgan  v.  State,  72  Ala.  173.  The  court  in  that 
case  said:  "In  State  v.  Hunter,  67  Ala.  81,  we  pro- 
nounced the  sounder  and  better  view  to  be  that  such 
[bastardy]  proceeding  was  sui  generis,  partaking  of  the 
nature  of  both  a  criminal  prosecution  and  of  a  civil  suit 
— or,  in  other  words,  that  it  was  neither  a  civil  suit, 
nor  a  criminal  prosecution,  but  rather  of  a  quasi  crim- 
inal character.  In  this  view  of  the  matter,  the  court  did 
not  err  in  refusing  to  allow  the  appellant  as  many  as 
six  peremptory  challenges,  which  is  the  number  pre- 
scribed by  section  4879  of  the  Code  in  the  trial  of  mis- 
demeanors. He  could  not  complain  that  he  was  restrict- 
ed to  only  four  such  challenges,  the  number  allowed  in 
the  trial  of  civil  cases. — Code,  §  3016.  At  common  law, 
peremptory  challenges  were  never  allowed  in  civil  suits, 
but  only  in  criminal  cases  punishable  capitally.  ♦  ♦  ♦ 
Xo  express  provisions  seems  to  be  made  by  statute  touch- 
ing this  matter  in  bastardy  cases— a  clear  instance  of 
casus  omissus,  unless  it  can  be  supplemented  by  adopt- 
ing the  rule  applicable  to  civil  cases,  upon  principles 
of  analogy." 

Subsequent  to  this  conclusion,  the  statute  (Code  1876, 
§  4879)  was  so  amended  as  to  allow  the  state  four,  and 
the  defendant  six,  peremptory  challenges  in  bastardy 
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proceedings.  This  provision  was  brought  forward  and 
codified  into  the  subsequent  Codes,  and  appears  in  the 
present  Code,  in  chapter  171  dealing  with  bastardy  pro- 
ceedings, in  these  words :  "On  a  trial  of  the  issue  before 
a  jury,  each  party  has  the  right  to  challenge  six  jurors 
peremptorily.'^— Code  1907,  §  6374. 

In  section  32  of  the  present  Jury  Law  (Acts  1909, 
Sp.  Sess.  305),  we  find  this  proviso:  "Provided,  That  in 
all  civil  cases  tried  by  jury,  the  right  of  challenge  and 
the  number  of  challenges  for  each  party  and  the  right 
to  have  a  struck  jury,  shall  remain  as  now  provided  by 
law,  but  in  every  criminal  case,  the  jury  shall  be  drawn, 
selected,  and  impaneled  as  follows,''  etc. 

It  is  perfectly  clear  from  the  reading  of  the  act  in 
connection  with  the  quoted  proviso  that  it  was  the  legis- 
lative purpose  that  the  law  regulating  the  right  of  per- 
emptory challenge  should  remain  as  set  forth  in  the 
Code  except  as  to  criminal  cases.  The  defendant  de- 
manded a  struck  jury  and  was  allowed  to  strike  from 
the  list  six  names  and  the  state  allowed  to  strike  six, 
and  he  has  no  ground  to  complain  that  the  court  refused 
to  allow  him  to  strike  more  than  six. — Code  1907,  § 
6374 ;  Dorgan  v.  State,  supra. 

(3,  4)  Though  the  burden  and  measure  of  proof  is 
different,  the  same  rules  govern  as  to  the  admissibility 
of  evidence  in  civil  suits  and  criminal  prosecutions,  and 
the  test  of  relevancy  is  the  same;  that  is,  whether  the 
testimony  offered  conduces  to  the  proof  of  a  pertinent 
hypothesis,  which  if  sustained  will  influence  the  issue. 
—Whitaker  v.  State,  106  Ala.  30,  17  South.  456 ;  Curtis 
V.  State,  118  Ala.  126,  24  South.  Ill;  McCwmack  v. 
State,  102  Ala.  161,  15  South.  438 ;  Mattisoti  v.  State, 
55  Ala.  225 ;  1  Wharton,  Ev.  §  20 ;  Interstate  Commerce 
Co.  V.  Baird,  194  U.  S.  25,  44,  24  Sup.  Ct.  563,  48  L. 
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Ed.  860.  Jones  on  Evidence,  §  138,  states  the  rule  thus : 
"Where  there  is  such  logical  connection  between  the  fact 
offered  as  evidence  and  the  issuable  fact  that  proof  of 
the  former  tends  to  make  the  latter  more  probable  or 
improbable,  the  testimony  proposed  is  relevant,  if  not 
too  remote.  *  *  *  It  is  enough  if  these  may  tend  in 
the  slightest  degree  to  elucidate  the  inquiry  or  to  assist, 
though  remotely,  to  a  determination  probably  founded 
on  truth.  ♦  ♦  ♦  When  there  is  a  question  whether 
any  act  was  done  by  any  person,  the  following  facts  are 
deemed  to  be  relevant,  that  is  to  say :  ♦  ♦  »  Any  sub- 
sequent conduct  of  such  person  apparently  influenced 
by  the  doing  of  the  act,  and  any  act  done  in  consequence 
of  it  or  by  the  authority  of  that  person.  ♦  ♦  ♦  And 
so  it  is  relevant  to  prove  the  demeanor  of  a  party  ac- 
cused of  a  crime  or  tort ;  his  flight  or  concealment,  and 
his  falsehood,"  etc. 

In  view  of  the  nature  of  the  act  with  which  the  de- 
fendant was  charged,  and  the  proceedings  against  him, 
the  court  did  not  err  in  allowing  the  state  to  offer  proof 
of  flight.  It  had  the  same  tendency  to  prove  the  issues 
in  a  bastardy  proceeding  as  it  would  had  the  defendant 
been  on  trial  for  seduction. 

(5)  The  same  principle  justifies  the  ruling  of  the  court 
in  admitting  the  testimony  tending  to  show  that  the  de- 
fendant attempted  to  aid  in  procuring  an  abortion. — 
Miller  v.  State^  supra. 

(6)  On  like  principles,  the  evidence  showing  the  con- 
duct of  the  defendant  towards  the  prosecutrix  during 
the  time  of  the  alleged  relation  between  them,  and  the 
condition  of  defendant's  wife,  and  defendant's  conduct 
immediately  following  the  discovery  of  the  pregnancy 
of  the  prosecutrix,  was  admissible. — Jones  on  Ev.  §§ 
138-144 ;  Miller  v.  State ^  supra. 
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(7)  The  undisputed  evidence  is  that  the  child  was 
born  on  the  2l8t  of  October,  so  it  is  clear  that  the  child 
could  not  have  been  begotten  in  the  summer  of  1913. 
Acta  of  sexual  intercourse  of  the  prosecutrix  with  other 
men,  or  testimony  tending  to  show  such,  was  not  ad- 
missible unless  they  occurred  within  the  period  during 
which  the  child  might  have  been  conceived. — Williams 
V.  State,  113  Ala.  58,  21  South.  463;  5  Cyc.  661  (VII 
K,  3c)  ;  Underbill,  Cr.  Ev.  §  532.  The  court  on  this  the- 
ory properly  excluded  the  statement  of  the  witness  Por- 
ter tending  to  show  that  the  prosecutrix  met  Ruther- 
ford at  the  Gulf  State  Steel  Company's  storage  yards. 

(8-10)  The  rule  of  exclusion  that  renders  the  wife  in- 
competent as  a  witness  in  a  criminal  prosecution,  with 
few  exceptions,  cannot  be  applied  in  this  case. 

In  Miller  v.  State,  supra,  the  Supreme  Court,  in  pass- 
ing on  the  right  of  counsel  in  argument  to  refer  to  the 
fact  that  the  defendant,  though  competent  as  a  witness 
in  his  own  behalf,  had  failed  to  testify,  wherein  it  was 
insisted  that  such  comments  were  an  infringement  of 
the  statute  prohibiting  such  a  course  in  criminal  pros- 
ecutions, said :  "A  proceeding  in  bastardy,  though  penal 
in  its  character  and  quasi  criminal,  is  not  a  criminal 
prosecution  within  the  meaning  of  the  statute.  The 
weight  of  authority  holds  to  the  view  that  the  action 
is  a  civil  proceeding. — 2  Am.  &  Eng.  Ency.  Law,  144. 
There  is  no  such  statutory  provision  relative  to  the  re- 
fusal of  parties  to  testify  in  civil  cases.  We  are  of  opin- 
ion the  exception  was  not  well  taken.'' 

And  in  Dorgan  v.  State,  supra,  it  was  held  that  the 
statute  regulating  the  right  of  peremptory  challenge 
in  criminal  cases  did  not  apply  to  a  bastardy  proceed- 
ing. And  the  authorities  are  unifonn  that  the  measure 
of  proof  in  criminal  cases  does  not  apply  to  bastardy 
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proceedings,  but  that  the  rule  applicable  is  that  which 
obtains  in  civil  BuitB.— White  v.  State,  170  Ala.  1,  54 
South.  430 ;  Lusk  v.  State,  129  Ala.  1,  30  South.  33 ;  Dor- 
gan  v.  State,  72  Ala.  173 ;  Miller  v.  State,  supra;  5  Cyc. 
664  (VII,  K,  4b) ;  Underbill,  Cr.  Ev.  §  524. 

Prof.  Underbill,  in  his  work  on  Criminal  Evidence, 
says :  "The  current  of  the  authorities  favor  the  view  that 
the  proceeding  under  the  statute  by  which  the  father 
of  a  bastard  is  compelled  to  contribute  toward  its  sup- 
port is  a  civil  action,  though  not  in  the  sense  of  that 
term  as  it  used  in  a  statute  forbidding  arrest  in  civil 
actions."— Underbill,  Cr.  Ev.  §  523. 

"The  rules  and  principles  of  the  law  of  evidence  which 
are  applicable  to  civil  proceedings  are  also  applicable 
to  bastardy  proceedings.  The  defendant  may  be  com- 
pelled to  testify  as  the  witness  for  the  mother  of  the 
child,  and  in  case  of  the  absence  of  material  witnesses 
their  depositions  may  be  availed  of  as  evidence." — Un- 
derbill, Cr.  Ev.  §  524 ;  Booth  v.  Hart,  43  Conn.  480 ;  State 
V,  Hickerson,  72  N.  C.  421 ;  Richardson  v.  People,  31  111. 
170. 

In  Williams  v.  State,  117  Ala.  199,  23  South.  42,  and 
State  V.  Dodd,  9  Ala.  App.  65,  64  South.  169,  it  was  ruled 
that  a  proceeding  in  bastardy  was  not  a  criminal  case 
and  that  the  rules  governing  civil  suits  requiring  assign- 
ments of  error  on  the  record  were  applicable  and  essen- 
tial to  the  right  of  review. 

In  proceedings  of  a  civil  nature,  it  has  been  repeatedly 
held  that  the  husband  and  wife  are  competent  witnesses 
for  or  against  each  other  and  may  testify  to  any  fact 
which  is  not  within  the  class  designated  as  privileged 
communications  and  tending  to  violate  the  sacred  con- 
fidence of  the  marital  relation. — Robison  v.  Robison,  44 
Ala.  234 ;  Lang  v.  Waters,  Adm%  47  Ala.  625 ;  Rowland 

27—18 
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V.  Plummery  50  Ala.  193 ;  Sumner  v.  Cook,  51  Ala.  521 ; 
Chapmtm  v.  Holding,  60  Ala.  533;  Miller  v.  King,  67 
Ala,  575 ;  Gordon  v.  Tweedy,  71  Ala.  210. 

Some  of  the  facts  testified  to  by  the  wife  of  the  defend- 
ant were  material  and  not  within  the  class  designated 
as  privileged,  while  other  facts  testified  to  were  within 
the  class;  but  the  only  point  raised  by  the  assignment 
of  error,  and  the  only  point  insisted  on  in  argument,  is 
that  the  wife  was  incompetent  to  testify  as  a  witness 
to  any  fact  in  the  case,  the  assignments  of  error  being 
as  follows:  "(15)  The  court  erred  in  permitting  Mrs. 
.Wade  Smith  to  testify  against  her  husband.  Wade 
Smith,  who  was  on  trial. 

"(16)  The  court  erred  in  overruling  the  motion  of 
the  defendant  to  exclude  from  the  jury  all  the  testi- 
mony of  Mrs.  Wade  Smith,  the  wife  of  Wade  Smith." 

There  is  a  vast  difference  between  the  competency  of 
a  witness  to  testify  in  a  given  case  and  the  right  to  use 
the  witness  to  prove  ceri:ain  facts  within  the  knowledge 
of  the  witness,  however  material  such  facts  may  be  to 
the  issues  in  the  case.  There  may  be  no  ground  to  ex- 
clude the  witness  from  testifying  in  the  case,  but  there 
may  be  sound  reasons  for  not  permitting  the  witness  to 
disclose  certain  facts  within  the  knowledge  of  the  wit- 
ness as  to  which,  on  grounds  of  public  policy  and  for 
the  good  of  society,  the  law  deems  it  wise  to  close  the 
mouth  of  the  witness,  and  within  this  class  are  facts 
coming  to  the  knowledge  of  the  husband  or  wife  in  the 
marital  relations  as  a  result  of  their  association  as  hus- 
band and  wife. — Campbell  v.  State,  133  Ala.  158,  32 
South.  635 ;  Egbert  v.  Greenwalt,  44  Mich.  245,  6  N.  W. 
654,  38  Am.  Rep.  262 ;  Bell  v.  Territory,  8  Okl.  75,  56 
Pac.  853. 
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These  aBsignments  do  not  raise  the  question  that  the 
wife  was  allowed  to  testify  to  facts  which  were  privi- 
leged. To  this  end  an  appropriate  assignment  of  error  is 
as  essential  as  objections  to  the  evidence. — Williams  v. 
State,  supra;  Campbell  v.  State,  supra;  Pruett  v.  State, 
141  Ala.  71,  37  South.  343;  Coltart  v.  La^ighiaghouse , 
38  Ala.  190. 

( 11, 12 )  The  defendant  offered  several  witnesses  whose 
testimony  tended  to  show  that  they  had  each  had  sex- 
ual intercourse  with  the  prosecutrix  during  the  period 
that  the  bastard  child  could  have  been  begotten,  and  in 
rebuttal  the  state  offered  the  testimony  of  several  wit- 
nesses to  prove  the  good  character  of  the  prosecutrix  for 
virtue  and  chastity  prior  to  her  pregnancy.  It  may  be 
conceded  that  the  good  character  of  the  prosecutrix  for 
virtue  and  chastity  was  not  an  issue  in  the  case. — Un- 
derbill, Cr.  Ev.  §  531 ;  Bookhout  v.  State,  66  Wis.  415, 
28  N.  W.  179 ;  Jones  on  Ev.  §  153.  Yet  this  question  is 
not  presented  here  for  decision.  The  only  assignment 
of  error  seeliing  to  present  this  question  is  the  twenty- 
eighth,  which  is  in  these  words :  "The  court  erred  in  per- 
mitting to  the  jury  the  testimony  of  good  character,  and 
character  for  virtue  and  chastity  of  Bena  Smith,  given 
by  Jim  Cox;  also  by  Millard  Fox,  and  Henry  Abbott, 
Richard  Hite,  D.  I.  Wallace,  Tom  Posey,  Jim  Garnutt, 
E.  W.  Farabee,  Jim  Lancaster,  and  J.  L.  Snyder;  also 
of  Mrs.  Will  Snyder.'' 

The  record  shows  that  all  this  testimony  was  given 
without  objection  on  the  part  of  the  defendant,  except 
a  motion  to  exclude  the  answer  of  Jim  Cox,  after  he  had 
answered  the  question,  without  stating  any  grounds,  and 
an  objection  to  one  question  to  Cox,  which  he  did  not 
answer;  and  motion  to  exclude  the  testimony  of  Fara- 
bee and  Snyder  on  the  ground  that  their    testimony 


420  COURT  OF  APPEALS  f^ol. 

[Smith  T.  The  State.] 

showed  that  they  did  not  know  the  character  of  the  pros- 
ecutrix, this  ground  being  untenable  because  the  wit 
nesses  had  testified  that  they  did  know  her  character  in 
this  resi)ect. 

A  party  cannot  sit  silent  when  a  question  is  asked 
and  speculate  as  to  the  answer  and  then  put  the  court 
in  error  for  overruling  motion  to  exclude  it.— W.  U.  TeJr 
egra/ph  Co.  v.  BawnKm^  141  Ala.  175,  37  South.  493 ;  B. 
R.,  L.  d  P.  Co.  V.  Taylor,  152  Ala.  105,  44  South.  580; 
Letois  V.  State,  121  Ala.  1,  25  South.  1017 ;  Davis  v.  State, 
145  Ala.  69,  40  South.  663. 

The  twenty-eighth  assignment  of  error,  embracing,  as 
it  does,  a  mass  of  testimony  offered  and  received  without 
objection  on  the  part  of  the  defendant,  with  other  tes- 
timony of  like  character,  to  which  the  only  objection 
made  was  a  motion  to  exclude  after  it  was  received,  is 
too  general  to  invite  consideration  and  is  unavailing  to 
reverse  the  judgment.  The  object  of  an  assignment  of 
error  is  to  point  out  specifically  the  matter  complained 
of  as  a  basis  of  error. — Jones  v.  AdJcins,  151  Ala.  316, 
44  South.  53 ;  Mobile  Co.  v.  Brom^erg,  141  Ala.  258,  37 
South.  395;  Thompson  v.  N.  C.  d  St.  L.  Ry.  Co.,  160 
Ala.  590,  49  South.  340 ;  Driver  v.  King,  145  Ala.  585, 
40  South.  315 ;  S.  A.  L.  Ry.  v.  Hubbard,  142  Ala.  546, 
38  South.  750 ;  Williams  v.  Coosa  Co.,  138  Ala.  673,  33 
South.  1015 ;  L.  d  N.  R.  R.  Co.  v.  Banks,  132  Ala,  471, 
31  South.  573. 

It  is  a  familiar  rule  that  if  parties  elect  to  try  their 
case  on  immaterial  evidence  or  issues,  without  objection, 
they  have  no  ground  to  complain;  and  part  at  least  of 
the  evidence  referred  to  in  this  assignment  of  error  was 
received  without  objection,  and  as  to  it  the  appellant 
cannot  complain,  and  this  renders  the  assignment  un- 
availing. 
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( 13 )  Plight  is  admissible  only  as  a  circumstance  tend- 
ing to  show  guilty  to  be  considered  by  the  jury.  It  has 
no  probative  force  unless  it  satisfactorily  appears  that 
the  accused  fled  to  avoid  the  consequences  of  his  con- 
duct. If  his  departure  was  prompted  by  motives  consist- 
ent with  innocence,  this  should  be  given  due  consider- 
ation by  the  jury  in  passing  upon  the  question  of  his 
guilt  or  innocence;  but  the  weight  of  the  evidence  and 
the  inferences  to  be  drawn  therefrom  is  within  the  pe- 
culiar province  of  the  jury. — Underbill,  Cr.  Ev.  §  118. 
The  portion  of  the  oral  charge  excepted  to  thus  stated 
the  law  to  the  jury,  and  there  was  no  error  therein. 

What  we  have  said  as  to  the  burden  and  measure  of 
proof  condemns  charge  1  refused,  to  the  defendant. 

(14)  Charges  2,  3,  and  4  were  properly  refused,  as 
they  were  invasive  of  the  province  of  the  jury. 

(15)  The  reduction  of  the  amount  of  the  judgment  is 
not  a  matter  of  which  appellant  can  complain. 

We  find  no  error  in  the  record  of  which  appellant  can 
complain,  and  the  judgment  of  the  city  court  is  affirmed. 
Affirmed. 


Thomas  v.  The  State. 

Perjury. 

(Decided  June  15,  1915.     (59  South.  413.) 

1.  Perjury;  Jurisdiction;  Oath;  Irregularity. — Although  perjury 
cauuot  be  charged  upon  a  false  oath  in  a  proceedings  void  for  want 
of  jurisdiction,  yet  mere  Irregularites  or  infornialitlea  In  such  pro- 
ceeding, not  sufficient  to  oust  the  Jurisdiction  of  the  court,  or  prevent 
it  from  attaching  in  the  first  instance,  constitutes  no  defense. 

2.  Same;  Indictment;  Sufficiency. — In  a  perjury  charge  an  indict- 
ment averring  that  defendant  swore  falsely  In  a  prosecution  for  "vio- 
lating the  prohibition  law,"  sufficiently  identifies  the  pl*oceedlDgs 
within  section  7542,  Ctode  1907,  and  the  form  prescribed  for  such 
indictment ;  the  phrase  meaning  a  violation  of  the  law  prohibiting  the 
manufacture  and  sale  of  spirituous,  vinous  or  malt  liquors. 
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3.  Same. — ^Where  the  Indictment  charged  that  defendant  swore 
falsely  In  a  prosecution  against  a  named  person  In  a  trial  under  a 
charge  of  selling  spirituous,  vinous  or  malt  liquors,  it  sufficiently 
describes  the  proceeding. 

4.  Same. — An  indictment  charging  perjury  and  describing  the  court 
In  which  the  case  was  tried  as  the  "Recorder's  Court  of  the  city  of 
G.,"  sufficiently  describes  the  court;  and  the  description  "Municipal 
Court  of  the  city  of  G.,"  sufficiently  describes  the  "Recorder's  Court," 
since  the  court  takes  Judicial  notice  that  no  other  municipal  court 
exists  in  that  city. 

5.  Evidence;  Judicial  "Notice;  Municipal  Courts. — ^Where  a  Re- 
corder's Court  is  established  by  statute,  the  court  takes  Judicial  notice 
that  no  other  municipal  court  can  exist  there. 

6.  Perjury;  Indictment;  Material  Matter, — In  an  indictment  for 
perjury  the  allegation  that  the  matters  falsely  sworn  to  were  mate- 
rial, is  sufficient  without  showing  such  materiality  on  the  face  of  the 
indictment 

7.  Same. — An  indictment  for  perjury  because  of  false  swearing 
before  a  Recorder  need  not  show  that  the  offense  upon  which  the 
prosecution  therein  was  based  was  committed  within  the  police 
Jurisdiction  of  the  city  wherein  such  recorder's  court  was  located, 
since  the  form  prescribed  for  indictment  for  perjury  does  not  make 
It  essential  to  show  that  the  offense  on  the  trial  of  which  the  perjury 
was  committed  occurred  within  the  territorial  Jurisdiction  of  the 
court  trying  the  case. 

8.  Indictment  and  Information;  Demurrer;  Grounds. — ^A  demurrer 
to  the  indictment  for  perjury  was  not  the  proper  way  to  raise  the 
question  that  the  offense  on  the  trial  of  which  the  perjury  was  com- 
mitted, was  perpetrated  outside  the  territorial  Jurisdiction  of  the 
court  trying  the  case ;  if  the  evidence  shows  such  to  be  the  fact,  the 
proper  method  of  raising  the  question  is  by  request  for  the  affirmative 
charge. 

9.  Perjury;  Jurisdiction;  Evidence. — ^A  person  charged  with  per- 
jury is  entitled  to  affirmative  instruction  where  there  was  no  proof 
that  the  trial  of  the  person  in  which  the  alleged  perjury  was  com- 
mitted, was  had  on  written  affidavit  or  complaint,  and  that  the  court 
trying  it  had  Jurisdiction  of  it. 

10.  Evidence;  Judicial  Notice;  Laws;  Ordinance. — ^While  a  court 
will  take  Judicial  notice  of  state  laws,  it  cannot  take  Judicial  notice 
of  municipal  ordinances. 

11.  Perjury;  Evidence;  Ordinance. — ^Where  the  perjury  was  com- 
mitted on  the  trial  of  a  person  charged  with  violating  a  municipal 
ordinance,  the  defendant  is  entitled  to  affirmative  Instructions  if  the 
state  failed  to  prove  such  ordinance. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  Joh  H.  Disqub. 
Jeflf  Thomas  was  convicted  of  perjury,  and  he  appeals. 
Reversed  and  remanded. 
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Omitting  formal  charging  part,  the  indictment  is  as 
follows:  *'(1)  Jeflf  Thomas,  on  his  examination  as  a  wit- 
ness, duly  sworn  to  testify  by  the  mayor  of  the  city  of 
Gadsden,  who  had  authority  to  administer  such  oath,  in 
a  case  against  one  Nat  Passmore  in  the  recorder's  court 
of  the  city  of  Gadsden,  under  a  charge  for  violating  the 
prohibition  law,  falsely  swore  that  he  did  not  buy  some 
whisky  from  Nat  Passmore,  the  matters  so  sworn  to 
being  material,  and  the  testimony  of  the  said  Jeflf  Thom- 
as being  willfully  and  corruptly  false. 

"(2)  Jeflf  Thomas,  on  his  examination  as  a  witness, 
duly  sworn  to  testify  on  the  trial  of  one  Nat  Passmore, 
in  the  municipal  court  of  the  city  of  Gadsden,  under 
a  charge  of  violating  the  prohibition  law,  which  said 
court  had  authority  to  administer  such  oath,  falsely 
swore  that  he  did  not  buy  some  whisky  from  Nat  Pass- 
more,  and  that  he  was  not  in  Nat  Passmore's  house,  and 
that  he  did  not  go  in  the  direction  of  Nat  Passmore's 
house,  the  matter  so  sworn  to  being  material,  and  the 
testimony  of  the  said  Jeflf  Thomas  being  willfully  and 
corruptly  false.    ♦     ♦     ♦ 

"(4)  Jeflf  Thomas,  on  his  examination  as  a  witness, 
duly  sworn  to  testify  by  the  mayor  of  the  city  of  Gads- 
den, who  is  the  mayor  ex  ofllcio  recorder,  and  who  had 
authority  to  administer  such  oath,  said  witness  being 
examined  in  a  case  against  one  Nat  Passmore  in  the  re- 
corder's court  of  the  city  of  Gadsden  under  a  charge 
of  selling  spirituous,  vinous,  or  malt  liquors,  falsely 
swore  that  he  did  not  give  Nat  Passmore  25  cents  for 
some  liquor,  and  that  he  was  not  present  when  the  said 
Nat  Passmore  sold  the  liquor,  the  matters  so  sworn  to 
being  material,  and  the  testimony  of  the  said  Jeflf  Thom- 
as being  willfully  and  corruptly  false." 
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CuLU  &  Maetin,  for  appellant. 

W.  L.  Martin^  Attorney  General,  and  W.  H.  Mitch- 
ell^ Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  charge  was  perjury,  and  all  counts 
of  the  indictment  went  out  on  demurrer,  except  counts 
1,  2,  and  4,  which  will  be  set  out  in  the  report  of  the 
case,  and  to  which  demurrers  were  overruled. 

It  is  insisted — a  point  as  raised  by  the  demurrers — 
that  said  counts  1  and  2  were  defective  because,  in  al- 
leging, as  each  did,  that  the  trial  in  which  defendant 
is  alleged  to  have  sworn  falsely  was  a  trial  of  one  Pass- 
more  "under  a  charge  of  violating  the  prohibition  law," 
each  failed  to  show  that  the  charge  against  said  Pass- 
more  constituted  an  offense  against  the  laws  of  Alabama, 
and  consequently  that,  for  aught  appearing  to  the  con- 
trary from  the  allegations  of  either  count,  the  said  trial 
was  not  a  legal  trial ;  was  not  a  trial  wherein  the  court 
in  which  the  oath  was  administered  to  defendant  had 
jurisdiction  to  try  the  person,  said  Passmore,  in  whose 
behalf  defendant  is  alleged  to  have  sworn  falsely  on  said 
trial. 

(1)  It  is  undoubtedly  the  law  that,  in  the  absence  of 
a  statute  to  the  contrary,  perjury  cannot  be  assigned 
upon  a  false  oath  administered  in  a  proceeding  wholly 
void  for  want  of  jurisdiction  in  the  court  to  entertain 
it;  but  it  is  also  true  that  mere  irregularities  or  infor- 
malities in  such  proceedings  not  of  a  character  as  would 
oust  the  jurisdiction  of  the  court  or  prevent  it  from  at- 
taching in  the  first  instance,  constitute  no  defense  to  a 
charge  of  perjury  predicated  upon  a  false  oath  taken 
in  such  proceeding. — Collins  v.  State,  78  Ala.  433 ;  Brad- 
ford  V.  State,  134  Ala.  143,  32  South.  742;  Boyntorv  v. 
State,  77  Ala.  29 ;  30  Cyc.  1411-1413.  On  the  latter  prop- 
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osition  we  quote  as  fallows  from  the  last  authority  cited 
(30  Cyc.  1412),  to  wit:  Where  there  axe  defects  and  ir- 
regularities in  the  proceeding  which  are  not  jurisdic- 
tional, as  where  they  render  it  voidable,  and  not  abso- 
lutely void,  and  such  proceeding  is  amendable,  or  where 
the  defect  has  been  waived  by  the  parties,  perjury  may 
be  committed  therein.  Perjury  may  be  committed  at  a 
trial,  although  the  complaint,  declaration,  or  indictment, 
or  other  pleading,  was  bad  on  demurrer  or  motion  in 
arrest  of  judgment,  or  where  there  are  such  irregulari- 
ties or  defects  as  would  require  a  reversal  of  the  cause 
on  appeal." 

Even,  therefore,  if  we  should  interpret,  as  it  is  insist- 
ed  we  should  do,  said'  counts  as  averring  that  said  Pass- 
more  was  tried  on  an  affidavit  and  warrant  charging 
only  that  he  had  ^^violated  the  prohibition  law,"  we  are 
not  prepared  to  say  that  such  affidavit  and  warrant  was 
wholly  void,  and  that  it  conferred  no  jurisdiction  what- 
ever on  the  officer  to  try  said  Passmore ;  because  we  are 
aware  that  the  same  particularity  in  describing  the  of- 
fense in  an  indictment  charging  such  offense  is  not  re- 
quired in  an  affidavit  or  warrant  charging  such  offense, 
but  that  the  latter  is  sufficient  if  it  designates  the  offense 
by  name  or  by  some  phrase  which,  in  common  parlance, 
describes  it.  We  are  further  aware,  as  has  been  held 
by  our  Supreme  Court,  that  neither  an  affidavit  nor  a 
warrant  is  necessary  to  the  jurisdiction  of  a  recorder 
to  try  a  person  for  the  violation  of  a  municipal  ordi- 
nance.— Code,  §  6703,  and  cases  there  cited ;  1  Mayf .  Dig. 
27,  §§  3,  4;  5  Mayf.  Dig.  20;  6  Mayf.  Dig.  16;  Brawti 
V.  StcUe,  63  Ala.  97 ;  Brazeltov/s  Case,  66  Ala.  96 ;  Mc- 
Gee  V.  State,  115  Ala.  135,  22  South.  113. 

The'  terms  "violating  the  prohibition  law"  have  by 
common  usage,  both  on  the  part  of  the  laity  and  of  the 
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reviewing  courts  of  the  state  by  the  employment  of  the 
expression  in  their  opinions,  acquired  a  definite  signifi- 
cation in  this  state,  and  mean  an  oflfense  against  the  laws 
prohibiting  the  manufacture,  sale,  or  other  disposition 
of  spirituous,  vinous,  or  malt  liquors;  and  therefore  it 
would  seem  that  to  charge  in  an  affidavit  and  warrant 
that  a  named  person  had  "violated  the  prohibition  law" 
would  be  sufficient  to  give  the  officer  jurisdiction  to  hear 
and  determine  the  guilt  of  the  person  charged  with  re- 
spect to  any  offense  falling  within  the  designated  class. 
Assuming,  without  deciding,  that  the  affidavit  and  war- 
rant would  be  demurrable  as  being  too  general  and  in- 
definite as  to  the  charge,  and  not  being  sufficiently  spe- 
cific, they  would  not  be  wholly  void  (Fuller  Bill  [Gen- 
eral and  Local  Acts  1909,  p.  90,  §  291/^] ) — ^not  any  more 
so,  it  seems  to  us,  than  would  an  affidavit  and  warrant 
charging  that  a  named  person  was  guilty  of  "larceny," 
"burglary,"  "assault,"  or  "assault  and  battery,"  etc., 
which  have  been  held  sufficient  to  confer  jurisdiction. — 
Authorities  supra  last  cited. 

(2)  However,  these  questions  are  not  before  us,  since 
we  do  not  interpret  the  counts  now  under  consideration 
as  averring,  or  as  being  intended  to  aver,  by  employing 
the  words  "violating  the  prohibition  law,"  that  said  Pass- 
more  was  tried  on  such  a  general  charge — "violating  the 
prohibition  law;"  but  we  understand  these  counts  as 
meaning,  by  the  employment  of  the  words  quoted,  to  al- 
lege or  describe  in  a  general  way  (for  the  purpose  of 
meeting  merely  the  requirements  of  section  7542  of  the 
Code)  "the  substance  of  the  proceedings"  in  which  the 
false  oath  alleged  against  defendant  was  given,  and  to 
say  that  such  proceedings  were  proceedings  in  the  trial 
of  said  Passmore  for  an  offense  embraced  within  the 
general   designation   "violating   the   prohibition   law," 
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which  terms  we  know  from  their  acceptation  in  common 
use  to  mean  a  violation  of  the  law  prohibiting  the  man- 
ufacture, sale,  etc.,  of  spirituous,  vinous,  or  malt  liquors. 
It  is  not  necessary  that  the  indictment  here  should 
allege  the  constituent  elements  of  the  offense  for  which 
Passmore  was  tried,  but  it  is  only  necessary  that  such 
offense  be  described  with  sufficient  definiteness  as  to  ap- 
prise defendant  as  to  what  trial  it  was  that  during  which 
as  a  witness  he  is  alleged  to  have  sworn  falsely ;  in  other 
words,  it  is  only  necessary  that  it  state  the  substance 
of  those  proceedings. — Code,  §  7542 ;  Code,  §  7161,  form 
81.  We  think  this  is  sufficiently  done  by  stating,  as  the 
counts  here  do,  that  such  proceeding  was  a  trial  of  one 
Nat  Passmore  before  the  recorder's  court  of  the  city  of 
Gadsden  under  a  charge  of  "violating  the  prohibition 
law."  The  Code  form  for  charging  perjury  (form  81 
of  section  7161  of  the  Code)  permits  the  description  of 
the  offense  on  the  trial  of  which  the  perjuy  was  com- 
mitted to  be  alleged  by  the  general  term  "murder,'^ 
where  the  name  of  the  person  murdered  is  given;  and 
our  Supreme  Court  have  approved  in  such  indictments 
the  use  of  the  general  term  "burglary,"  where  the  name 
of  the  person  whose  property  was  burglarized  is  given. 
— Dcuvis  V.  State^  79  Ala.  20.  But,  as  the  law  does  not 
require  that  the  name  of  the  person  to  whom  liquor  has 
been  sold  be  alleged  in  an  indictment  or  affidavit  charg- 
ing another  person  with  the  selling  (Jones  v.  State,  136 
Ala.  118,  34  South.  236;  Fuller  Bill  [see  General  and 
Local  Acts  1909,  p.  90,  §  29y2]),  certainly  it  cannot  be 
rationally  contended  that  the  law  requires  such  name 
to  be  given  in  an  indictment  for  perjury  against  one  for 
testifying  falsely  in  such  a  case  as  the  former.  See,  also, 
as  showing  the  sufficiency  of  the  indictment  here  as  to 
this  matter,  the  indictments  that  received  the  sanction 
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of  the  reviewing  coiirt  in  the  following  cases :  Jones  r. 
State,  100  Ala.  35, 14  South.  98 ;  Maddox  v.  State,  2  Ala. 
App.  244,  57  South.  95 ;  Johnson  i>.  State,  3  Ala.  App. 
98,  57  South.  389 ;  Barnett  v.  State,  89  Ala.  169,  7  South. 
414;  Hicks  v.  State,  86  Ala,  30,  5  South.  425;  Walker 
V,  State,  96  Ala.  53, 11  South.  401. 

(3)  Count  4  of  the  indictment  here  was  slightly  more 
particular  in  the  averments  as  to  the  said  oflfense  for 
which  Passmore  was  tried,  alleging,  as  it  did,  that  he 
was  tried  under  a  charge  of  ''selling  spirituous,  vinous, 
or  malt  liquors,"  which  was  certainly  sufficient. — Jones 
V.  State,  100  Ala.  35,  14  South.  98,  and  authorities  last 
cited. 

(4)  Counts  1  and  4  describe  the  court  in  which  the 
said  Passmore  was  tried  as  the  ^'recorder's  court  of  the 
city  of  Gadsden."  This  designation  of  the  court,  "re- 
corder's court,"  is  the  same  as  that  employed  in  the 
general  statute  creating  a  municipal  court  for  the  sev- 
eral towns  and  cities  of  the  state,  and  was  certainly, 
as  is  conceded,  a  sufficient  description  of  the  court. — 
Code,  §§  1213-1229. 

(5,  6)  Count  2,  however,  describes  the  court  as  the 
municipal  court  of  the  city  of  Gadsden,"  and,  while  it 
is  preferable  that  the  same  terms  for  describing  such 
a  court  as  are  used  in  the  statutes  originating  such 
courts  be  employed  in  an  indictment  designating  such 
courts,  yet  we  are  unwilling  to  say  that  no  other  terms 
are  admissible  when  such  terms  are,  as  here,  such  as 
to  exclude  any  other  idea  but  what  the  "recorder's 
court"  is  intended,  because  we  judicially  know,  taking 
cognizance,  as  we  do,  of  the  public  statutes  of  the  state 
granting  a  general  charter  to  the  municipalities  of  the 
state  and  of  the  provision  of  the  Constitution  forbid- 
ding the  granting  of  special  charters,  that  no  other  mil- 
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nicipal  court  can  by  law  exist  in  the  city  of  Gadsden 
except  the  "recorder's  court.'' — Const.  §  104,  subd.  6; 
Code,  §§  1213-1229. 

(7)  It  was  not  necessary  that  the  materiality  of  the 
matters  alleged  to  have  been  falsely  sworn  to  by  defend- 
ant on  the  trial  of  said  Passmore  appear  from  the  face 
of  the  indictment.  The  general  averment  that  they  were 
material,  as  contained  in  each  count  of  the  indictment, 
was  entirely  sufficient,  under  which  the  state  had  a  right 
to  show  their  materiality  on  the  trial. — Williams  v. 
State  J  68  Ala.  551 ;  Peterson  v.  State,  74  Ala.  34 ;  Jacobs 
V.  State,  61  Ala.  448 ;  McDaniel  v.  State,  infra,  69  South. 
351.  We  may  say,  however,  in  passing,  that  their  mate- 
riality did  appear,  not  only  from  the  evidence  on  the 
trial,  but  from  the  face  of  the  indictment  itself. — Jones 
V.  State,  100  Ala.  35,  14  South.  98. 

(8)  Likewise  it  was  not  necessary  that  the  indictment 
show  that  the  oflfense  for  which  Passmore  was  tried  be- 
fore the  recorder  was  committed  within  the  police  juris- 
diction of  the  city  of  Gadsden.  The  form  prescribed  for 
charging  perjury,  which  was  substantially  followed  here, 
does  not  make  it  essential  that  it  be  shown  from  the  aver- 
ments of  the  indictment  that  the  offense  on  the  trial  of 
which  the  alleged  perjury  was  done  was  committed  with- 
in the  territorial  jurisdiction  of  the  court  trying  the 
case.— Code,  §  7161,  form  81;  Code,  §  7542;  Smith  v. 
State,  103  Ala.  57,  15  South.  866;  Collins  v.  State,  78 
Ala.  433. 

( 9 )  These  were  matters  to  be  taken  advantage  of,  not 
by  demurrer,  but  by  a  request  for  the  affirmative  charge, 
if  the  evidence  should  disclose  a  want  of  jurisdiction. 
— Smith  V.  State,  supra;  Collins  v.  State,  supra. 

There  was  more  than  one  state's  witness  who  testi- 
fied to  the  falsity  of  defendant's  oath  in  the  recorder's 
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court  on  the  trial  of  said  Passmore,  as  well  as  there 
were  other  corroborating  circumstances;  and  conse- 
quently the  court  did  not  err  in  refusing  defendant  the 
affirmative  charge  requested  on  the  theory  of  a  lack  of 
corroboration. — Joseph  MoDamel  v.  State^  infra,  69 
South.  351;  WUlicuins  v.  State,  68  Ala.  552;  Peterson  v. 
State,  74  Ala.  34. 

(10,  11)  The  defendant  was,  however,  entitled  to  the 
affirmative  charge  on  another  theory,  as  will  be  now 
shown,  and  the  court  erred  in  refusing  such  charge.  In 
order  to  sustain  the  indictment  we  must  interpret  it  as 
meaning  by  its  averments  that  the  charge  on  which  Pass- 
more  was  tried  in  the  recorder's  court,  to  wit,  "a  viola- 
tion of  the  prohibtion  law,"  was  for  a  violation  of  the 
prohibition  law  of  the  state  of  Alabama,  of  which  law 
we  take  judicial  notice,  and  not  for  a  violation  of  the 
prohibition  ordinances  of  the  city  of  Gadsden,  of  which, 
if  any  exist,  we  do  not  take  judicial  notice,  and  which 
we  cannot  even  presume  to  exist  in  the  absence  of  both 
allegation  and  proof. — Case  v.  Mobile,  30  Ala  538 ;  Furh- 
man  v.  Huntsville,  54  Ala  623 ;  Town  of  Clayton  v.  Mar- 
tin, 7  Ala.  App.  190,  60  South.  963. 

The  indictment  here  containing  no  allegation  of  the 
existence  of  such  an  ordinance  and  no  allegation  from 
which  its  existence  must  necessarily  be  inferred,  we 
must  construe  its  averments  as  meaning  that  Passmore 
was  tried  for  a  violation  of  the  state  prohibition  law. 
This  being  true,  and  the  state  having  failed  to  offer  any 
proof  to  show  or  tending  even  to  show  that  the  trial  of 
Passmore  was  had  on  a  written  affidavit  or  complaint, 
the  proof  failed  utterly  to  show  that  the  court  trying 
Passmore  had  any  jurisdiction  to  try  him;  and  hence, 
for  aught  to  the  contrary  appearing,  the  proceedings  in 
which  defendant  is  alleged  to  have  sworn  falsely  were 
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void. — McKinstry  v.  Tuscaloosa^  172  Ala.  347,  54  South. 
629.  This  being  so,  he  was  entitled  to  the  affirmative 
charge. — Collins  v.  State,  78  Ala.  433. 

(12)  On  the  other  hand,  even  if  the  indictment  should 
be  construed  as  alleging  that  Passmore  was  tried  for  the 
violation  of  a  municipal  ordinance,  the  defendant  here 
was  equally  entitled  to  the  affirmative  charge,  because 
of  the  total  failure  of  the  state  to  oflfer  in  evidence  and 
prove  that  there  was  such  an  ordinance. 

Reversed  and  remanded. 


Thomas  v.  The  State. 

Violating  Written  Contract. 

(Decided  June  30,  1915.    Rehearing  denied  October  4,  1915. 

69  South.  908.) 

1.  Constitutional  Law;  Master  and  Servant;  Contract;  Personal 
Right, — The  purpose  of  Acts  1911,  p.  93,  is  to  punish  those  who  are 
guilty  of  obtaining  money  or  property  by  false  misrepresentation  or 
false  pretense,  and  the  act  is  not  invalid  as  permitting  involuntary 
servitude  in  violation  of  section  1,  Amendment  13,  of  the  Federal 
Constitution. 

2.  Master  and  Servant;  Contract;  Violation;  Statute. — The  fact 
that  defendant  was  a  minor  and  could  not  make  a  legally  binding 
contract  was  no  defense  to  a  prosecution  for  a  violation  of  Acts 
1911,  p.  93. 

(Thomas,  J.,  dissents.) 

Appeal  from  Pike  Law  Court. 

Heard  before  Hon.  T.  L.  Bobum. 

James  Thomas  was  convicted  of  entering  into  a  writ- 
ten contract  for  the  performance  of  service,  with  intent 
to  defraud  his  employer,  and  he  appeals.  Affirmed. 

T.  S.  Frazbr^  for  appellant. 
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W.  L.  Mabtin,  Attorney  General,  and  J.  P.  Mudd, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  P.  J. — The  defendant  was  prosecuted  for 
entering  into  a  written  contract  for  the  performance 
of  an  act  of  service  with  intent  to  defraud  his  employer, 
and  obtaining  from  his  said  employer  $60  in  money,  in 
violation  of  the  provisions  of  the  act  approved  March 
9,  1911,  p.  93. 

(1 )  The  object  and  purpose  of  the  act,  and  the  essence 
of  its  provisions,  is  to  punish  those  who  obtain  money, 
or  property,  by  fraudulent  misrepresentation  or  false 
pretense,  and  is  not  similar,  and  has  not  the  correspond- 
ing vice  of  section  6846  of  the  Code  of  1907,  of  permit- 
ting involuntary  servitude  in  violation  of  the  federal 
Constitution  and  statutes  prohibiting  peonage,  held  to 
be  invalid  by  the  United  State  Supreme  Court. — V.  S. 
V.  Reyruylds,  235  U.  S.  133,  35  Sup.  Ct.  86,  59  L.  Ed. 
162.  The  defendant's  demurrers  to  the  affidavit  and  com- 
plaint attacking  the  constitutionality  of  the  proceedings 
were  not  well  taken  and  were  properly  overruled. 

The  state's  demurrers  to  the  defendant's  plea  setting 
up  the  minority  of  the  defendant,  averring  that  he  was 
a  person  over  the  age  of  14  and  under  the  age  of  21, 
were  properly  sustained.  The  contention  of  the  appel- 
lant is  that,  as  the  violation  of  the  statute  involved  mak- 
ing a  contract,  unless  the  defendant  was  of  full  age  to 
make  a  legally  binding  contract,  he  could  not  be  con- 
victed under  the  provisions  of  the  statute.  As  illustra- 
tive of  the  fallacy  of  this  contention,  the  sale  of  prohib- 
ited liquors  in  violation  of  the  prohibition  statutes  also 
embraces  proof  of  the  making  of  a  contract  between  the 
seller  and  purchaser  (Rhodes  v.  State,  3  Ala.  App.  182, 
57  South.  1021),  and  it  would  hardly  be  seriously  con- 
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tended  that  for  this  reason  a  minor  over  14  years  of 
age  would  not  be  subject  to  punishment  for  a  violation 
of  the  statutes  to  suppress  the  evils  of  intemperance 
in  making  an  illegal  sale  of  liquor.  The  question  is  not 
one  of  being  of  the  legal  age  to  enter  into  a  contract,  but 
possessing  the  requisite  guilty  knowledge  of  the  wrong- 
fulness  of  the  act  charged  to  authorize  a  conviction  of 
crime,  and  every  person  over  14  years  of  age  charged 
with  crime  in  this  state  is  presumed  to  be  responsible  for 
his  acts. — Code,  §  7175;  Hamptoiv  v.  State,  1  Ala.  App. 
156,  55  South.  1018. 

(2)  The  general  rule  is  that  the  fact  that  a  person  is 
a  minor  does  not  render  him  incapable  of  committing 
crime  or  exempt  from  responsibility  therefor ;  and  where 
the  gist  of  the  prosecution  is  for  swindling  in  obtain- 
ing money  or  property  by  false  pretenses,  the  fact  that 
the  contract  through  which  the  defendant  operates  is 
voidable  by  reason  of  the  defendant's  infancy  is  no  de- 
fense to  the  prosecution  for  obtaining  the  property  by 
false  representation.  See  Lively  v.  State  (Tex.  Cr. 
App.)  74  S.  W.  321.  The  right  of  an  infant  to  avoid  his 
contracts  because  of  his  minority  is  a  right  given  to 
him  solely  for  his  protection  during  that  period  when 
it  may  be  supposed  he  is  unable  to  fully  protect  him- 
self against  imposition  in  making  agreements.  And  to 
say  that  the  right  of  an  infant  to  avoid  his  contracts 
furnishes  him  a  good  defense  in  a  criminal  prosecution 
of  this  nature,  embracing  such  a  voidable  contract  en- 
tered into  on  his  part,  would  be  to  enable  him  to  turn 
bis  disability  of  minority  into  a  weapon  of  dishonesty 
— ^a  result  that  was  never  designed  or  intended  as  one 
of  the  benefits  to  accrue  to  the  minor  and  be  made  use 
of  by  him  as  an  excuse  for  escaping  responsibility  for 
liis  criminal  acts,  of  which  he  had  sufficient  intelligence 

28—18 


434  COURT  OF  APPEALS  t^^^i- 

[Thomas  v.  The  State.] 

and  discernment  to  comprehend  the  consequence  and 
evil  nature. 

The  evidence  was  amply  sufficient  to  sustain  the 
court's  finding  that  the  defendant  was  guilty  of  the  of- 
fense charged,  and  the  refusal  of  the  court  to  discharge 
the  defendant  because  of  the  insufficiency  of  the  evidence 
to  warrant  a  conviction  was  free  from  error. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  appealed  from  is  ordered  affirmed. 

Affirmed. 

THOMAS,  J.— ( Dissenting. )  —The  statute  under 
which  defendant  was  convicted  provides  that :  "Any  per- 
son who,  with  intent  to  defraud  his  employer,  enters  into 
a  contract  in  writing  for  the  performance  of  an  act  or 
service  and  with  like  intent  obtains  from  such  employ- 
er money  or  other  personal  property  shall  be  guilty  of  a 
misdemeanor,"  etc. — ^Acts  1911,  p.  93. 

One  of  the  essential  elements  of  the  crime  is,  as  seen 
a  binding  written  contract  for  the  performance  of  the 
act  or  service;  for  without  such  a  contract  there  can  be 
no  crime  under  the  statute  quoted,  however  fraudulent 
be  the  intent. — Mcintosh^ s  Cdse,  117  Ala.  128,  23  South. 
668 ;  Harris  Case^  156  Ala.  158,  47  South.  340 ;  Tenny- 
son's Case,  97  Ala.  78,  12  South.  391 ;  Riley's  Case,  94 
Ala.  82,  10  South.  528 ;  and  citations  under  section  6845 
of  the  Code  of  1907. 

The  contracts  of  infants,  as  the  defendant  isi,  are  void- 
able, and,  when  avoided,  as  the  contract  here  was,  by 
his  refusal  to  perform  the  service,  the  case  stands  as  if 
there  had  been  no  contract  {Langham's  Case,  55  Ala. 
114) ;  and  the  writer  is  therefore  unable  to  square  the 
logic  of  holding  the  defendant  liable  criminally  on  ac- 
count of  the  contract,  as  the  majority  of  the  court  nee- 
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essarily  do,  with  the  logic  of  that  holding  that  civilly 
he  would  not  be  liable,  as  undoubtedly  he  would  not. 
The  following  authorities  sustain  the  writer,  he  thinks, 
in  his  dissent  to  the  holding  of  the  majority,  to  wit: 
State  V.  Hovoa/rd,  88  N.  C.  650 ;  Jones  v.  State,  31  Tex. 
Cr.  E.  252,  20  S.  W.  578 ;  authorities  supra ;  Langharn/s 
Case,  supra;  DriscoVs  Case,  77  Ala.  85 ;  22  Cyc.  622.  In- 
fancy is,  as  a  general  rule,  no  defense  against  a  tort, 
just  as  it  is,  as  a  general  rule,  no  defense  against  a 
crime,  but,  when  the  tort  grows  out  of  a  contract,  the 
rule  is  different. — Grove  v.  NevUl,  1  Keb.  778;  Doran 
V.  Smith,  49  Vt.  353;  16  Am.  &  Eng.  Ency.  Law,  308, 
310.  So,  likewise,  when  the  crime  is  predicated  on  a 
contract  of  the  infant  which  has  been  avoided,  infancy 
is  a  good  defense,  the  writer  thinks,  against  the  crime. 
See  authorities  cited  next  before  the  last  cited. 


Long-Lewis  Hardware  Co.  v.  Ewing. 

Assumpsit. 

(Decided  April  13,  1915.    Rehearing  denied  aMy  11,  1915. 

68  South.  794.) 

1.  Appeal  and  Error;  Harmless  Error;  Pleading, — Where  defendant 
had  the  full  benefit  of  the  issue  under  another  plea  to  which  no 
demurrer  was  sustained,  he  cannot  complain  of  the  sustaining  of  a 
demurrer  to  a  plea  raising  a  similar  issue. 

2.  Principal  and  Agent;  Compensation;  ImpossiMlity  of  Perform- 
ance.— ^Where  one  contracts  to  pay  a  commission  to  another  for  pro- 
curing a  sale  of  certain  roofing  material,  he  .cannot  deny  his  liability, 
after  the  contract  of  sale  has  been  made,  because  no  such  roofing  was 
in  existence  or  being  manufactured. 

3.  Same;  Substituted  Contract. — Where  an  agent  effected  a  con- 
tract of  sale  for  his  principal  of  a  specified  kind  of  roofing,  which 
was  not  then  in  existence,  and  without  the  agent's  authority  the 
principal  agreed  to  furnish  the  buyer  a  different  roofing  and  collected 
the  price  therefor,  the  agent  is  entitled  to  his  compensation. 
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4.  Same. — Unless  an  agent  does  so  wlUx  the  knowledge  and  con- 
sent of  both  parties,  he  cannot  act  as  agent  for  both  parties  to  the 
transaction  without  forfeiting  his  right  to  compensation. 

5.  Courts;  Decision;  Review. — Although  the  finding  of  a  city  court 
may  be  reviewed  without  any  presumption  in  its  favor,  under  the 
statute  creating  them,  yet  the  appellate  courts  will  not  disregard  the 
fact  that  such  court  had  better  opportunity  to  determine  the  weight 
and  credibility  of  the  testimony  because  it  had  the  witnesses  before 
it. 

6.  Principal  and  Agent;  Compensation;  Settlement — Where  the 
contract  was  that  the  agent's  commissions  should  be  paid  as  soon  as 
the  principal  recevled  full  payment,  and  without  consulting  the 
agent,  the  principal  gave  the  buyer  a  receipt  in  full  in  consideration 
of  an  assignment  by  him  of  his  property  in  trust  for  his  creditors, 
such  agent  is  entitled  to  his  compensation,  although  the  principal 
failed  to  realize  the  full  amount  of  his  claim  out  of  the  property. 

7.  Interest;  Accrual  of  Debt. — Where  the  agreement  was  that  the 
agent  was  to  receive  his  compensation  when  the  principal  received 
payment  for  the  goods,  the  agent  was  entitled  to  interest  only  from 
the  date  of  the  settlement  of  the  principal  with  the  buyer. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  6 win. 

Assumpsit  by  W.  H.  Ewing  against  the  Long-Lewis 
Hardware  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Corrected  and  affirmed. 

(The  judgment  in  this  case  was  reviewed  by  the  Su- 
preme Court  on  certiorari  to  the  Court  of  Appeals,  and 
the  writ  was  denied.   193  Ala.  678. — Reporter.) 

EsTBS^  Jones  &  Welch,  for  appellant. 

C.  F.  Winkler,  and  J.  L.  Drbnnbn,  for  appellee. 

PER  CURIAM.— This  is  the  second  appeal  in  this 
case. — Long-Levyis  Hardvxjure  Co.  v.  Ewing,  8  Ala.  App. 
657,  62  South.  341.  Appellee  (plaintiff  below)  recov- 
ered judgment  for  a  sum  of  money  alleged  or  claimed 
to  be  due  as  brokerage  or  for  services  rendered  by  him 
in  consummating  an  agreement  of  sale  by  appellant  to 
one  Thompson  of  certain  roofing  material  designated  by 
the  parties  as  "Johns-Manville  3-ply  Standard  Burlap 
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Roofing,"  for  use  by  Thompson  in  the  construction  of 
certain  tenement  buildings  for  the  Tennessee  Coal,  Iron 
&  Railroad  Company.  The  complaint  contained  the  com- 
mon counts  and  a  special  count.  The  cause  was  tried 
by  the  presiding  judge  without  the   intervention  of  a 

jury- 
Plea  No.  12,  to  which  demurrer  was  sustained,  and 

of  which  ruling  appellant  complains,  denied  the  plain- 

tifPs  right  to  recover  for  the  reason,  it  is  alleged,  that, 

at  the  time  of  the  alleged  sale  of  the  material,  none  such 

as  that  designated  had  been  manufactured  or  was  then 

in  existence;  wherefore,  it  is  said,  the  contract  or  sale 

out  of  which  the  brokerage  or  commission  arose  had  no 

legal  existence. 

(1)  The  plea  attempt*  in  effect  to  assert  that  there 
was  no  consideration  for  the  alleged  agreement;  but, 
since  appellant  had  the  full  benefit  of  this  issue  under 
its  plea  No.  4,  it  was  not  prejudiced  by  the  ruling,  even 
if  erroneous.  The  plea,  however,  is  manifestly  defective 
in  substance  for  the  reason  which  we  shall  presently 
consider. 

Appellant's  chief  insistence  is  that  judgment  should 
not  have  gone  against  it  for  the  reason  that  the  subject- 
matter  of  the  contract — the  roofing  material  stipulated 
in  the  agreement  between  the  parties — never  had  any 
actual  or  potential  existence.  Appellant  was  the  vendor, 
and  the  agreement  of  sale  between  it  and  Thompson, 
which  appellee  was  instrumental  in  bringing  about,  was 
reduced  to  writing,  and  designated  the  material  as 
"Johns-Manville  3-ply  Standard  Burlap  Asbestos  Roof- 
ing j"  the  consideration  being  |4.35  per  square.  The 
agreement  between  the  parties  relating  to  the  brokerage 
or  commission  at  first  rested  in  parol,  but  was  subse- 
quently reduced  to  writing,  and  designated  the  material 
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as  "Johns-Manville  3-ply  Stan.  Burlap  Roofing,  sold  to 
R.  S.  Thompson  at  f  4.35  per  square.''  In  its  order  to 
the  Johns-Manville  Company,  the  manufacturer  of  roof- 
ing material  appellant  designated  the  material  in  the 
same  language  as  was  contained  in  the  agreement  of  sale 
between  it  and  Thompson.  The  manufacturer,  as  in  com- 
pliance with  this  order,  delivered  to  appellant  a  roofing 
material  which  appellant  in  turn  delivered  to  Thomp- 
son as  in  compliance  with  the  agreement  of  sale  between 
them.  After  Thompson,  who  was  a  contractor,  had  cov- 
ered some  40  buildings  with  the  material  thus  obtained, 
the  Tennessee  Coal,  Iron  &  Railroad  Company  rejected 
the  material  as  not  in  compliance  with  the  contract  be- 
tween it  and  Thompson.  It  was  then  discovered  that 
this  material  was  a  brand  known  and  called  "Johns- 
Manville  3-ply  Brooks  Roofing,"  and  that  the  Johns- 
Manville  Company  did  not  manufacture  a  3-ply  Burlap 
Roofing,  but  did  manufacture  a  3-ply  Asbestos  Roofing 
known  as  the  "Brooks  Brand,"  and  also  a  brand  called 
"Johns-Manville  Standard  Asbestos  Roofing,"  contain- 
ing burlap,  which  carried  a  ten-year  guaranty,  and  it 
was  this  latter  brand  which  was  called  for  in  the  con- 
tract between  Thompson  and  the  Tennessee  Coal,  Iron 
&  Railroad  Company.  Thereupon  an  adjustment  of  their 
differences  was  had  between  the  Tennessee  Coal,  Iron 
&  Railroad  Company,  Thompson,  and  appellant^  in 
which  a  deduction  was  made  on  account  of  the  roofing 
which  had  already  been  placed  on  the  buildings,  and 
by  supplying  the  brand  of  material  required  of  Thomp- 
son for  the  remainder  of  the  buildings.  This,  however, 
was  done  without  the  knowledge  or  consent  of  appellee. 
The  evidence  tends  to  show  that  no  roofing  material 
of  the  specific  brand  or  designation  stipulated  for  be- 
tween the  parties  and  Thompson  was  being  manufac- 
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tnred  at  that  time,  but  that  neither  of  the  parties,  nor 
Thompson,  was  then  aware  of  that  fact,  nor  did  they 
know  that  the  material  delivered  was  other  than  that 
ordered  or  stipulated  for  until  it  was  rejected  by  the 
Tennessee  Coal,  Iron  &  Railroad  Company.  The  evidence 
also  tends  to  show  that  appellant,  in  making  its  bid  for 
the  order,  had  before  it  the  agreement  between  Thomp- 
son and  the  railroad  company,  or  the  specifications 
which  called  for  ^^Johns-Manville  Standard  Asbestos 
Roofing,  guaranteed  for  ten  years,"  and  that  appellant, 
in  making  the  price  at  which  it  would  furnish  the  ma- 
terial, included  therein  the  amount  of  brokerage  or 
commission  it  had  agreed  to  pay  appellee,  and  in  fact 
subsequently  collected  a  considerable  part  thereof  and 
made  some  payment  to  appellee  on  account. 

(2)  Appellant,  having  undertaken  and  obligated  it- 
self to  sell  and  deliver  the  material,  cannot,  in  the  ab- 
sense,  of  course,  of  fraud,  be  heard  to  deny  its  liability 
to  appellee  for  services  rendered  by  him  in  bringing 
about  the  agreement  of  sale,  even  though  no  such  ma- 
terial had  then  been  manufactured.  A  contract  to  do 
an  impossible  thing  may  be  void ;  but  it  is  never  impos- 
sible to  procure  and  deliver  an  article  of  commerce  which 
may  be  had  in  the  market  or  which  may  be  manufac- 
tured. 

"Where  no  express  or  implied  provision  as  to  the  event 
of  impossibility  can  be  found  in  the  terms  or  circum- 
stances of  the  agreement,  it  is  a  general  rule  of  construc- 
tion, founded  on  absolute  and  unqualified  terms  of  the 
promise,  that  the  promisor  remains  responsible  for  dam- 
ages, notwithstanding  supervening  impossibilities. 
•  •  *  It  is  no  excuse  for  the  nonperformance  of  a 
condition  that  it  is  impossible  for  the  obligor  to  fulfill 
it,  the  condition  being  in  its  nature  possible." — Beach 
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on  Modern  Law  of  Contracts,  §§  216,  273;  Jones  v.  U. 
S.y  6  Otto  (96  U.  S.)  24,  24  L.  Ed.  644;  Jones  v.  Anr 
derson,  82  Ala.  302,  2  South.  911 ;  Anderson  v.  Ma/y,  50 
Minn.  280,  52  N.  W.  530,  17  L.  E.  A.  555,  36  Am.  St. 
Rep.  642;  Myers  v.  Drake,  10  Watts  (Pa.)  110. 

(3)  But,  independent  of  this  consideration,  roofing 
material  was  in  fact  delivered  by  appellant  to  Thomp- 
son, and  by  Thompson  received  as  in  compliance  with 
the  terms  of  sale,  and  appellant  collected  the  consider- 
ation agreed  to  be  paid  therefor,  including  in  part,  if 
not  in  whole,  the  amount  it  had  agreed  to  pay  as  com- 
missions or  brokerage  to  appellee,  and  it  was  not  with- 
in the  province  of  those  parties  to  rescind  that  transac- 
tion or  to  make  a  new  agreement  so  as  to  relieve  appel- 
lant of  liability  to  appellee  without  the  latter^s  consent. 

( 4 )  It  is  urged  that  appellee  was  guilty  of  fraud  and 
bad  faith,  precluding  his  right  to  recover,  in  that  he 
was  acting  as  the  agent  of  both  parties,  without  their 
mutual  knowledge  or  consent.  It  is  well  understood  that 
one  may  not  act  as  agent  or  broker  for  both  parties 
to  the  transaction  without  forfeiting  his  right  to  com- 
pensation, unless  it  is  shown  that  he  did  so  with  the 
knowledge  and  consent  of  both  parties. — Chreen  v.  Souths 
em  States  Lumber  Co.,  163  Ala.  511,  50  South.  917. 

(5)  There  is  evidence  in  the  record  which  tends  to 
show  that  appellee  was  in  a  sense  acting  for  both  par- 
ties, but  it  may  be  reasonably  inferred  that  they  were 
both  aware  of  this  fact  and  impliedly  consented  there- 
to. There  is  evidence  tending  also  to  show  that  appellee 
had  no  arrangement  whereby  he  was  to  receive  or  did 
receive  compensation  except  from  appellant.  Although 
the  testimony  may  not  be  altogether  convincing  and 
satisfactory,  and  although   the  act  creating  the  trial 
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court  directs  us  to  indulge  no  presumption  in  favor  of 
the  rulings  of  that  court  upon  the  evidence,  yet  this 
court  should  be  not  unmindful  of  the  fact  that  the  trial 
court,  in  having  the  witnesses  in  person  before  it,  had 
better  opportunity  to  determine  what  weight  should  be 
accorded  the  testimony  of  the  several  witnesses. — Pon- 
der V.  Morris,  152  Ala.  531,  44  South.  651. 

(6)  It  is  also  insisted  by  appellant  that,  by  the  pro- 
visions of  the  agreement  between  it  and  appel- 
lee, the  brokerage  or  commission  was  not  to  be 
paid  until  Thompson  had  paid  appellant  in  full  for -the 
material.  It  sufficiently  appears  from  the  record  that 
sundry  payments  were  made  by  Thompson  on  this  ac- 
count, and  that  finally  a  full  and  complete  settlement 
was  had  between  him  and  appellant,  and  that  the  latter 
had  executed  and  delivered  to  the  former  a  receipt  in 
full  for  the  demand,  in  consideration  of  an  assignment 
or  a  conveyance  of  property  in  trust  made  by  Thompson 
to  or  for  the  benefit  of  his  creditors,  including  appellant. 
This  likewise  was  accomplished  without  the  knowledge 
or  consent  of  appellee,  and,  in  so  far  as  he  is  concerned^ 
must  be  treated  as  full  payment  by  Thompson,  although 
appellant  may  not  in  fact  have  realized  out  of  the  prop- 
erty conveyed  the  full  amount  of  its  demand. 

(7)  It  is  insisted  that  the  judgment  was  excessive,  and 
for  this  error  is  assigned.  It  appears  that  the  final  set- 
tlement between  appellant  and  Thompson  was  had,  and 
a  full  release  executed  about  October  29,  1910.  It  was 
not  until  then  that  appellee's  demand  matured,  and  in- 
terest should  run  only  from  that  date.  In  the  judgment, 
interest  was  erroneously  calculated  from  the  15th  day 
of  January,  1910.  The  judgment  should  be,  and  accord- 
ingly is,  corrected  by  reducing  it  from  |724.32  to  |688.50. 
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The  record  is  otherwise  free  from  error,  and  the  judg- 
ment as  corrected  is  affirmed. 

Corrected  and  affirmed. 

Note. — This  opinion  was  prepared  by  Judge  Ceum, 
and  was  adopted  by  the  court  after  his  retirement. 


andnnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Vredenburgh 

Saw  Mill  Company. 

Assumpsit. 

(Deckletl  June  30,  19ir».     G9  South.  228.) 

1.  Trial;  Objections  to  Evidence. — Where  no  objection  was  Inter- 
posed to  the  question,  the  court  cannot  be  put  in  error  for  refusing  to 
exclude  evidence  responsive  to  the  question. 

2.  Carriers;  Freight;  Action  for;  Issues. — In  an  action  by  a  carrier 
against  a  shipper  for  freight  where  the  uncontradicted  evidence 
showed  that  the  carrier  endeavored  to  deliver  the  car  to  the  con- 
signee, who  positivelj'  rejected  and  refused  to  receive  the  shipment, 
there  was  no  completed  delivery  of  the  shipment ;  to  constitute  a 
completed  delivery  there  must  be  a  delivery  by  the  carrier,  and  an 
acceptance  by  the  consignee,  and  the  court  should  not  have  submitted 
to  the  jury  the  question  of  delivery  to  the  consignee. 

3.  Same;  Implied  Promise. — Even  if  the  bill  of  lading  contains  no 
express  stipulation  binding  him  to  pay,  yet  the  consignor  Impliedly 
contracts  to  pay  the  freight,  since  the  shipper  engaged  the  services 
of  the  carrier  on  its  own  account. 

4.  Sales;  Delivery;  Parsing  Title. — The  presumptive  title  that  passes 
to  the  consignee  on  the  delivery  of  the  goods  by  the  consignor  to  the 
carrier  Is  prima  facie  that  of  owner,  but  it  may  be  rebutted  by  show- 
ing that  the  consignor  remains  as  owner. 

5.  Carriers:  Freight;  Undisclosed  Principal. — Where  a  shipper 
takes  a  bill  of  lading  in  his  own  name  as  consignor,  and  does  not  at 
the  time  disclose  his  agency  or  put  the  carrier  on  notice  that  he  is 
acting  as  agent  of  another  in  making  the  shipment,  and  Is  not  dealing 
with  the  goods  on  his  own  account,  such  shipper  impliedly  contracts 
to  pay  the  freight,  and  the  carrier,  having  no  knowledge  to  the 
contrary  may  deal  with  the  consignor  as  owner  of  the  shipment,  and 
the  consignor  cannot  escape  liability  for  freight,  after  the  refusal 
of  the  consignee  to  accept  the  shipment,  by  Informing  the  carrier 
that    he  acted   as   agent   in   making   the   shipment. 

G.  Principal  and  Agent;  Liability  of  Agent. — An  agent  may  be  held 
personally  liable  on  his  contract  if,  at  the  time  of  making  the  con- 
tract with  another,  he  does  not  disclose  his  agency  in  making  the 
contract. 
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Appbal  from  Monroe  Law  and  Equity  Court. 

Heard  before  Hon.  W.  G.  McCoevby. 

Assumpsit  by  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  against  the  Vredenburgh  Saw- 
mill Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.   Reversed  and  remanded. 

It  appears  that  the  defendant  shipped  a  car  load  of. 
lumber  to  L.  W.  Radina  &  Co.,  at  Cincinnati,  in  the  state 
of  Ohio,  via  the  Southern  Railway  Company  to  Birm- 
ingham and  the  Alabama  Great  Southern  Railway  Com- 
pany from  Birmingham  to  Chattanooga,  and  thence  by 
the  plaintiff  line  from  Chattanooga  to  Cincinnati,  where 
it  was  offered  to  the  consignee,  who  declined  to  receive 
it.  It  appears  further  that  the  freight  charges  of  the 
two  other  railways  mentioned  were  paid  to  them  by  the 
plaintiff  line,  and  that  the  defendant  was  notified  of  the 
failure  of  the  consignee  to  receive  the  lumber,  and  was 
asked  for  instructions  as  to  its  disposal.  The  car  re- 
mained loaded  with  lumber  and  in  storage  for  quite 
awhile,  until  the  storage  amounted  to  fSOl,  a  demur- 
rage to  $32,  which,  together  with  the  freight,  made  a 
total  of  f451.23.  After  due  notice  the  lumber  was  sold 
at  public  outcry  to  the  highest  bidder,  and  brought  the 
sum  of  f  50.94.  This  suit  is  for  the  balance. 

Pbttus,  Fuller  &  Lapslby,  for  appellant. 

Barnbtt  &  BuGG,  for  appellee. 

PELHAM,  P.  J.— (1)  The  first  assignment  of  error 
relates  to  the  action  of  the  trial  court  in  overruling  the 
motion  of  the  plaintiff  (appellant)  to  exclude  the  an- 
swer of  the  witness  J.  M.  Arnold,  whose  deposition  was 
introduced  in  evidence,  to  a  question  propounded  to 
him  on  cross-examination  by  the  defendant,  which  an- 
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swer  is  as  follows:  ^The  placing  of  the  car  on  the  pri- 
vate siding  of  L.  W.  Badina  &  Co.  constituted  a  delivery 
by  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company/^ 

(2)  No  objection  was  made  to  the  question  eliciting 
this  answer,  and,  as  the  answer  was  responsive  to  the 
question,  the  ruling  of  the  court  in  refusing  to  exclude 
the  testimony  was  free  from  error. — Kirk  v.  State,^  10 
Ala.  App.  216,  65  South.  195.  It  is  insisted  by  appellant 
in  this  connection,  however,  that,  as  the  answer  of  the 
witness  states  only  an  opinion  or  conclusion  of  the  wit- 
ness, which  is  directly  and  itreconcilably  opposed  to  the 
uncontroverted  facts  showing  that  there  had  not  been 
a  completed  delivery  of  the  car  in  question,  the  state- 
ment of  this  opinion  or  conclusion  of  the  witness  raises 
no  conflict  in  the  evidence  with  the  undisputed  facts 
showing  the  contrary,  that  is,  that  there  had  not  been  a 
completed  delivery  of  the  car,  the  point  made  being  that, 
as  there  could  be  no  inference  drawn  from  the  undis- 
puted facts  testified  to  that  there  had  been  a  completed 
delivery  of  the  car  to  L.  W.  Badina  &  Co.  (the  con- 
signees under  the  contract  of  shipment),  the  court  was 
in  error  in  submitting  the  question  of  a  delivery  to  Ra- 
dina  &  Co.  to  the  jury  as  a  predicate  for  a  finding  favor- 
able to  the  defendant  on  the  plaintifPs  cause  of  action 
for  freight  and  demurrage  charges. 

The  facts  deposed  to  by  the  witnesses  show  that  the 
plaintiff  endeavored  to  deliver  the  car,  but  that  the  con- 
signee not  only  did  not  accept,  but  positively  rejected 
and  refused  to  receive,  the  shipment,  and  there  could 
not,  therefore,  have  been  a  completed  delivery  of  the 
shipment,  and  there  was  no  conflict  in  the  evidence  on 
this  point,  for,  ^^where  a  witness  states  an  opinion  or 
conclusion  which  is  irreconcilably  opposed  to  the  stated 
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I 

facts  upon  which  it  is  founded,  the  opinion  or  conclu- 
sion is  a  testimonial  nonentity  and  raises  no  conflict 
with  the  stated  facts." — Hicks  v.  Burgess,  185  Ala.  584, 
64  South.  290,  292. 

The  court  submitted  the  question  of  a  delivery  hav- 
ing been  made  to  the  consignees  ( Badina  &  Co. )  to  the 
jury,  and  in  the  oral  charge  of  the  court  used  this  lan- 
guage, to  which  an  exception  was  reserved  by  the  plain- 
tiff :  "If  you  believe  from  the  evidence  in  this  case  that 
this  lumber  was  delivered  to  L.  W.  Radina  &  Co.,  this 
defendant  is  not  liable." 

We  think  the  court  was  in  error  in  so  instructing  the 
jury  when  no  fact  had  been  testified  to  by  any  witness 
affording  an  inference  that  there  had  been  a  delivery 
and  acceptance — a  completed  delivery  of  the  shipment 
to  Radina  &  Co.,  the  consignee. 

(3)  The  appellee  was  neither  the  owner  nor  the  con- 
signee of  the  shipment,  but  was  the  shipper  or  consign- 
or, and,  while  the  bill  of  lading  contained  no  express 
stipulation  on  the  part  of  the  consignor  to  pay  the 
freight,  there  was  an  implied  contract  that  it  would, 
as  the  shipper  who  had  on  its  own  account  engaged  the 
services  of  the  plaintiff  as  a  carrier,  pay  the  legally 
established  transportation  charges  if  the  consignee 
should  refuse  to  accept  the  shipment  and  pay  the  law- 
ful charges. — 6  Cyc.  500,  §  5,  and  authorities  cited  in 
note  1.  Otherwise  there  would  be  no  way  in  those  cases 
where  the  consignee  rightfully  refuses  to  accept  the  ship- 
ment and  is  not  responsible  for  the  charges  of  carriage 
to  enforce  the  statutes  requiring  common  carriers  under 
stipulated  penalty  in  case  of  failure  to  exact  and  collect 
lawful  published  and  established  rates  and  charges. 

(4,  5)  In  this  case  it  is  cont^ided  that,  as  the  ship- 
per or  consignor  was  not  the  owner  of  the  goods  (lum- 
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ber)  shipped,  but  was  acting  only  as  the  agent  of  the 
consignee,  or  a  third  party,  in  engaging  the  services  of 
the  carrier,  the  carrier  cannot  recover  of  it  the  freight 
charges.  Under  the  facts  shown  the  shipper  did  not  dis- 
close its  agency  to  the  carrier  at  the  time  of  making  the 
shipment,  but,  on  the  contrary,  took  a  bill  of  lading  in 
its  own  name  as  consignor,  as  having  shipped  the  lum- 
ber on  its  own  account.  There  were  no  facts  or  circum- 
stances connected  with  the  shipment  at  the  time  the 
shipper  delivered  the  goods  to  the  carrier  putting  the 
carrier  on  notice  that  the  consignor  was  acting  as  the 
agent  of  another  in  making  the  shipment,  and  was  deal- 
ing with  it  on  its  own  account,  or  as  the  owner  of  the 
goods,  at  or  before  the  time  of  their  delivery  for  car- 
riage. The  shipper  took  a  bill  of  lading  and  made  the 
shipment  in  its  own  name  as  consignor  on  its  own  ac- 
count, and,  in  the  absence  of  knowledge  or  notice  to  the 
contrary,  the  carrier  had  a  right  to  presume  at  the  time 
of  receiving  the  shipment  and  issuing  the  bill  of  lading 
to  the  shipper  as  consignor  that  it  was  dealing  on  its 
own  account  in  its  own  right,  or  as  the  owner  of  the 
shipment,  although  the  title,  of  course,  presumptively 
would  eo  instanti  pass  to  the  consignee  upon  delivery 
of  the  goods  to  the  carrier.  This  presumptive  title,  how- 
ever, that  arises  after  or  upon  the  delivery  of  the  ship- 
ment is  only  prima  facie,  and  may  be  rebutted  by  facts 
showing  the  consignor  to  be  the  owner. — Sovihenv  RaU- 
wwy  Co.  V.  Proator,  3  Ala.  App.  413,  57  South.  513. 
Where,  as  here,  the  carrier  receives  the  shipment  from 
the  consignor  without  knowledge  or  notice  that 
he  or  it  is  acting  as  the  agent  of  another,  it  will 
be  held  that  the  carrier  received  the  shipment  on 
the  faith  of  an  implied  promise  on  the  part  of  the  con- 
signor to  pay  the  lawful  freight  charges  in  the  event 
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the  consignee  refuses  to  accept  the  shipment  and  pay 
the  charges,  and  the  consignor  cannot  escape  liability 
therefor  by  subsequently  informing  the  carrier,  after  the 
consignee  has  refused  to  accept  the  shipment,  that  he 
was  not  acting  in  his  own  behalf  and  on  his  own  account, 
but  was  acting  as  the  agent,  or  in  behalf  of  another  in 
making  the  shipment ;  in  other  words,  the  consignor  can- 
not change  or  escape  his  liability  as  such  after  entering 
into  the  contract  of  shipment,  and  dealing  with  the  car- 
rier as  the  consignor,  by  notifying  the  carrier  after  his 
shipment  has  been  carried  to  its  destination  and  reject- 
ed by  the  consignee  that  he  was  acting  merely  as  the 
agent  of  the  true  consignor,  when  that  fact  was  not  prev- 
iously disclosed  in  the  transaction. 

(6)  It  is  a  familiar  principle  of  law  that  an  agent, 
who,  at  the  time  of  entering  into  a  contract  with  an- 
other, does  not  disclose  the  fact  that  he  is  an  agent  or 
acting  as  such  in  making  the  contract,  may  be  held  to 
a  personal  liability  on  the  contract. — Wood  v.  Bretver, 
73  Ala.  259;  Bell  v,  Teague,  85  Ala.  211,  3  South.  861; 
Brent  v.  Miller,  81  Ala.  309,  8  South.  219;  Dexter  v. 
OUcmder,  93  Ala.  446,  9  South.  361. 

The  rulings  of  the  trial  court  made  the  basis  of  assign- 
ments of  error  are  not  in  harmony  with  what  we  have 
said,  and  the  rule  we  have  announced  as  a  guide  to  the 
court  on  another  trial  of  the  case. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded  for  trial  in  accordance  with  our  holding  as 
hereinabove  expressed. 

Reversed  and  remanded. 
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James,  et  al.  v.  Kitzenger  &  Co. 

Assumpsit. 

(Decided  April  13,  1016.    68  South.  082.) 

1.  Bonds;  Appeal;  Right  of  Action. — The  remedy  provided  by  sec- 
tion 4725,  Code  1907,  for  obtaining  Judgments  against  surety  on 
appeal  bonds  is  not  exclusive,  and  an  independent  action  against 
the  sureties  on  the  bond  will  He. 

2.  Same;  Demand  for  Payment — ^A  demand  for  payment  Is  not  a 
condition  precedent  to  maintaining  an  action  against  the  sureties 
on  an  appeal  bond. 

3.  Bankruptcy ;  Discharge;  Sureties;  Effect. — Where  Judgment  has 
been  obtained  against  the  principal  upon  an  appeal  bond  on  a  trial 
upon  the  appeal,  the  discharge  of  the  principal  in  bankruptcy  relieves 
him,  but  does  not  relieve  the  sureties  on  his  bond. 

4.  Same. — Where  a  cause  is  tried  on  appeal  and  the  principal  in 
the  appeal  bond  prevents  judgment  from  being  obtained  against  him 
by  pleading  a  discharge  in  bankruptcy,  then  the  sureties  are  not  liable 
on  the  bond. 

Appeal  from  Birminghaiu  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Harry  Kitzenger  &  Company  against  0. 
W.  James  and  another  as  sureties  on  an  appeal  bond. 
Judgment  for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Count  2  is  as  follows :  Plaintiff  claims  of  defendants 
C.  W.  James  and  W.  K.  McAdory  f  187  for  that  on,  to 
wit,  July  17,  1911,  said  plaintiff  did  recover  a  judgment 
in  the  Birmingham  court  of  common  pleas  against  the 
American  Cloak  &  Suit  Company,  a  body  corporate,  for 
the  sum  of  f  80.55,  besides  the  cost  of  the  suit,  and  said 
American  Cloak  &  Suit  Company  did  appeal  the  said 
cause  to  the  city  court  of  Birmingham,  Ala.,  and  for 
the  purpose  of  so  appealing  the  said  cause  did  execute 
and  deliver  its  certain  bond  and  undertaking  in  writing^ 
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and  that  the  said  bond  is  in  substance  and  figures  as  fol- 
lows :  ( Here  follows  the  usual  form  of  appeal  bond  tak- 
ing said  cause  from  the  court  of  common  pleas  to  the 
city  court,  conditioned  as  required  by  law,  and  signed 
by  the  American  Cloak  &  Suit  Company,  by  C.  W. 
James,  Treasurer  and  Manager,  and  C.  W.  James  and 
W.  K.  McAdory. )  Plaintiff  avers  that  said  bond  or  un- 
dertaking was  duly  taken  and  approved  by  the  clerk  of 
the  said  Birmingham  court  of  common  pleas ;  and  plain- 
tiff avers  that  said  cause  was  heard  and  determined  by 
said  city  court  of  Birmingham  on  June  20,  1912,  and 
that  on  said  day  the  judgment  was  rendered  against  the 
said  American  Cloak  &  Suit  Company,  which  was  not 
sued  in  this  action,  for  the  sum  of  $90.65,  and  for  the 
costs  of  the  suit,  and  that  the  said  judgment  still  re- 
mains unpaid  and  unsatisfied,  and  that  the  condition  of 
the  said  bond  had  been  broken  in  this:  (1)  The  said 
American  Cloak  &  Suit  Company  did  not  prosecute  said 
appeal  to  effect  and  pay  and  satisfy  said  judgment,  both 
as  to  debt  and  costs  as  was  rendered  in  said  case;  and 
(2)  said  company  did  not  prosecute  said  appeal  to  ef- 
fect; and  (3)  that  said  company  did  not  pay  and  sat- 
isfy the  said  judgment,  both  as  to  debt  and  cost  as  was 
rendered  in  said  cause  by  said  city  court,  and  that  the 
said  sums  of  money  and  interest  thereon  are  now  due 
and  unpaid. 

Complaint  then  sets  up  the  usual  waiver  of  exemption 
clause.  The  demurrers  are  that  said  complaint  fails  to 
aver  any  request  to  pay  the  amount  claimed  therein; 
plaintiff  never  intended  to  hold  defendants  liable  on  the 
said  bond  at  the  time  he  obtained  a  judgment  in  the 
court  against  defendant  on  whose  bond  defendants  in 
this  cause  were  sureties ;  for  aught  that  appears,  plain- 
tiff was  satisfied  with  a  judgment  against  the  American 

29— 18 
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Cloak  &  Suit  Company,  and  when  it  so  obtained  a  judg- 
ment it  released  the  said  sureties  who  are  defendants 
in  this  cause;  for  aught  that  appears  defendants  were 
released  from  said  bond  when  said  plaintiffs  at  the  time 
it  obtained  a  judgment  against  the  American  Cloak  & 
Suit  Company  failed  to  have  a  judgment  at  the  same 
time  rendered  against  defendants,  and  this  appears  from 
the  face  of  the  complaint ;  plaintiff  should  be  estopped 
from  prosecuting  this  cause  of  action,  for  that  the  stat- 
ute provides  that,  on  an  appeal  or  certiorari,  if  judgment 
is  obtained  it  must  be  rendered  against  the  sureties  as 
well  as  the  principal,  which  judgment  must  include  the 
cost  of  the  inferior  and  appellate  courts.  There  was  also 
demurrer  because  of  indefiniteness  and  uncertainty  and 
the  failure  to  state  a  cause  of  action.  The  pleas  raise 
practically  the  same  questions  as  raised  by  the  first  de- 
murrers. 

Prank  S.  Andrbsss,  for  appellant. 

Stbrung  a.  Wood^  for  appellee. 

THOMAS,  J. — The  reporter  will  set  out  count  2  of  the 
complaint,  which  fully  states  plaintiff's  case. 

(1)  The  court  overruled  defendants'  demurrers  to 
this  count,  and  we  think  properly  so.  They  proceed 
chiefly  on  the  theory  that  the  remedy  provided  by  sec- 
tion 4725  of  the  Code  for  obtaining  judgments  against 
sureties  on  an  appeal  bond  is  an  exclusive  remedy,  and 
that  therefore  an  independent  action  on  the  bond,  as 
this  is,  cannot  be  resorted  to.  In  the  recent  case  of  Jaffa 
V.  Fidelity  d  Dep.  Co.,  7  Ala.  App.  206,  60  South.  966, 
we  decided  adversely  to  appellants  practically  the  same 
questions  raised  by  the  demurrers  here,  and  we  find  no 
good  reason  why  we  should  now  depart  from  that  ml- 
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ing. — Code,  §  4725 ;  Jaffe  v.  Fidelity  d  Dep.  Co.^  supra. 

(2)  It  is  insisted  that,  if  an  action  on  the  bond  can 
be  maintained  at  all,  it  can  only  be  done  after  a  demand 
for  its  payment;  but  we  are  cited  to  no  authority,  and 
know  of  none,  so  holding.  We  find  the  general  rule, 
which  is  applicable  to  the  contract  here  sued  on,  to  be 
to  the  contrary. — 9  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
199 ;  Gannett  v.  Roper,  10  Ala.  842. 

After  the  overruling  of  their  demurrers  to  the  com- 
plaint, the  defendants  pleaded  thereto  the  general  is- 
sue and  three  special  pleas,  to  each  of  which  special 
pleas  a  demurrer  was  sustained — properly  so,  we  think. 
Two  of  these  special  pleas  sought  to  raise  practically 
the  same  questions  as  were  raised  by  the  demurrer  to 
the  complaint;  one  setting  up  that  the  plaintiff  by  ob- 
taining judgment  against  the  principal  obligor  in  the 
bond  and  by  failing  to  obtain  a  judgment  against  the 
sureties,  on  the  trial  of  the  appeal  which  the  bond  was 
given  to  secure,  released  the  sureties ;  and  the  other  set- 
ting up  that  the  plaintiff  by  so  doing  estopped  himself 
from  prosecuting  this  action  on  the  bond  against  the 
sureties.  The  case  of  Jaffe  v.  Fidelity  d  Dep,  Co.,  supra, 
disposes  of,  as  before  said,  these  questions  contrary  to 
the  contention  of  appellants. 

(3)  The  other  special  plea  set  up  that  the  principal 
in  the  bond — the  American  Cloak  &  Suit  Company — 
against  whom  plaintiff  obtained  the  judgment  on  June 
20,  1912,  on  the  trial  of  the  appeal,  which  the  bond  was 
given  to  secure,  was  subsequently  adjudicated  a  bank- 
rupt on,  to  wit,  August  12,  1912,  and  was  later  on,  to 
wit,  June  2,  1914,  discharged  from  liability  on  all  debts, 
judgments,  etc.,  provable  against  it  under  the  Bankrupt- 
cy Act.  The  adjudication  and  discharge  in  bankruptcy 
of  the  principal  was,  as  will  be  observed,  after  judgment 
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had  been  obtained  against  it  on  the  trial  of  the  appealed 
case,  and  this  suit  is,  as  seen,  a  common-law  action  on 
the  appeal  bond  against  its  sureties  for  a  failure  to  com- 
ply with  the  terms  of  the  bond,  which  bound  them  to 
pay  the  judgment  obtained  against  the  principal.  Clear- 
ly, therefore,  the  case  of  Young  v.  Howe^  150  Ala.  157, 
43  South.  488,  where  no  judgment  on  appeal  had  been 
obtained,  and  where  on  the  trial  of  such  appeal  the  plea 
of  a  discharge  in  bankruptcy  was  filed  by  the  princi- 
pal, the  defendant  on  appeal,  to  prevent  such  a  judg- 
ment, has  no  application.  The  terms  of  an  appeal  bond 
bind  the  sureties  "to  pay  such  judgment,  both  as  to  debt 
and  costs,  as  may  be  rendered  against  the  principal  on 
the  trial  of  the  case  on  appeal,"  and  when,  as  here,  a 
judgment  has  been  obtained  against  the  principal  on 
such  appeal,  his  subsequent  discharge  by  operation  of 
law  from  the  payment  of  such  judgment,  as  by  bank- 
ruptcy, while  it  relieves  him  (Ellis  v.  Mobile^  etc.^  166 
Ala.  187,  51  South.  860),  does  not  operate  to  discharge 
the  sureties  from  their  obligation  to  pay  that  judgment. 
—  {Garnett  v.  Roper,  10  Ala.  842;  Leader  v.  MattmgXy, 
140  Ala.  444,  37  South.  270 ;  Stute  i?.  Parker,  72  Ala. 
183;  Smith  v.  GUIam,  80  Ala.  300;  Moxmt  v.  Stexjowri, 
86  Ala.  365,  5  South.  582 ;  16  Am.  &  Eng.  Ency.  Law  [2d 
Ed.]  792,  and  cases  cited  in  note  5). 

(4)  On  the  other  hand,  where  the  principal,  on  the 
trial  of  the  case  on  appeal,  prevents  a  judgment  from 
being  obtained  against  him  by  pleading  his  discharge 
in  bankruptcy,  then  the  sureties  are  not  liable  on  the 
bond,  because  the  condition  to  their  liability  as  fixed 
in  the  bond,  to  wit,  a  judgment  against  the  principal, 
has  not  been  met. — Young  v.  Howe,  supra. 

As  to  the  last  contention  of  appellants,  to  the  effect 
that  the  court  erred  in  declining,  as  recited  in  the  judg- 
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ment  entry,  to  permit  them,  during  the  progress  of  the 
trial,  to  amend  one  of  their  special  pleas,  it  need  only 
be  said  that  it  nowhere  appears  that  any  exception  was 
taken  to  the  action  of  the  court  in  this  particular;  the 
appeal  here  being  on  the  record  proper  without  a  bill 
of  exceptions. 
Aflfirmed. 


H.  H.  Hitt  Lumber  Co.  v.  McCormack. 

Assumpsit. 

(Decided  May  13,  1915.    68  South.  696.) 

1.  Witnesses;  Examination;  Refreshing  Recollection. — A  witness 
was  properly  allowed  to  use  certain  memoranda  made  by  him  to 
refresh  his  recollection,  where,  after  so  refreshing  his  recollection, 
he  was  able  to  state  the  quantity  of  certain  timber  shown  by  the 
scallngs  made  by  him. 

2.  Same. — ^A  mere  memoranda  used  by  a  witness  to  refresh  his 
recollection  did  not  thereby  become  itself  admissible. 

3.  Evidence;  Book  Accounts;  dealings. — Where  a  person  was  en- 
gaged in  cutting  logs  and  scaled  the  logs  cut  and  made  memoranda 
thereof  in  a  book  carried  in  his  pocket,  and  each  night  made  entries 
on  a  sheet  of  paper  from  such  memoranda  and  testified  that  such 
scaling  was  correct,  such  sheet  of  paper  constituted  the  perma- 
nent record,  and  was  admissible  as  original  evidence. 

4.  Same;  Agent;  Admissions;  Proof  of  Relationship. — Where  the 
action  was  for  cutting  logs  under  a  contract  with  the  corporation, 
and  there  was  some  evidence  that  B.  was  working  for  the  corpora- 
tion, had  charge  of  Its  business,  and  scaled  the  logs,  and  that  he 
furnished  one  of  the  plaintiflfs  a  paper  showing  the  amount  the 
logs  cut,  and  there  was  In  evidence  a  letter  from  the  defendafit  In 
which  reference  was  made  to  "our  representative,  Mr.  B."  and  the 
letter  contained  the  same  figures  as  was  contained  In  the  statement, 
this  was  sufFlclent  proof  to  render  the  statement  admissible. 

5.  Trial;  Jury  Question;  Conflicting  Evidence. — Where  the  evidence 
as  to  the  scope  and  terms  of  the  contract  was  conflicting,  but  afforded 
an  inference  In  favor  of  plaintiff's  claim,  It  was  the  province  of  the 
jury,  and  not  of  the  court,  to  pass  upon  the  conflict  In  the  evidence, 
and  draw  Inferences  therefrom. 

6.  Damages;  Contract;  Breach;  Instruction. — Where  plaintiffs  were 
paid  $1  per  M.  feet  for  cutting  all  timber  on  a  certain  tract  of  land, 
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and  it  appeared  that  plaintifFs  did  not  employ  the  woilc  done,  but 
were  personally  doing  the  work,  and  that  their  labor  netted  them  $2 
per  day,  and  that  defendant  broke  the  contract  by  refusing  to  permit 
plaintiff  to  continue  to  perform  the  contract,  and  thus  use  their  own 
labor,  the  action  being  for  breach  of  such  contract,  a  ctiarge  asserting 
that  if  it  would  have  cost  plaintiff  the  contract  price  or  more  to  cut 
the  balance  of  the  timber,  their  damages  w^ould  be  nominal  only,  was 
properly  refused. 

7.  Pleading;  Recoupment;  Necessity  of  Plea. — Under  section  5866, 
Code  1907,  recoupment  must  be  specially  pleaded  to  be  available  as  a 
defense. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haealson. 

Assumpsit  by  W.  O.  McCormack  and  another  against 
the  H.  H.  Hitt  Lumber  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

The  count  declares  aa  for  breach  of  an  agreement,  by 
which  plaintiffs  and  defendant  mutually  agreed  that 
plaintiff  would  cut  all  the  merchantable  timber  above 
13  inches  at  the  small  end  on  the  W.  F.  Beard  and  Q. 
M.  Bedinger  tracts  of  land  in  Marshall  county,  for  which 
defendant  would  pay  plaintiffs  at  the  agreed  price  of 
f  1  per  thousand  feet ;  said  timber  to  be  scaled  by  defend- 
ant and  payments  made  semimonthly,  as  the  timber 
was  cut;  that  plaintiffs  were  to  begin  cutting  said  tim- 
ber at  once  and  cut  fast  enough  to  supply  the  teams  of 
one  West,  who  was  hauling  timber  for  defendant ;  that, 
on  or  about  February  8th,  while  plaintiffs  were  cutting 
said  timber  as  agreed  and  supplying  West  with  all  the 
timljer  of  agreed  sizes  that  he  could  haul,  defendant  put 
other  men  to  cutting  timber  on  said  tracts  and  notified 
plaintiffs  that  they  would  not  pay  them  for  cutting  any 
more  timber  on  said  tracts,  although  there  was  yet  at 
that  time  on  said  tracts  about  200,000  feet  of  lumber 
subject  to  be  cut  under  said  agreements,  and  defendant 
has  failed  and  refused  to  pay  them  for  timber  already 
cut  by  them  on  said  tracts  under  said  agreement    The 
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testimony  of  McCormack  showed  that  the  agreement  was 
made  with  one  Lee  Bratcher.  He  further  testified  that 
he  scaled  the  logs  that  had  been  cut  and  carried  away, 
and  that  he  made  the  memorandum  in  a  book  every 
night,  and  from  the  book  he  transcribed  the  scaling  on 
a  sheet  of  paper  and  knew  it  to  be  correct.  The  paper 
handed  McCormack  by  Bullington  showed  a  total  of 
211,734  feet  at  ?1  per  thousand,  amount  f  211.73.  Wit- 
ness testified  that  Bullington  was  an  officer  of  the  com- 
pany, and  had  scaled  plaintiflf's  logs,  and  knew  that  he 
was  working  for  the  Hltt  Lumber  Company,  and  was 
there  in  charge  of  their  business.  Defendant's  witnesses 
denied  that  there  was  any  agreement  as  to  plaintiff  cut- 
ting all  the  timber  on  the  two  tracts  referred  to,  but 
that  the  agreement  was  that  they  would  get  f  1  per  thou- 
sand for  cutting,  and  that  the  only  agreement  as  to  the 
amount  was  that  they  were  to  cut  fast  enough  to  fur- 
nish West  all  he  could  haul. 

The  following  are  the  charges  refused  to  defendant: 
( 1 )  Affirmative  charge  as  to  the  first  count. 

(2)  If  the  jury  believe  the  evidence,  they  must  find 
that  there  was  no  contract  that  entitled  plaintiff  to  cut 
all  the  timber  on  the  Beard  and  Bedinger  tracts. 

(3)  If  there  was  a  contract  by  which  plaintiffs  had  the 
right  to  cut  all  the  timber  on  the  Beard  and  Bedinger 
tracts  at  ?1  per  thousand,  and  if  defendant  without  law- 
ful excuse  stopped  plaintiff  from  cutting  on  said  tracts, 
yet,  if  it  would  have  cost  plaintiff  f  1  per  thousand  or 
more  to  have  cut  the  balance  of  the  timber,  then  the  dam- 
ages of  plantiflfs  would  be  nominal  only,  so  far  as  con- 
cerns the  first  count  of  the  complaint. 

Callahan  &  Harris^  and  Street  &  Isbbll^  for  appel- 
lant. 


456  COURT  OF  APPEALS  [Vol. 

[H.  H.  Hltt  Lumber  Co.  v.  McCormack.] 

John  A.  Lusk  &  Son^  for  appellee. 

BROWN,  J.— (1)  The  rule  as  to  the  right  of  a  wit- 
ness to  refresh  his  recollection  from  a  memorandum 
made  by  the  witness  is  stated  in  Birmmghcum  RailwaAf, 
L.  d  P.  Co.  V.  Seajbam,  168  Ala.  658,  53  South.  243,  and 
Acklen  v,  Hickman^  63  Ala.  498,  35  Am.  Rep.  54;  and 
we  deem  it  unnecessary  to  restate  it  here.  SuflSce  it  to 
say  that  it  was  made  to  appear  that  the  memorandum 
used  by  McCormack  to  refresh  his  recollection  was  made 
by  the  witness,  and  that  after  examining  it  his  mem- 
ory was  so  refreshed  that  he  could  state  the  quantity 
of  timber  shown  by  the  scalings  made  by  him,  and  un- 
der the  rule  the  court  properly  allowed  the  witness  to 
use  the  memorandum  to  refresh  his  recollection. 

(2,  3)  Treating  these  entries  as  a  mere  memorandum 
to  which  the  witness  could  refer  to  refresh  his  recol- 
lection, and  after  referring  to  it  his  recollection  was  re- 
freshed, the  memorandum  itself  was  not  admissible. — 
liirmmgham  Raihixi}/,  L.  c6  P.  Co,  v,  Seaborti^  supra. 
But  the  testimony  shows  that  these  entries  were  more 
than  a  mere  memorandum.  The  witness,  after  testify- 
ing that  he  scaled  the  logs  cut,  which  were  carried  a^vay 
by  the  defendant,  and  the  cutting  of  which  was  not  paid 
for,  further  testified  that  the  scaling  was  done  by  wit- 
ness each  day  as  the  logs  were  cut,  and  memoranda 
made  in  a  little  book  which  he  carried  in  his  pocket,  and 
each  night  the  entries  of  that  day's  work  were  made 
from  the  memoranda  on  the  sheet ;  that  witness  did  all 
the  scaling  and  made  all  the  entries,  and  that  this  scal- 
ing was  correct.  This,  in  view  of  the  character  of  the 
work,  constituted  the  sheet  the  permanent  record  of  the 
sealing,  and  it  was  admissible  as  original  evidence.-^- 
Donaldson  v.  Wilkinson,  170  Ala.  510,  54  South.  234; 
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Murray  d  Peppers  v.  Dickens,  149  Ala.  240,  42  South. 
1031;  Dickens  v.  Murray  &  Peppers,  163  Ala.  556,  50 
South.  1019;  Thompson  v.  Cole,  6  Ala.  App.  208,  60 
South.  556;  Akbba/ina  Iron  Go,  v.  Smith,  155  Ala.  287, 
46  South.  475 ;  West  Va.  Architects  d  Builders  v,  Steto- 
art,  68  W.  Va.  506,  70  S.  E.  113,  36  L.  R.  A.  (N.  S.) 
899,  and  note. 

(4)  The  testimony  of  the  witness  McCormack,  aside 
from  what  Bullington  told  him  as  to  his  (Bullington's) 
relations,  shows  that  Bullington  was  working  for  the 
defendant  and  had  charge  of  its  business,  and  scaled 
the  logs  cut  by  plaintiffs,  and  that  Bullington  furnished 
the  paper  "Exhibit  B"  to  the  witness  (one  of  the  plain- 
tiffs), and  in  the  letter  from  the  defendant  to  plaintiff's 
counsel  regarding  the  status  of  the  account,  shown  by 
Bratcher  to  be  authentic  as  coming  -from  the  defendant, 
Bullington  is  referred  to  as  "our  representative  Mr.  E. 
Bullington,"  and  in  the  letter  identically  the  same  fig- 
ures are  given  as  shown  by  the  statement.  This  was 
sufllcient  proof  to  authorize  the  admission  of  the  state- 
ment "Exhibit  B"  in  evidence. 

(5)  The  evidence  as  to  the  scope  and  terms  of  the  con- 
tract between  the  parties  was  conflicting,  and  at  least 
afforded  an  inference  that  it  conferred  upon  the  plain- 
tiffs the  right  to  cut  all  the  timber  on  the  Beard  and 
Bedinger  tracts,  and  it  was  the  province  of  the  jury,  and 
not  the  court,  to  pass  upon  the  conflicts  in  the  evidence 
and  to  draw  inferences  therefrom,  and  charges  1  and  2 
were  well  refused. — Pantaze  v.  West,  7  Ala.  App.  599, 
61  South.  42. 

(6)  In  view  of  the  evidence  showing  that  plaintiffs 
were  personally  performing  the  work  of  cutting  the  tim- 
ber, that  they  did  not  employ  the  work  done,  that  their 
labor  netted  them  each  $2  per  day,  and  the  evi<l(?nce 
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tending  to  show  that  the  effect  of  the  breach  of  the  con- 
tract was  to  deny  them  the  right  to  perform  the  work 
and  thus  use  their  own  labor,  charge  3  was  properly  re- 
fused. 

(7)  Since  the  enactment  of  the  statute  Code  1907,  § 
5865,  to  be  available  as  a  defense,  recoupment  must  be 
specially  pleaded. — Bixby-Theiserv  v.  Evans,  186  Ala. 
507,  65  South.  81;  CarolmorPortland  Cement  Co.  v.  Aid- 
hama  Const.  Co.,  162  Ala.  380,  50  South.  332;  Lawton 
V.  Ricketts,  104  Ala.  430,  16  South.  59. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  must  be  affirmed. 

Affirmed. 


Caravella  v.  Bemheim  Distilling  Co. 

Assumpsit. 

(Decided  June  17,  1915.    69  South.  241.) 

1.  Time;  Computation;  Sunday;  Pleading. — Construing  section  5 
of  Local  Acts  1888-9,  p.  995,  In  the  light  of  the  provisions  of  section 
11,  Code  1907,  It  Is  held  that  where  the  summons  and  complaint  was 
served  on  defendant  on  October  2,  1914,  thus  making  the  last  day 
on  which  to  plead  November  1,  1914,  (which  was  on  Sunday)  a 
default  judgment  entered  on  Monday,  November  2,  was  premature, 
and  would  be  annulled. 

2.  Appeal  and  Error;  Record;  Questions  Presented. — The  Judgment 
of  a  trial  court  In  overruling  a  motion  to  set  aside  a  judgment  can- 
not be  reviewed  except  when  presented  by  bill  of  exceptions,  the 
motion  and  the  court's  ruling  thereon  not  being  properly  a  part  of 
the  record  on  appeal  from  the  original  Judgment,  and  will  not  be  so 
treated  because  of  this  unauthorized  Insertion  In  the  record. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

Action  by  Bernheim  Distilling  Company  against 
George  Caravella.  Judgment  by  default  for  plaintiff, 
and  defendant  appeals.  Reversed  and  remanded. 
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C.  B.  Powell^  for  appellant. 
Sterling  A.  Wood,  for  appellee. 

PELHAM,  P.  J. — The  appeal  in  this  case  is  from  a 
judgment  by  default  rendered  by  the  couit  below  on 
November  2,  1914,  in  a  suit  brought  by  the  appellee  on 
the  common  counts  on  September  26,  1914;  summons 
and  complaint  having  been  executed  on  the  defendant, 
who  is  the  appellant  here,  on  October  2, 1914.  The  judg- 
ment  against  the  defendant  having  been  entered  on  No- 
vember 2,  1914,  it  is  the  appellant's  contention  that  the 
judgment  was  prematurely  rendered,  in  that  the  30  days 
allowed  the  defendant  for  pleading  had  not  expired  on 
the  day  of  the  rendition  of  the  judgment  against  him. 
The  minute  entry  shows  that,  the  defendant  having 
failed  to  appear,  but  making  default,  the  court  proceed- 
ed to  hear  and  determine  the  cause  on  motion  of  the 
plaintiff,  and  rendered  final  judgment  against  the  de- 
fendant on  the  said  2d  day  of  November,  1914. 

( 1 )  Under  the  terms  of  the  statute  regulating  the  pro- 
cedure and  practice  in  the  trial  court,  the  defendant  was 
allowed  30  days  from  the  date  of  service  of  summons  and 
complaint  on  him  within  which  to  plead. — Acts  1888-89, 
p.  995,  §  5.  The  month  of  October  has  31  days,  and  the 
last  day  allowed  the  defendant  under  the  rules  of  plead- 
ing based  upon  the  statute  for  appearing  and  pleading 
was  the  1st  day  of  November,  1914,  and  the  judgment 
was  not  rendered  until  the  next  day,  November  2,  1914. 
But,  the  1st  day  of  November  in  this  year  (1914)  hap- 
pening to  be  on  Sunday,  under  the  provisions  of  section 
11  of  the  Code  of  1907,  in  computing  the  time  within 
which  the  defendant  was  allowed  to  plead,  this  day 
(Sunday)   must  be  excluded,  and  the  Monday  follow- 
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ing  (the  2d  day  of  November,  the  day  on  which  the 
judgment  was  rendered)  must  be  included  and  counted 
as  the  last  day  within  which  the  defendant  was  allowed 
to  appear  and  plead. 

It  will  be  seen  that,  if  Sunday,  November  1,  1914, 
should  be  excluded  in  making  the  computation  of  the 
30  days,  the  next  Monday,  November  2,  1914,  the  day 
on  which  the  court  rendered  judgment  against  the  de- 
fendant, must  be  included  to  constitute  the  period  al- 
lowed for  appearance  and  pleading,  and  that  a  judg- 
ment rendered  on  that  date  would  be  premature,  as 
rendered  before  the  expiration  of  the  time  within  which 
the  defendant  was  allowed  to  appear  and  plead.  A  judg- 
ment by  default  should  not  be  taken  before  the  expira- 
tion of  the  time  allowed  by  law  for  the  answer  or  plea. 
—Hollis  V.  Herzberg,  128  Ala.  474,  29  South.  582;  Ex 
parte  HowardrHarrisom.  Iron  Co.,  119  Ala.  484,  24  South. 
516,  72  Am.  St.  Rep.  928.  It  follows  that  the  judgment 
rendered  by  the  trial  court  was  prematurelj'  entered, 
and  must  be  set  aside  and  annulled. 

Section  11,  as  it  appears  in  the  present  Code  of  1907, 
has  been  amended  or  rewritten  by  the  Code  committee, 
by  adding  the  words  we  have  italicized  in  setting  out 
that  part  of  the  section  here  pertinent,  as  follows :  "11. 
Time,  How  Computed. — The  time  within  which  any  act 
is  provided  by  law  to  be  done  must  be  computed  by  ex- 
cluding the  first  day  and  including  the  last;  if  the  last 
day  is  Sunday,  it  must  be  also  excluded,  and  the  Mon- 
day followvng  shall  he  counted  a^  the  last  day  toithin 
which  the  act  may  be  done/^ 

The  construction  put  upon  this. section  (11)  of  the 
Code  in  the  cases  of  Allen  v,  Elliott,  67  Ala.  432,  Ex 
parte  James,  125  Ala.  119,  28  South.  69,  and  A.  E.  & 
G.  Co.  V,  Cooper,  136  Ala.  418,  34  South.  931,  was  before 
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the  amendment  to  which  we  have  called  attention,  which, 
it  would  seem,  was  made  for  the  purpose  of  meeting  such 
a  construction,  and  leaving  no  room  for  any  other  con- 
tention than  that  the  computation  of  time  within  which 
any  act  is  required  to  be  done  shall  include  the  follow- 
ing Monday  when  the  last  day  of  the  period  is  Sunday. 

(2)  The  appellee^s  counsel  insists  in  brief  that,  as 
the  transcript  shows  a  judgment  of  the  court  rendered 
on  December  12,  1914,  overruling  a  motion  made  by  the 
defendant  in  the  trial  court  to  set  aside  and  annul  the 
former  default  judgment  rendered  by  the  court  in  the 
main  case  on  November  2,  1914,  an  order  dismissing  the 
appeal  should  be  entered  here,  as  the  judgment  overrul- 
ing the  motion  is  a  valid  judgment  from  which  no  ap- 
peal is  prosecuted. 

It  is  true  that  the  transcript  shows  a  judgment  of  the 
court  overruling  a  motion  made  by  the  defendant  to  set 
aside  and  vacate  the  judgment  rendered  in  the  main 
case.  It  is  equally  true  that  no  appeal  is  prosecuted 
from  this  judgment  and  no  assignment  of  error  is  based 
on  the  ruling  of  the  court  in  passing  on  the  motion.  The 
record  contains  no  bill  of  exceptions,  and,  as  the  ruling 
of  the  court  on  the  motion  could  only  be  presented  by 
bill  of  exceptions,  the  motion  and  the  court's  rulings  on 
it  are  not  properly  a  part  of  the  record  on  this  appeal, 
and  cannot  be  so  treated  because  of  their  unauthorized 
insertion  in  the  transcript.  That  matter  is  not  before 
us  for  review. — O^Brien  v.  Brewer  &  Jones,  1  Ala.  App. 
591,  56  South.  49,  and  authorities  there  collected  and 
cited. 

Reversed  and  remanded. 
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Bank  of  Menlo  v.  Arnold  &  Co. 

Assumpsit. 

(Decided  May  13,  1915.    68  South.  699.) 

1.  Principal  and  Agent;  Right  of  Third  Person;  AgenVs  Authority. 
— A  principal  holds  out  his  general  agent  as  authorized  to  do  busi 
ness  for  him  only  in  the  usual  and  customary  mode  common  to  that 
business;  hence,  where  a  bank  forwarded  money  which  had  been 
deposited  with  it  by  plaintiff  in  the  manner  directed  by  plaintifTs 
agent,  it  must  show  not  only  that  the  agent  was  a  general  agent  in 
charge  of  plaintiff's  business,  but  that  the  method  of  forwarding 
was  the  usual  method  in  which  such  business  was  conducted,  if  it 
would  relieve  itself  from  liability  after  the  money  had  been  lost  in 
the  transmission. 

2.  Same;  Authority  of  Agent;  Jury  Question. — Where  the  authority 
of  the  agent  is  not  in  writing,  and  is  disputed,  the  extent  of  his 
authority  is  a  question  for  the  jury,  and  charges  assuming  his 
authority  may  be  refused  without  error. 

3.  Evidence;  Conclusion. — As  showing  the  extent  of  an  agent's 
authority,  a  bank  cashier  cannot  be  asked  who  had  charge  of  plain- 
tifTs account  in  the  bank,  since  that  calls  for  a  conclusion  of  a 
witness  as  to  the  very  fact  in  issue. 

4.  Same;  Surmise. — ^Where  the  action  was  by  a  depositor  to  recover 
money  which  the  bank  had  forwarded  to  another  on  instruction 
from  plaintiff's  agent,  a  question  to  such  agent  as  to  how  he  ex- 
pected the  money  to  get  to  the  person  intended,  called  for  a  naere 
surmise,  and  was  objectionable. 

5.  Same;  Motive. — A  witness  may  not  be  asked  for  what  purpose 
he  did  a  particular  thing,  such  as  why  did  he  put  a  check  in  the 
bank,  because  it  calls  for  undisclosed  motive  or  intention. 

6.  Attachment;  Bond;  Judgment. — ^Under  section  4313,  CJode  1907,  a 
recital  in  the  Judgment  entry  that  defendant  executed  a  bond  for  the 
discharge  of  the  attachment,  with  a  certain  surety,  is  sufficient  to 
sustain  the  Jurisdiction  of  the  court  to  render  Judgment  against  the 
surety,  in  the  absence  of  a  showing  to  the  contrary. 

Appeal  from  Cherokee  Circuit  Court 

Heard  before  Hon.  W.  W.  Haralson. 

Assumpsit  by  J.  H.  Arnold  &  Co.  against  the  Bank 
of  Menlo.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

The  bank  being  a  nonresident,  the  action  was  begun 
by  attachment,  and  was  served  by  garnishing  a  number 
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of  parties.  Bond  was  executed  in  dissolution  of  the  at- 
tachment^ and  the  Fidelity  &  Deposit  Company  became 
sureties  on  said  bond,  and  judgment  was  entered  against 
defendant  and  said  sureties.  The  following  charges  were 
refused  defendant:  "(1)  If  Paden  directed  the  cashier 
to  send  money  by  Drake,  then  a  delivery  to  Drake  of  the 
money  in  question  was  binding  on  plaintiff. 

"(2)  Paden  had  the  right  to  direct  the  sending  of 
money  to  McCalman  at  Jamestown  at  plaintiflPs  risk. 

"(3)  If,  upon  review  of  the  whole  evidence  in  this 
case,  you  are  reasonably  satisfied  that  Paden  directed 
the  money  to  be  sent  by  Drake,  and  you  are  further 
reasonably  satisfied  that  Chamlee  delivered  the  money 
to  Drake,  your  verdict  should  be  for  defendant. 

"(4)  If  Chamlee  gave  the  money  in  person  to  Drake 
at  the  direction  of  Paden,  the  jury  should  find  for  de- 
fendant. 

"(5)  If  Paden  directed  Chamlee  to  pay  out  the  money 
on  check,  payable  to  McCalman  at  the  time  in  question 
without  indorsement,  then  he  was  authorized  to  do  so. 

"(6)  If  you  believe  from  the  evidence  reasonably  that 
Paden  directed  the  $400  to  be  sent  to  McCalman  by 
Drake,  and  you  are  further  reasonably  satisfied  that 
Chamlee  delivered  the  money  to  Drake,  defendant  in 
this  case  would  not  be  responsible  for  a  failure  on  the 
part  of  Drake  to  deliver  the  money  to  McCalman." 

Hunt  &  Wolpbs^  and  Hood  &  Murphrbb^  for  appel- 
lant. 

QoODHUB  &  Bmndlby^  for  appellee. 

BROWN,  J.— (1)  The  plaintiff  made  a  general  de- 
posit of  money  to  his  credit  in  the  defendant's  bank,  to 
be  used  by  plaintiflPs  agent  Paden  in  the  purchase  of 
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cotton  for  plaintiff.  This  created  the  relation  of  cred- 
itor and  debtor  between  the  plaintiff  and  the  defendant. 
— Tallapoosa  County  Bank  v.  Salmon,,  12  Ala.  App.  589, 
68  South.  542 ;  Clishtj  r.  Mastm,  150  Ala.  133,  43  South. 
742,  124  Am.  St.  Rep.  64;  South.  Hardhcure  Co.  v.  Les- 
ter, 166  Ala.  86,  52  South.  328.  And  if  on  demand  the 
bank  refused  to  pay  any  balance  due  on  account  of  such 
deposit,  it  was  liable  in  an  action  by  the  depositor. — 
Tobias  v.  Morris  &  Co.,  126  Ala.  535,  28  South.  517. 

It  is  not  denied  that  a  general  deposit  was  made  by 
the  plaintiff  in  the  defendant  bank,  nor  that  demand 
was  made  on  the  defendant  for  the  sum  claimed,  before 
suit  brought,  but  the  defendant  denies  liability  on  the 
ground  that  it  had  paid  out  this  money  in  due  course  of 
business  on  a  check  drawn  by  plaintiff's  agent  Paden, 
who  in  drawing  the  check  was  acting  within  the  scope 
of  his  authority  as  the  general  manager  of  the  plain- 
tiff's business  at  Menlo,  Ga.  The  defendant's  theory  of 
the  transaction,  which  the  evidence  offered  by  it  tends 
to  support,  is  that  Paden  drew  a  check  payable  to  the 
"order  of  cash,"  and  delivered  it  to  the  defendant's  cash- 
ier at  the  bank,  with  instructions  to  send  the  money  to 
McCalman  by  one  Drake,  a  flagman  on  the  Chattanooga 
Southern  Railway;  that  Paden  not  only  had  author- 
ity to  thus  draw  the  check,  but  to  direct  the  manner  in 
which  the  defendant  was  to  effect  a  delivery  of  the  money 
to  McCalman,  and  that  defendant's  cashier,  in  pursu- 
ance of  Paden's  instructions  and  a  course  of  dealings 
established  thereunder,  delivered  the  money  to  Drake, 
and  thus  made  Drake  the  agent  of  the  plaintiff  to  de- 
liver the  money  to  McCalman.  The  evidence  was  with- 
out conflict  that  Drake  did  not  deliver  the  money  to  Mc- 
Calman, and  if  it  was  delivered  to  Drake  by  Chamlee 
that  Drake  never  accounted  for  it  to  McCalman  or  any 
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one  else.  The  evidence  offered  by  the  plaintiflf  tended 
to  show  that  the  check  was  drawn  by  Paden  in  the  name 
of  the  plaintiflf,  payable  to  the  order  of  McCalman,  and 
was  delivered  to  Chamlee,  the  cashier,  by  Paden,  with 
instructions  to  get  the  money  to  McCalman  at  once; 
that  Chamlee  never  delivered  the  money  to  Drake,  but 
without  authority  from  McCalman  indorsed  the  name 
of  McCalman  on  the  check  and  marked  it  paid; 
that  the  only  authority  Paden  had  waiS  to  use  the  money 
on  deposit  in  the  purchase  of  cotton  and  to  issue  checks 
to  McCalman  on  this  deposit,  the  proceeds  of  which 
were  to  be  used  by  McCalman  for  a  like  purpose ;  that 
Paden  had  no  authority  from  the  plaintiflf  to  direct  the 
bank  or  its  agents  how  payment  should  be  made  on 
checks  so  drawn,  and  that  Paden  did  not  authorize  any 
such  course  of  dealings  as  that  the  money  should  be  de- 
livered to  Drake  to  be  carried  by  him  and  delivered  to 
McCalman. 

**The  general  rule  is  that  one  who  deals  with  an  agent 
is  bound  to  ascertain  the  nature  and  extent  of  his  au- 
thority; but,  in  the  application  of  the  rule,  a  distinc- 
tion is  observed  between  general  and  special  agencies. 
The  power  to  do  everything  necessary  to  its  accomplish- 
ment may  be  included  in  a  particular  agency,  so  that 
private  instructions  as  to  the  particular  mode  of  exe- 
cution, which  are  not  intended  to  be  communicated,  and 
are  not  communicated,  to  the  party  with  whom  the  agent 
may  deal,  will  not  be  regarded  as  limitations  on  his 
power.  But,  with  this  qualification,  a  special  authority 
must  be  strictly  pursued.  A  general  agent  may  exceed 
his  express  authority,  and  the  principal  nevertheless  be 
bound.  The  scope  and  character  of  the  business,  which 
he  is  empowered  to  transact  is,  as  to  third  persons,  the 
extent  and  measure  of  his  authority.    By  his  appoint- 
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ment,  the  principal  is  regarded  as  sayibg  to  the  public 
that  he  has  the  authority  to  transact  the  business  in 
the  usual  and  customary  modes.  Secret  limitations  on 
his  power,  or  private  instructions  as  to  the  mode  of  trans- 
acting the  business,  will  not  affect  the  rights  of  third 
persons,  who  have  no  notice  of  such  limitations  or  in- 
structions. When  a  general  agent  transacts  the  business 
intrusted  to  him,  within  the  usual  and  ordinary  scope 
of  such  business,  he  acts  within  the  extent  of  his  author- 
ity ;  and  the  principal  is  bound,  provided  the  party  deal- 
ing with  the  agent  acts  in  good  faith,  and  is  not  guilty 
of  negligence  which  proximately  contributes  to  the 
loss.  ♦  ♦  ♦  Third  persons,  dealing  with  a  person  as 
a  general  agent,  are  not  acquitted  of  all  duty  to  in- 
quire and  ascertain  the  character  and  extent  of  his  agen- 
cy; but  if,  on  inquiry,  it  is  ascertained  to  be  general, 
actually  or  apparently,  they  are  riot  bound  to  inquire 
whether  there  are  secret  limitations,  or  private  instruc- 
tions,* unless  they  have  knowledge  of  facts  which  should 
put  them  on  such  inquiry." — Wheeler  v,  McGuire,  Scrog- 
gins  d  Co.,  86  Ala.  398,  5  South.  190,  2  L.  R.  A.  808; 
Louisville  Coffin  Co.  v.  Stokes,  78  Ala.  372;  Ca4vthon 
V.  Lush,  97  Ala.  674,  11  South.  731 ;  W.  V.  Tel.  Co.  v. 
Gwnninghani,  90  Ala.  314,  14  South.  579;  Montgomery 
Furniture  Co.  v.  Hardaway,  104  Ala.  100,  16  South.  29 ; 
Rhodes  Furniture  Co.  v.  Weeden  &  Dent,  108  Ala.  252, 
19  South.  318 ;  Lytle  d  Co.  v.  Bank  of  Dothwn,  121  Ala. 
218,  26  South.  6;  Sweetser  v.  Shorter,  123  Ala.  522,  26 
South.  298. 

Therefore,  in  order  for  the  defendant  to  acquit  itself 
of  liability,  it  was  not  only  necessary  to  show  that  Pad- 
en  was  a  general  agent  in  charge  of  the  plaintiff's  busi- 
ness, and  that  as  such  agent  he  instructed  Chamlee  to 
forward  the  money  by  Drake  to  McCalman,  but  that  this 
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was  "the  usual  and  customary  way  in  which  business 
was  conducted,"  and  that  Chamlee  was  not  guilty  of 
n^ligence  which  contributed  to  the  loss. 

(2)  When  the  authority  of  an  agent  is  not  expressed 
in  writing  and  is  a  matter  of  dispute,  it  is  a  question 
for  the  jury,  and  not  for  the  court. — Syndicate  Ins.  Co. 
V.  Gatchifigs,  104  Ala.  188,  16  Soutii.  46. 

Under  these  principles,  charges  specially  requested  by 
defendant  and  refused,  numbered  from  1  to  6,  inclusive, 
were  well  refused. 

(3)  The  question  to  the  witness  Chamlee,  "Who  was 
in  charge  of  the  account  of  Arnold  &  Co.  in  the  Bank 
of  Menlo?"  if  its  purpose  was  to  show  that  Paden  as 
the  general  agent  had  authority  over  the  funds  on  de- 
posit and  the  extent  of  his  authority,  was  not  permis- 
sible. This  was  one  of  the  questions  to  be  solved  by  the 
jury,  and  a  witness  may  not  usurp  the  functions  of  the 
jury  by  stating  his  conclusion  as  to  the  very  fact  in  is- 
sue.— Brwndon  v.  Progress  Distilling  Co.,  167  Ala.  368, 
52  South.  640. 

(4,  5)  The  question  asked  Paden  as  to  how  he  "ex- 
pected" the  money  to  get  to  McCalman  did  not  call  for 
a  factj  but  a  mere  expectation  or  surmise,  and  the  court 
*  did  not  err  in  sustaining  the  objection  to  it. — hgtle  v. 
Bank  of  Dothmv,  121  Ala.  219,  26  South.  6.  And  the 
question  to  Paden,  "What  did  you  put  the  check  in  the 
bank  for?"  called  for  an  undisclosed  intention  or  mo- 
tive, and  the  objection  was  properly  sustained. — Ful- 
ler  V.  Whitlock,  99  Ala.  411,  13  South.  80. 

(6)  In  the  absence  of  a  positive  showing  to  the  con- 
trary, the  recitals  in  the  judgment  entry  "that  the  de- 
fendant executed  a  bond  for  the  discharge  of  garnishees 
in  the  case  with  the  Fidelity  &  Deposit  Company  as  its 
surety  on  said  bond"  are  sufficient  to  sustain  the  juris- 
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diction  of  the  court  to  render  an  appropriate  judgment 
against  the  surety  on  the  dissolving  bond  under  the  pro- 
visions of  section  4313  of  the  Code,  which  provides: 
"And  upon  the  trial  of  the  cause,  if  judgment  is  ren- 
dered or  ascertained  to  exist  in  favor  of  the  plaintiff 
against  the  defendant,  the  court  must  also  render  judg- 
ment against  the  obligors  in  the  bond  for  the  amount  of 
such  judgment,  interest  thereon,  and  costs  of  suit." 

The  judgment  against  the  surety  on  the  dissolving 
bond  should  have  been  for  the  amount  of  the  recovery 
against  the  defendant,  together  with  the  costs  recovered 
by  the  plaintiff,  and  the  judgment  will  be  accordingly 
corrected. 

There  being  no  reversible  error  in  the  record,  the  judg- 
ment of  the  circuit  court,  as  thus  corrected,  is  affirmed. 

Corrected  and  affirmed. 


Crow,  et  al.  v*  Burtwell* 

Assumpsit. 

(Decided  May  11,  1915.     Rehearing  denied  June  15,  1915. 

69  South.  382. ) 

1.  Pleading;  Conatruction. — A  pleading  is  construed  most  strongly 
against  the  pleader,  and  the  facts  which  are  not  averred  presump- 
tively do  not  exist,  and  in  construing  a  pleading  the  court  may  not 
by  reconstructing  and  transposing  the  language,  make  certain  that 
which  was  uncertain. 

2.  R€ha8€;  Consideration. — Where  one  party  has  performed  his 
part  of  the  contract  fully,  and  the  only  thing  that  remains  for  the 
other  party  to  do  is  to  pay  the  money  called  for  by  it,  the  contract 
cannot  be  changed,  and  a  partial  release  based  alone  on  mutual 
assent  is  not  supported  by  any  consideration,  and  is  without  eflPect. 

3.  Bills  and  Notes;  Plea;  Release, — Where  the  action  was  upon 
rental  notes,  a  plea  alleging  that  the  notes  were  two  of  a  series 
executed  for  rent  of  premises  consisting  of  a  storehouse,  dwelling  and 
grounds ;  that  the  storehouse  and  dwelling,  while  occupied  by  a 
sub-tenant,  were  destroyed  by  fire;  and  that  thereupon  the  land- 
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lord  voluntarily  approached  defendant  and  proposed  to  defendant 
that  if  defendant  would  pay  a  half  of  the  face  of  the  notes,  he  would 
release  him  from  the  remainder;  that  defendant  accepted  the  propo- 
sition and  released  the  sub-tenant  on  the  payment  of  rent,  and 
abandoned  to  the  landlord  the  part  of  the  premises  which  had  been 
burned,  and  thereafter  offered  to  pay  according  to  the  agreement 
when  construed  most  strongly  against  the  pleader,  falls  to  allege  a 
consideration  for  the  promise  on  the  part  of  the  landlord,  and  will 
not  constitute  a  defense  to  the  action  on  the  note. 

4.  Appeal  and  Error;  Harmless  Error;  Rule  of  Injury. — If  after 
examining  the  case,  the  court  cannot  say  that  the  rulings  on  the 
pleading,  if  erroneous,  Injuriously  affected  the  substantial  rights 
of  the  parties  and  the  record  falls  to  disclose  that  the  rulings  were 
probably  prejudicial,  an  affirmance  will  follow  under  rule  45,  Supreme 
Court  Practice. 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  H.  A.  Bradshaw^  Special  Judge. 

Assumpsit  by  James  Burtwell  against  J.  N.  Crow  and 
another.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

The  following  are  the  pleas  referred  to:  (2)  The  de- 
fendants say :  That  the  notes  sued  on  were  executed  by 
them  for  the  rent  of  certain  premises  in  Florence,  Ala., 
consisting  of  a  storehouse,  dwelling,  and  grounds  around 
the  same  comprising  about  six  acres  of  cultivated  land. 
That  before  the  expiration  of  the  said  lease,  and  when 
there  were  then  outstanding  and  unpaid  three  notes  of 
f20  each,  the  storehouse  was  completely  destroyed  by 
fire.  That  thereupon  the  plaintiff  offered,  if  defendants 
would  pay  the  sum  of  |30,  that  he  would  release  them 
of  the  obligation  to  pay  the  said  rent,  and  that  they 
were  to  keep  the  possession  of  that  portion  of  the  prem- 
ises not  so  destroyed.  That  said  proposition  was  accept- 
ed by  defendants,  and  they  paid  the  sum  of  |20  to  plain- 
tiff, and  before  suit  was  brought  offered  to  pay  the  re- 
mainder,  which  offer  was  refused. 

(3)  Come  the  defendants,  and,  for  plea  to  the  com- 
plaint exhibited  a^gainst  them,  say :  That  the  notes  sued 
on  are  two  of  a  series  of  twelve  notes  executed  by  them 
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for  the  rent  for  the  year  1911  of  certain  premises  in  the 
city  of  Florence,  Ala.,  consisting  of  a  storehouse,  dwell- 
ing, and  grounds  consisting  of  about  six  acres  of  cul- 
tivatable  land  of  which  they  had  been  placed  in  pos- 
session and  a  portion  of  which,  to  wit,  the  storehouse 
and  dwelling  house,  they  had  sublet  to  one  B.  B.  Qar- 
ner.  That  while  the  said  premises,  to  wit,  the  storehouse 
and  residence,  were  occupied  by  the  said  Qamer,  the 
storehouse  was  destroyed  by  fire.  That  at  that  time 
there  were  outstanding  three  notes  of  |20  each,  two  of 
which  are  the  notes  here  sued  on.  That,  upon  the  de- 
struction of  the  said  storehouse  by  fire,  the  plaintiff  vol- 
untarily approached  defendants  and  proposed  that  if 
they  would  pay  one-half  of  the  face  of  the  said  notes,  to 
wit,  the  sum  of  |30,  he  would  release  them  of  the  remain- 
der of  the  sum  represented  by  the  notes.  That  they  there- 
upon accepted  said  proposition,  and  when  the  first  of 
the  said  three  notes  became  due  paid  it.  That,  acting 
upon  said  agreement,  they  released  their  subtenant,  the 
said  B.  B.  Garner,  of  the  payment  of  the  rent  on  the 
said  storehouse,  for  which  he  had  agreed  to  pay  f  12  per 
month,  and  abandoned  to  the  said  plaintiflF  that  por- 
tion of  the  premises  which  had  been  burned,  to  wit, 
the  said  storehouse  site,  and  before  suit  was  brought, 
and  thereafter,  offered  to  pay  the  remainder  due  accord- 
ing to  the  terms  of  the  said  agreement,  to  wit,  the  sum 
of  $10,  which  sum  the  plaintiff  refused  to  accept. 

The  demurrers  were  that  the  pleas  do  not  show  a  con- 
sideration for  the  alleged  release,  and  that  the  pleas 
show  that  the  defendants  were  indebted  to  the  plaintiff 
in  the  two  notes  sued  on,  and  set  up  a  release  from  said 
indebtedness,  and  does  not  show  any  consideration  there- 
for. 
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Paul  Hodges^  for  appellant. 
George  P.  Jonbs^  for  appellee. 

PELHAM,  P.  J. — It  was  our  conclusion,  and  it  was 
so  stated  in  the  original  opinion  reversing  the  judgment 
of  the  lower  court,  that  pleas  Nos.  2  and  3  contained 
averments  showing  a  sufficient  consideration  to  support 
the  release  therein  pleaded,  and  that  the  trial  court  com- 
mitted reversible  error  in  sustaining  the  demurrers  to 
these  pleas  taking  the  point  that  they  failed  to  show 
a  consideration  for  the  release  set  up  by  the  pleas.  Upon 
a  reconsideration  of  the  case  on  rehearing,  we  are  of 
the  opinion  that  to  so  hold  is  to  indulge  presumptions 
and  implications  in  support  of  the  pleas  as  against  the 
demurrers  directed  against  them  that  are  not  justified 
under  an  application  of  the  proper  rules  of  construc- 
tion ;  and  the  original  opinion  has  been  withdrawn. 

The  voluntary  oflfer,  averred  in  the  pleas  to  have  been 
made  by  the  plaintiff  (appellee  here),  to  release  part 
of  tiie  rent  evidenced  by  the  note  which  the  defendants 
were  legally  obligated  to  pay,  shows  no  consideration  for 
the  oflfer,  and  the  mutual  agreement  set  up  between  the 
parties,  whereby  the  plaintiff  was  to  release  the  defend- 
ants from  a  part  of  their  obligation  to  pay  the  rent  evi- 
denced by  the  notes  sued  upon,  is  not  shown  by  the  al- 
legations contained  in  the  pleas  to  have  been  based  on 
any  consideration  moving  from  the  promisor  to  the  prom- 
isee, unless  we  read  into  the  averments  of  the  pleas  by 
intendment  that  which  under  the  rules  of  construction 
it  is  not  permissible  to  do. 

(1)  It  is  a  familiar  rule  that  pleadings  must  be 
construed  most  strongly  against  the  pleader,  and  facts 
not  averred  must  be  presumed  not  to  exist  [Lovell  v. 
Debardeloherv,  90  Ala.  13,  7  South.  756),  and  that  in  con- 
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stniing  pleadings  courts  are  not  justified  in  reconstruct- 
ing and  transposing  the  language  employed  so  as  to 
make  certain  that  which  is  uncertain. — B.  R.,  L.  d  P. 
Co.  V.  Wright,  153  Ala.  90,  106,  44  South.  1037. 

(2)  The  contract  had  been  performed  on  one  side,  and 
only  the  money  evidenced  by  the  rental  notes  sued  upon 
remained  to  be  paid  on  the  other.  Such  a  contract  can- 
not be  changed,  or  a  partial  release  eflfected  as  between 
the  parties  based  alone  on  mutual  assent  unsupported 
by  other  consideration. — Westmoreland  v.  Porter^  75 
Ala.  452. 

(3)  For  aught  appearing  in  the  pleas  to  the  contrary, 
the  defendant's  acceptance  of  the  plaintiff's  voluntary 
oflFer  to  release  him  from  payment  of  part  of  the  notes 
and  his  payment  of  $20  was  not  until  after  the  maturity 
of  the  notes.  The  allegation  that  part  of  the  premises 
had  been  destroyed  by  fire  and  this  part  "abandoned" 
by  the  defendant  to  the  plaintiff  does  not  relieve  the 
agreement  or  release  set  up  from  being  a  nudum  pac- 
tum. There  is  no  averment  that  the  plaintiff  acceptc^d 
the  abandoned  part  of  the  premises  and  took  possess:«iou 
of  it  under  an  agreement  to  release  the  defendant  of  pay- 
ment of  part  of  the  rental  for  which  he  was  bound,  and 
from  which  a  partial  destruction  of  the  premises  by  fire 
did  not  relieve  him. — 4  Mayf.  Dig.  40,  §  239.  Constru- 
ing the  pleas,  as  is  the  rule,  most  strongly  against  the 
pleader,  and  not  indulging  inferences  in  support  thei*e- 
of  favorable  to  the  pleader,  no  consideration  is  alleged 
for  the  release  set  up  in  the  pleas,  and  the  court  prop- 
erly sustained  the  demurrers  taking  this  point,  and,  this 
being  the  only  question  presented,  it  follows  that  the 
judgment  appealed  from  must  be  affirmed. 

(4)  Another  reason  why  there  should  be  a  judgment 
of  affirmance  is  furnished  by  the  fact  that  the  ap)X'a1 


13.]  OF  ALABAMA.  473 

[Moon,  et  al.  y.  Benton.] 

is  on  the  record  without  a  bill  of  exceptions,  and  the 
conrt  could  not  say  that  it  is  of  the  opinion,  after  an 
examination  of  the  entire  case  as  presented  by  the  rec- 
ord, that  the  rulings  complained  of  on  the  pleadings, 
if  error,  probably  injuriously  affected  the  substantial 
rights  of  the  parties,  and  the  record  failing  to  show  that 
the  rulings  on  the  pleadings,  if  erroneous,  were  prob- 
ably prejudicial,  an  affirmance  should  follow  under  Su- 
preme Court  rule  45  (see  front  pages  of  175  Ala.  xxi, 
61  South,  ix). — Henderson  v.  Tenn.  Coal,  Iron  &  R.  R. 
Co.,  190  Ala.  126,  67  South.  414. 
Affirmed. 


Moon,  et  al.  v.  Benton. 

Assumpsit. 

(Decided  April  15,  1916.     68  South.  589.) 

1.  Fraud;  Aotion;  Measure  of  Damaoes. — Ordinarily  the  measure 
of  damages  for  fraud  which  induced  the  purchase  of  a  note  or  other 
security,  is  the  difference  between  the  actual  value  of  the  security 
at  the  time  of  sale,  and  what  its  value  would  have  been  if  it  had 
been  as  repre^rented. 

2.  Same:  Complaint ;  Solvency. — Where  the  action  was  for  fraud 
which  induced  plaintiff  to  purchase  a  rote  secured  by  a  mortgage, 
the  complaint  need  not  negative  the  solvency  of  the  maker  or  en 
dorser  thereof,  since,  if  they  were  solvent,  this  would  not  deprive 
plaintiff  of  his  right  to  recover  at  least  nominal  damages  for  the 
deceit. 

3.  Bills  and  Notes;  Endorser;  Li<ibilitu;  Security. — ^Where  the  note 
was  secured  by  mortgage,  and  it  provided  that  no  property  of  the 
maker  other  than  that  covered  by  the  mortgage,  should  be  Ru!)ject 
to  the  del  t,  an  endorsement  thereof,  imposes  no  personal  liability 
on  the  endorser,  since  he  merely  guarantees  that  the  maker  will  pay 
the  note  according  to  its  tenor,  and  therefore  the  solvency  of  the 
maker  or  endorser  cannot  even  reduce  the  damages  in  an  action  for 
deceit  in  the  transfer  of  the  note. 

4.  Fraud;  Misrepresentation;  'Note;  Simulated  Indebtedness. — 
Where  a  note  was  given  by  one  person  to  another,  and  by  him  sold  to 
plaintiff  by  means  of  fraudulent  misrepresentation  as  to  the  value 
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of  the  security  the  fact  that  the  debt  for  which  the  note  was  given 
was  simulated,  not  genuine,  was  material  as  tending  to  connect  both 
of  the  parties  to  the  note  with  the  fraudulent  transaction,  even 
though  they  were  estopped  from  asserting  as  against  the  plaintiff 
that  there  was  no  consideration  for  the  note. 

5.  Pleading;  Complaint. — An  averment  that  the  debt  evidenced  by 
the  note  was  simulated,  was  an  averment  of  a  mere  evidential  cir- 
cumstance tending  to  show  fraud,  and  should  not  have  been  included 
in  the  complaint,  and  might  have  been  stricken  on  motion. 

6.  ffame;  Demurrer. — ^A  complaint  which  is  otherwise  sufficient  Is 
not  rendered  demurrable  because  of  the  allegation  of  matters  of  evi- 
dence therein. 

7.  Fraud;  Misrepresentation;  Opinion. — Expressions  of  opinion, 
when  knowingly  false  and  made  with  the  Intent  to  deceive,  and  so 
acted  upon  that  they  do  deceive,  will  support  an  action  for  deceit. 

8.  Bame;  Value  of  Real  Estate. — ^While  statements  as  to  the  value 
of  real  estate  are  generally  mere  expressions  of  opinion,  even  when 
made  to  induce  another  to  buy  or  accept  a  lien  thereon,  they  are 
not  always  so,  especially  when  coupled  with  misrepresentations  as 
to  material  facts,  or  a  concealment  of  facts,  or  when  artifice  is  used 
to  prevent  inquiry  or  examination,  or  when  Intended  and  understood 
as  the  statement  of  a  fact,  and  not  of  an  opinion. 

9.  Same. — Misrepresentations  as  to  the  value  of  land  upon  which 
a  mortgage  has  been  given  to  secure  a  note,  accompanied  by  material 
misrepresentations  as  to  the  location  of  the  proi>erty  affecting  its 
value  authorize  a  recovery  in  an  action  for  deceit. 

10.  Satne. — ^Where  there  w^as  evidence  tending  to  show  that  one 
person  gave  another  a  note  for  a  simulated  Indebtedness  and  secured 
it  by  a  mortgage  on  an  almost  worthless  lot,  and  that  the  payee 
thereof  transferred  the  note  and  securities  for  value  representing 
that  the  property  affected  by  the  mortgage  was  of  a  certain  value, 
and  was  located  in  a  good  residence  section  of  the  city,  it  was  a 
question  for  the  Jury  whether  such  representations  were  merely 
matters  of  opinrion,  or  were  Intended  as  a  statement  of  fact, 

11.  Charge  of  Court;  Argumentative. — Charges  which  are  argu- 
mentative may  be  refused  without  error. 

12.  Same;  Singling  Out  Evidence. — Charges  which  single  out  and 
give  undue  prominence  to  the  evidence,  are  properly  refused 

18.  Same;  Misleading. — Misleading  charges  may  be  refused  without 
error. 

14.  Same;  Applicability  to  Fact. — Charges  which  incorrectly  state 
the  law  as  applied  to  the  facts  in  the  ease,  are  properly  refused! 

15.  Money  Had  and  Received;  Action;  Fraud. — An  action  for  money 
had  and  received  will  not  lie  where  the  party,  Induced  by  fraud  to 
purchase  a  note,  does  not  elect  to  rescind  the  contract,  but  retains 
the  note  and  sues  for  damages. 

16.  Charge  of  Court;  Talcing  Case  from  Jury. — ^Where  two  defend- 
ants were  Jointly  sued  for  damages  for  fraud,  in  the  transfer  of 
a  note  secured  by  a  mortgage,  and  the  complaint  contained  a  count 
for  money  had  and  reoelveil.  an  affirmative  charge  recpiested  on  that 
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issue,  as  to  only  one  of  defendants,  was  properly  refused  as  likely 
to  mislead  the- jury  Into  believing  tliat  tliere  was  a  difference  In  the 
liability  of  the  two  defendants,  notwithstanding  it  should  have  been 
given,  if  it  had  been  requested  as  to  both  defendants. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  N.  J.  Benton  against  O.  B.  Moon  and  oth- 
ers. Judgment  for  the  plaintiff,  and  defendant  Moon 
appeals.  Affirmed. 

On  the  submission  there  was  severance  and  separate 
assignment  of  error.  The  substance  of  the  complaint  is 
sufficiently  disclosed  by  the  opinion.  The  following 
charges  were  refused  to  defendant:  (4)  Affirmative 
charge  as  to  count  2. 

(1  and  2)  General  affirmative  charge. 

(3)  Under  the  undisputed  evidence  in  this  case,  if  the 
jury  believe  it,  Moon  never  got  any  money  from  plain- 
tiff in  any  transaction  involved  in  this  case. 

(5)  This  is  not  a  suit  on  the  note,  and  the  fact,  if  it 
were  a  fact,  that  the  note  had  not  been  paid  would  not 
entitle  plaintiff  to  recover  of  defendant,  or  either  of 
them,  in  this  case. 

(6)  Unless  the  jury  are  reasonably  satisfied  from  the 
evidence  in  this  case  that  the  alleged  indebtedness  of 
Moon  to  Cook  was  not  real,  but  simulated,  then,  out- 
side of  all  other  questions,  the  jury  must  find  for  defend- 
ant. 

(7)  The  location  of  the  lot  in  question  was  open  to 
plaintiff  under  the  evidence  in  this  case. 

(8)  There  is  not  evidence  in  this  case  that  Moon  ex- 
ecuted the  note  and  mortgage  described  in  the  complaint. 

(9)  No  mere  mistake  or  exaggerated  opinion  on  the 
part  of  Moon  would  constitute  fraud,  but  before  the  jury 
can  find  a  verdict  against  him,  they  must  believe  from 
the  evidence  that  he  entered  into  a  fraudulent  conspir- 
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acy  with  Cook  to  defraud,  the  moral  equivalent  of  lar- 
ceny. 

(10)  Where  the  location  and  value  of  property  is 
equally  open  to  one  party  to  a  trade  as  to  another,  then 
evidence  of  representations  of  such  location  and  value 
by  the  one  would  not  amount,  in  and  of  itself,  to  a  fraud 
in  law,  even  if  the  jury  believe  such  evidence. 

(11)  If  the  note  and  mortgage  in  evidence  was  not 
a  personal  obligation  against  Moon,  but  could  only  take 
the  real  estate  described  therein,  then  it  could  not  be 
a  legal  fraud  for  Moon  to  deed  the  said  real  estate  to 
plaintiff,  Benton. 

(12)  Even  if  Moon  never  really  owed  Cook,  yet  the 
note  and  mortgage  executed  by  Moon  to  Cook  and  trad- 
ed to  plaintiff,  if  the  jury  believe  the  evidence,  would 
have  the  same  obligation  as  a  contract  in  plaintiff's 
hands  as  if  Moon  had  really  owed  Cook. 

(13)  As  a  matter  of  law,  if  you  believe  the  evidence 
in  this  case,  it  was  not  fraud  in  law  for  Moon  to  deed 
the  lot  described  in  the  note  and  mortgage  to  plaintiff, 
and  to  take  up  the  note  and  mortgage  if  you  believe  from 
the  evidence  he  did  so. 

(14)  Whether  as  between  Cook  and  Moon  there  was 
or  was  not  a  real  debt,  the  note  and  mortgage  would, 
while  in  the  hands  of  plaintiff,  be  just  as  obligatory  as 
if  there  had  been  a  real  debt. 

(15)  As  to  whether  there  was  or  was  not  a  debt  be- 
tween Moon  and  Cook  could  make  no  difference  in  the 
binding  obligation  of  the  note  and  mortgage  in  the  hands 
of  plaintiff. 

Harsh,  Beddow  &  Fitts,  and  John  Fulton^  for  ap- 
pellant. 

Vassar  L.  Ar.r.EN,  for  appellee. 
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THOMAS,  J. — The  complaint  consisted  of  two  counts 
— one  of  the  common  count  for  money  had  and  received, 
and  the  other  a  special  count  in  case  for  deceit,  which 
alleged,  in  substance,  as  we  interpret  the  meaning  of  its 
averments,  that  on  or  about  the  4th  day  of  October,  1909, 
the  plaintiff  was  the  owner  of  a  certain  lot  of  real  es- 
tate in  Jefferson  county,  Ala.  (describing  it),  and  the 
defendant  Moon  was  the  owner  of  a  certain  other  lot 
of  real  estate  in  Jefferson  county,  Ala.  (describing  it) ; 
that  on  some  date  prior  to  said  4th  day  of  October,  1909, 
the  defendant  Moon  executed  to  the  codefendant.  Cook, 
a  certain  mortgage  on  the  said  lot  so  owned  by  him, 
the  said  Moon,  for  the  purpose  of  securing  the  payment 
of  a  certain  promissory  note  which  he  had  executed  to 
said  Cook  in  the  sum  of  f  675,  bearing  interest  at  8  per 
cent,  from  the  date  of  its  execution  to  its  maturity,  to 
wit,  June  1,  1910;  that  the  consideration  of  said  note 
was  not  a  real  or  bona  fide  indebtedness,  but  a  simulated 
one,  and  that  its  execution  and  acceptance  was  part 
of  a  scheme  originated  by  the  defendants.  Moon  and 
Cook,  to  injure  and  defraud  the  plaintiff,  in  pursuance 
of  which  they  besought  plaintiff  to  trade  his,  plaintiff's, 
afore-described  lot,  which  was  worth  |425,  to  the  de- 
fendant Cook,  in  return  for  the  transfer  to  plaintiff  of 
the  said  note  and  mortgage  for  |675,  given  by  said  Moon 
to  said  Cook  on  said  aforedescribed  Moon  lot,  represent- 
ing to  plaintiff,  as  a  matter  of  fact,  at  the  time,  that  the 
Moon  lot  was  worth  far  in  excess  of  the  amount  of  the 
mortgage,  to  wit,  that  it  was  worth  $5,000,  and  that  it 
was  located  in  or  near  Mountain  Terrace,  a  fashionable 
and  valuable  addition  to  the  city  of  Birmingham,  Ala. ; 
that  the  plaintiff,  ignorant  of  the  true  location  and  value 
of  said  lot,  and  relying  upon  the  said  representations 
of  the  defendants  with  respect  thereto,  was,  on  said  Oc- 
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tober  4,  1909,  induced  by  them  to  sell  and  convey  his 
own  lot,  ae  before  described  and  of  value  as  aforesaid, 
to  the  said  defendant  Cook  in  consideration  of  the  trans- 
fer to  him,  the  plaintiff,  by  said  Cook  of  the  aforemen- 
tioned note  and  mortgage  against  said  defendant  Moon 
and  on  said  Moon's  aforementioned  lot;  that  the  said 
Moon  lot,  instead  of  being  worth  |5,000  as  had  been  rep- 
resented to  plaintiff  by  the  defendants,  was  of  value 
not  exceeding  f 50,  far  less  than  the  amount  of  the  said 
mortgage  upon  it  for  |675,  the  assignment  of  which 
plaintiff  had  accepted  as  the  consideration  for  the  con- 
veyance to  Cook  of  his  own  lot,  worth  |425;  that  in- 
stead of  the  said  Moon  lot  being  located  in  or  near  Moun- 
tain Terrace,  as  had  been  represented  to  plaintiff  by  de- 
fendants, it  was  located  four  or  five  miles  from  Birm- 
ingham, in  Shade's  Valley;  that  defendants  knew,  at 
the  time  they  made  said  representations  as  to  the  value 
and  location  of  said  Moon  lot,  that  such  representations 
were  false,  and  that  the  defendants  made  the  same  for 
the  purpose  and  with  the  intent  to  injure  and  defraud 
the  plaintiff;  and  that  the  plaintiff,  being  ignorant  at 
the  time  of  their  falsity,  was  induced  by  defendants  to 
rely,  and  did  rely,  upon  their  truth,  and  as  a  consequence 
parted  with  the  title  to  his  own  lot,  which  was  worth 
|425,  as  said,  in  return  for  the  transfer  of  the  said  note 
and  mortgage  for  f  675  on  the  Moon  lot,  which  was  worth 
not  exceeding  |50  to  plaintiff's  damage  in  the  sum  of 
|1,000,  as  claimed. 

(1)  Ordinarily  the  proper  measure  of  damages  in  an 
action  of  deceit,  predicated  upon  a  fraud  which  induces 
a  party  to  purchase  securities  in  the  way  of  a  note,  bond, 
or  mortgage,  is  the  same  as  where  he  is  induced  to  pur- 
chase real  or  personal  property,  and  is,  as  a  general  rule, 
subject  to  some  exceptions  which  do  not  appear  to  ob- 
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tain  here,  the  difference  between  the  actual  value  of  the 
security  at  the  time  of  the  sale  and  what  would  have 
been  its  value  if  the  representations  made  with  respect 
to  it  had  been  true. — 14  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
184;  Kilby  Locomotive  &  Machine  Works  v.  Lacy,  12 
Ala.  App.  464,  67  South.  754. 

This  suit  was  brought  on  May  2,  1912,  nearly  two 
years,  as  appears  from  the  averments  of  the  complaint, 
after  the  alleged  note  and  mortgage  was  due,  and  for 
aught  appearing  from  the  averments  of  the  complaint, 
the  mortgage  had  been  paid  in  full  before  the  suit  was 
brought.  If  so,  it  does  not  appear  from  the  allegations 
of  the  complaint  how  the  plaintiff  could  have  sustained 
any  damage  as  the  result  of  the  false  representations  al- 
leged to  have  been  made  with  respect  to  the  value  of  the 
property  embraced  in  the  mortgage;  for,  if,  notwith- 
standing the  fraud,  the  plaintiff  realized  in  full  on  the 
mortgage  debt,  he  got  all  he  contracted  for  and  could 
not  complain.— 8  Ency.  PI.  &  Pr.  908 ;  14  Am.  &  Eng. 
Ency.  Law  (2d  Ed),  142,  193.  Fraud  without  damage 
gives  no  cause  of  action. — 3  Mayf.  Dig.  823,  §  17.  It 
would  seem  to  the  writer,  therefore,  but  not  to  the  ma- 
jority of  the  court,  that  the  complaint  should  have  neg- 
atived the  payment  of  the  mortgage  debt,  since  it  showed 
the  debt  to  be  past  due  when  the  suit  was  brought. 

(2)  However,  no  ground  of  the  demurrer  raises  this 
point,  and  we  refrain  from  a  decision  upon  it,  and  we 
mention  it  merely  as  a  preliminary  to  saying  that  we 
are  not  of  opinion  that  the  complaint  should  have  neg- 
atived the  solvency  of  Moon,  the  alleged  maker,  or  of 
Cook,  the  alleged  transferror,  of  the  note  and  mortgage ; 
for  even  if  it  be  assumed  that  each  was  wholly  solvent, 
and  that  each  was  personally  liable  to  the  plaintiff  on 
the  note,  such  fact  would  not,  like  payment,  defeat  the 
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latter's  right  of  action  for  tlie  fraud,  but  would  at  most 
only  reduce  the  damages  recoverable.  In  such  event  the 
plaintiff  would  be  entitled  at  least  to  nominal  damages 
for  the  fraud. — Baker  v.  Maxwell,  99^  Ala.  558, 14  South. 
468. 

(3)  However,  we  may  add,  par  parenthesis,  that  the 
facts  of  this  case,  as  subsequently  developed  on  the  trial, 
show  that  the  solvency  of  said  parties  could  not  even 
reduce  the  damages  recoverable,  since  it  appeared  with- 
out dispute  that  the  said  note  contained  an  express  pro- 
vision, embodied  in  and  as  a  part  of  it,  to  the  effect  that 
no  other  property  of  the  maker  should  be  subject  to  the 
debt,  except  said  lot  upon  which  the  mortgage  was  given. 
The  note,  therefore,  imposed  no  personal  liability  on 
the  maker,  Moon,  and,  it  not  having  done  so,  its  trans- 
fer, even  by  indorsement,  could  not  impose  any  personal 
liability  on  the  transferror.  Cook,  because  a  transferror 
merely  guarantees  that  the  maker  will  pay  the  instru- 
ment according  to  its  tenor  and  effect.  Consequently  the 
solvency  or  insolvency  of  the  maker  and  indorser  in  this 
case  was  immaterial  from  every  standpoint,  as  their  sol- 
vency could  add  nothing  to  the  value  of  the  paper,  and 
the  plaintiff's  damages  would  therefore  be  the  difference 
between  the  face  of  the  note  and  the  value  of  the  lot 
which  secured  its  payment. 

(4)  Another  ground  of  the  demurrer  upon  which  stress 
is  laid  in  appellant's  brief  is,  in  substance,  that:  "For 
aught  appearing  from  the  complaint  the  allied  simu- 
lation of  the  indebtedness  from  Moon  to  Cook  was  im- 
material because,  so  far  as  appears  from  the  allegations 
of  the  complaint,  the  obligation  was  binding  in  plain- 
tiff's favor  upon  the  defendant.  Moon,  as  the  payor,  and 
the  codefendant,  Cook,  as  transferror,  of  the  instrument, 
whether  the  debt  stated  therein  was  simulated  or  not." 
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It  is  probably  true  that  each,  Moon,  and  Cook,  would 
by  their  alleged  representations  be  estopped,  as  against 
plaintiff,  from  asserting  any  want  of  consideration  in 
the  nots  and  mortgage,  but  the  fact  of  the  simulation 
of  its  consideration  was  not  immaterial  to  the  fraud  here 
charged,  since  the  pretense  to  plaintiff  that  Cook  had 
taken  from  Moon  a  mortgage  on  Moon's  lot  to  secure 
an  indebtedness  of  f 675,  when  in  fact  there  was  no  in- 
debtedness was  a  circumstance  tending  to  connect  both 
of  the  defendants  with  the  alleged  fraud,  and  one  which 
enabled  them  to  better  impose  on  plaintiff's  credulity 
in  their  false  representations  as  to  the  value  of  the  lot 
because  a  belief  by  plaintiff  of  the  truth  of  the  pretense 
that  Cook  had  taken  a  bona  fide  mortgage  on  the  lot  for 
f675  was  calculated  to  strengthen  plaintiff's  belief  in 
the  false  representation  as  to  the  value  of  the  lot,  which 
is  the  gravamen  of  the  complaint,  and  to  impress  him 
that  he  was  getting  in  return  for  his  own  lot,  worth 
about  f425,  something  more  valuable,  a  mortgage  for 
f675  on  property  fully  worth  that  and  more,  whereas 
it  turned  out  to  be  worth  only  f  50. 

(5)  Properly,  however,  the  averment  as  to  the  sim- 
ulation of  the  indebtedness  should  have  been  omitted 
from  the  complaint,  and  might  have  been  stricken  on 
motion,  as  it  was  the  averment  of  a  mere  circumstance, 
admissible  as  evidence  without  averment  and  tending 
to  support  the  averment  that  plaintiff  was  deceived  by 
the  false  representations  as  to  the  value  and  location  of 
the  property,  and  tending  to  show  the  connection  of  both 
defendants  with  the  fraud. 

(6)  Mere  matters  of  evidence  should  not  be  alleged, 
but  the  presence  of  such  an  allegation  does  not  render 
a  complaint  otherwise  sufficient  demurrable. 

tl— 18 
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(7)  Another  ground  of  the  demurrer,  insisted  upon, 
is  to  the  effect  that  *^the  alleged  representation  as  to 
the  value  of  the  Moon  lot  was,  for  aught  that  appears 
to  the  contrary,  the  mere  expression  of  an  opinion." 
Expressions  of  opinion  will  support  an  action  for  deceit 
when  knowingly  false  and  made  with  the  intent  to  de- 
ceive, and  are  so  acted  upon  that  they  do  deceive. — Tus- 
caloosa V.  Foster,  132  Ala.  393,  31  South.  587. 

(8)  While  statements  as  to  the  value  of  real  estate, 
made  for  the  purpose  of  inducing  another  to  buy  or  to 
accept  a  lien  upon  it,  may  be,  and  generally  are,  regard- 
ed as  the  mere  expressions  of  opinion,  yet  they  are  not 
always  so  regarded,  and  especially  not  when  coupled 
either  with  misrepresentations  as  to  material  extrinsic 
facts,  or  a  concealment  of  facts,  or  when  artifice  is  used 
to  prevent  inquiry  or  examination,  or  when  intended  and 
understood  as  the  statement  of  a  fact  and  not  of  an  opin- 
ion.—14  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  37,  38,  42; 
Locktoood  V.  Fitts,  90  Ala.  150,  7  South.  467;  Maxwell 
V.  Baker  J  supra;  Ansley  v.  Piedmont  Bank,  113  Ala. 
467,  21  South.  59,  59  Am.  St.  Rep.  122 ;  Camp  v.  Camp, 
2  Ala.  632,  36  Am.  Dec.  423 ;  Bullock  v.  Tuttle,  90  Ala. 
435,  8  South.  69. 

( 9 )  The  allegation  of  the  complaint  here  is  that  the 
alleged  statement  as  to  the  value  was  made  as  a  state- 
ment of  fact,  and  was  coupled  with  a  positive  and  ma- 
terial misrepresentation  as  to  the  location  of  the  prop- 
erty, affecting  its  value,  and,  we  think,  suflSciently  meets 
the  criticism  of  the  demurrer,  in  this  particular.  Au- 
thorities last  cited. 

The  other  grounds  of  the  demurrer  are,  in  our  opin- 
ion, equally  without  merit.  Authorities  last  cited ;  Code, 
§  2469 ;  Burroughs  v.  Pacific  Guano  Co,,  81  Ala.  258,  1 
South.  212;  Hockensmith  v.  Winton,  11  Ala.  App.  670,. 
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66  South.  955 ;  McCoy  v.  Prince,  11  Ala.  App.  388,  66 
South.  950 ;  18  Eucy.  PL  &  Pr.  899  et  seq.  Some  of  them 
are  mere  general  grounds  not  specifying  any  defects 
(Code,  §  6340.),  and  some  others  were  cured  by  an 
amendment  of  the  complaint.  Besides,  it  appears  that 
they  were  all  reflled  to  the  complaint  as  amended,  and 
as  so  reflled  were  addressed  to  the  complaint  as  a  whole, 
and  not  to  the  separate  counts  thereof,  one  of  which,  as 
before  stated,  was  the  common  count  for  money  had  and 
received,  which  certainly  was  not  subject  to  any  ground 
of  the  demurrer.  There  was  no  demurrer  on  the  ground 
of  misjoinder  of  counts.  Furthermore,  since  the  adop- 
tion of  the  Code  of  1907,  counts  ex  contractu  and  ex 
delicto,  when  appropriate,  may  be  joined  in  the  same 
complaint,  when  arising  out  of  the  same  transaction  or 
relating  to  the  same  subject-matter. — Code  1907,  §  5329. 
We  are  not  to  be  understood  as  holding,  however,  that 
a  count  for  money  had  and  received  is  appropriate  or 
would  lie  for  the  wrong  here  complained  of,  where  the 
contract  induced  by  the  fraud  is  not  rescinded,  but  is 
affirmed  and  damages  are  sought  for  the  fraud  practiced 
in  inducing  it.— 8  Ency.  PL  &  Pr.  887,  892. 

(10)  The  evidence  for  the  plaintiff  tended  to  support 
the  material  averments  of  the  special  count,  and  it  was 
a  question  for  the  jury  as  to  whether  the  representa- 
tions as  to  value  made  by  defendant  were  merely  the 
expressions  of  an  opinion,  or  were  intended  as  a  state- 
ment of  fact  for  the  purpose  of  deceiving  and  as  to 
whether  plaintiff  was  in  fact  deceived  thereby. — 14  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  206. 

Refused  charges  1  and  2  were  the  affirmative  charges, 
and  properly  refused  for  i*easons  shown. 

(11-14)  Refused  charges  3,  5,  6,  7,  8,  9,  10,  11,  12, 
13,  14,  and  15  may  each  be  condemned  as  either  being 
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argumentative  or  singling  out  and  giving  undue  prom- 
inence to  parts  of  the  evidence,  or  being  misleading,  or 
being  incorrect  statements  of  the  law  as  applied  to  the 
facts. 

(15,  16)  Refused  charge  4  was  the  affirmative  charge 
as  to  count  2,  which  was  the  common  count  mentioned 
for  money  had  and  received,  and  if  the  charge  had  been 
requested  as  to  both  defendants,  instead  of  being  lim- 
ited, as  it  was,  solely  to  the  defendant  Moon,  it  should 
have,  for  reasons  hereinbefore  stated,  been  given,  because 
the  facts  developed  in  the  evidence  disclosed  no  basis 
whatever  for  recovery  against  either  defendant  under 
that  count.  However,  the  facts  did  disclose,  as  before 
said,  a  basis  for  recovery  against  both  defendants  under 
the  first  count.  Under  these  circumstances,  if  the  court 
had  given  the  affirmative  charge  under  the  second  count 
for  the  defendant  Moon  alone  (the  shape  in  which  the 
charge  was  asked),  it  would  likely  have  misled  and  con- 
fused the  jury  into  believing  there  was  a  difference  in 
the  evidence  as  to  his  liability  and  that  of  the  other  de- 
fendant, authorizing  a  general  verdict  in  his  favor,  but 
not  in  favor  of  the  other  defendant. 

We  find  no  error  in  any  of  the  assignments  urged,  and 
the  judgment  is  affirmed. 

Affirmed. 
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Hedden  v.  Wef  eL 

Assumpsit. 

(Decided  June  3,  1915.    69   South.  225.) 

1.  Appeal  and  Error;  Revieiv;  Voluntary  N on- Suit. — Where,  be- 
cause of  adverse  rulings,  a  plaintiff  takes  a  voluntary  non-suit  with 
bill  of  exceptions,  under  section  3017,  Code  1907,  the  only  matter 
presented  for  review  are  the  rulings  on  the  evidence,  and  rulings  on 
pleading  cannot  be  considered. 

2.  Same;  Record. — In  the  absence  from  the  record  on  appeal  of 
an  instrument  in  writing,  referred  to  as  a  receipt,  the  appellate  court 
cannot  hold  the  trial  court  in  error  in  sustaining  an  objection  to  a 
question  seeking  to  elicit  evidence  as  to  an  oral  agreement  of  the 
parties  made  contemporaneously  with  the  writing. 

3.  Same;  Presumptions;  Bill  of  Exceptions, — ^The  bill  of  exceptions 
is  construed  most  strongly  against  the  party  taking  the  appeal,  and 
the  appellate  court  will  indulge  the  necessary  presumptions  in  favor 
of  the  ruling  of  the  trial  court. 

4.  Account;  Action;  Pleading;  Evidence. — ^Where  a  complaint 
sought  to  recover  a  sum  due  by  account  from  defendant  to  a  third 
person,  and  alleged  that  plaintiff  was  the  owner  of  the  account,  and 
the  pleas  were  the  general  issue,  the  statutes  of  frauds  and  limita- 
tion, and  accord  and  satisfaction,  proof  of  a  special  contract  and  its 
breach,  such  as  a  guarantee  of  payment  of  a  note,  was  not  admissible. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Bbeney. 

Assumpsit  by  W.  S.  Hedden  against  H.  H.  Wefel,  Jr. 
Plaintiff  took  a  voluntary  nonsuit  with  bill  of  exceptions 
because  of  adverse  rulings  on  the  evidence,  and  brings 
this  appeal.  Affirmed. 

HOGAN  &  Steele^  for  appellant. 

Stevens,  McCorvey  &  MoLeod,  for  appellee. 

BROWN,  J. — The  ruling  of  the  court  on  the  demur- 
rers to  the  complaint  resulted  in  eliminating  all  counts 
except  count  11,  claiming  a  sum  of  money  due  by  ac- 
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count  from  the  defendant  to  the  Realty  Company  of  Mo- 
bile, alleging  that  the  plaintiff  was  the  owner  of  the 
account  declared  on.  To  this  complaint  the  defendant 
pleaded  the  general  issue,  the  statue  of  frauds,  the  stat- 
ute of  limitations  of  three  years,  and  accord  and  satis- 
faction.  With  the  issues  thus  formed,  the  case  proceed- 
ed to  trial,  and  after  plaintiff  had  offered  what  we  as- 
sume to  be  substantially  all  his  proof,  showing  that 
through  a  transaction  with  reference  to  the  sale  of  cer- 
tain real  estate  the  defendant  became  indebted  to  the 
Realty  Company  of  Mobile,  a  partnership  composed  of 
the  plaintiff  and  others,  on  account  of  commissions  in 
assisting  to  effect  the  sale,  and  that  this  claim  had,  be- 
fore suit  brought,  become  and  was  the  property  of  the 
plaintiff,  and  tending  to  show  that  this  indebtedness 
had  been  adjusted  between  the  defendant  and  the  plain- 
tiff as  the  representative  of  the  Realty  Company  by  the 
payment  of  a  certain  sum  of  money  and  the  assignment 
of  two  promissory  notes  given  by  E.  W.  Gates  Lumber 
Company,  for  whom  the  lands  were  sold,  to  the  defend- 
ant, to  cover  the  commission  for  effecting  the  sale,  one 
for  f215,  and  the  other  for  f 700.  And  the  evidence  fur- 
ther shows  that  the  flrst-mentioned  note  had  been  paid, 
but  that  the  f700  note  had  not  been  paid,  and  it  is  con- 
ceded by  both  parties  that  E.  W.  Gates  Lumber  Com- 
pany have  a  complete  defense  to  this  note.  It  further 
appears  without  dispute  that  in  the  transaction  in  which 
the  defendant  paid  the  Realty  Company  the  sum  of 
money  and  transferred  these  two  notes  the  Realty  Com- 
pany, through  the  plaintiff,  as  one  of  the  members  of 
the  firm,  executed  an  instrument  in  writing,  referred 
to  by  Hedden  in  his  testimony  as  a  receipt.  This  written 
instrument  was  offered  in  evidence,  but  is  not  set  out 
in  the  record. 
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(1)  At  this  stage  of  the  trial  the  plaintiff's  counsel 
stated  to  the  court  that  he  expected  to  show  by  the  wit- 
ness that  by  an  indorsement  of  the  note  made  subsequent 
to  the  alleged  settlement  the  defendant  guaranteed  the 
payment  of  the  |f700  note,  and  asked  the  witness  sev- 
eral questions  eliciting  testimony  of  this  nature,  and 
also  as  to  what  was  said  between  the  parties  at  the  time 
of  the  alleged  settlement.  The  court,  on  the  objection 
of  the  defendant,  ruled  that  the  writing  entered  into 
between  the  parties  could  not  be  varied  by  parol,  and 
that  the  fact  of  any  subsequent  guaranty  was  wholly 
immaterial  to  the  issues  in  the  case.  On  account  of  this 
adverse  ruling,  the  plaintiff  took  a  voluntary  nonsuit 
with  bill  of  exceptions,  as  authorized  by  section  3017 
of  the  Code  of  1907. 

Under  the  repeated  rulings  of  this  court  and  the  Su- 
preme Court,  the  rulings  of  the  lower  court  presented 
for  review  are  only  those  that  caused  the  plaintiff  to 
take  a  nonsuit — in  this  case  the  ruling  as  to  the  admis- 
sion of  evidence  above  adverted  to. — Engle  v,  Patterson, 
167  Ala.  117,  52  South.  397;  Slteimrt  Bros.  v.  Harris 
Cortner  &  Co,,  6  Ala.  App.  518,  60  South.  445;  Priehe 
V.  Southern  Ry,  Co.,  189  Ala.  427,  66  South.  573 ;  Dams 
17.  L.  &  N.  R,  R.  Co.,  infra,  69  South.  231.  And  in  ac- 
cordance with  these  authorities  we  hold  that  the  rulings 
of  the  court  on  the  demurrers  to  the  complaint  and  pleas 
assigned  as  error  cannot  be  reviewed. 

(2)  In  the  absence  of  the  instrument  in  writing  re- 
ferred to  by  the  witness  as  a  receipt,  we  cannot  affirm 
that  the  court  committed  error  in  sustaining  the  objec- 
tion to  the  question  eliciting  testimony  as  to  the  oral 
agreement  of  the  parties  contemporaneously  made  with 
the  writing.— Harris  v.  Basden,  162  Ala.  367,  50  South. 
321. 


488  COURT  OP  APPEALS  [Vol. 

[Huntsville  Grocery  Go.  y.  Johnson.] 

(3)  ThiB  court  will  on  appeal  indulge  all  necessary 
presumptions  in  favor  of  the  ruling  of  the  trial  courts 
and  to  this  end  the  bill  of  exceptions  will  be  construed 
most  strongly  against  the  party  complaining  of  the  rul- 
ing.—Henderson  V.  State,  137  Ala.  83,  34  South.  828; 
Crosby  v.  Hutchinson,  53  Ala.  5;  Kelly  v.  Burke,  132 
Ala.  235,  31  South.  512 ;  Cauoley  v.  State,  133  Ala.  128, 
32  South.  227;  Dickens  v.  State,  142  Ala.  94,  39  South. 
14,  110  Am.  St.  Rep.  17 ;  McGehee  v.  State,  52  Ala.  224 ; 
Bowling  v.  State,  151  Ala.  131,  44  South.  403.3 

(4)  On  the  issues  formed  by  the  pleading,  proof  of 
the  special  contract  and  its  breach,  such  as  the  guaran- 
ty of  payment  of  the  note,  was  not  admissible. — Walker 
V,  T.  d  G,  Forbes,  25  Ala.  139,  60  Am.  Dec.  498;  Burk- 
ham  Bros.  v.  Speirs,  56  Ala.  547;  Carbon  Hill  Coal  Co, 
V.  Cwrmingham,  153  Ala.  573,  44  South.  1016. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 
Affirmed. 


Huntsville  Grocery  Co.  v.  Johnson. 

Assumpsit, 

(Decided  October  26,  1915.     60  South.  067.) 

1.  Abatement  and  Revival;  Plea;  Time. — Where  the  plea  in  abate- 
ment was  filed  before  the  fllinj?  of  any  plea  going  to  the  merits,  and 
the  matter  therein  set  up  was  not  otherwise  waived  or  abandoned,  It 
was  within  the  discretion  of  the  trial  court  to  permit  it  to  be  filed 
after  the  time  for  filing  had  passed. 

2.  Courts;  Jurisdiction, — Acts  1909,  p.  15,  must  be  construed  with 
the  general  laws  bearing  upon  the  matter  with  which  the  act  deals. 

3.  Pleading;  Jurisdiction;  Contract, — Under  section  6110,  a  party 
sued  on  a  contract  outside  of  the  county  of  his  residence  may  abate 
such  -suit  by  proper  plea  in  abatement. 

4.  Courts;  Jurisdiction, — ^The  Jurisdiction  of  a  court  to  try  and 
determine   personal   causes   of   action   depends   not   only   upon   th<^ 
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presence  of  the  parties  In  court,  but  upon  the  court's  Jurisdiction 
over  the  subject  matter  to  be  adjudicated. 

5.  Venue;  Cause  of  Action;  Contract. — Ck)nstruing  Acts  1909,  p.  15, 
in  connection  with  section  6110,  Code  1907,  as  affecting  a  suit  on 
notes  brought  In  the  circuit  court  at  Guntersville,  the  county  seat 
of  Marshall  county,  the  residence  of  defendant,  where  it  appeared 
that  defendant  lived  within  the  Albertville  district  and  that  the 
notes  were  taken  by  a  traveling  sf^lesman  for  a  concern  doing  busi- 
ness at  Huntsville,  made  payable  at  Huntsville,  it  is  held  that  the 
statute  merely  conferred  a  personal  privilege,  that  a  "cause  of 
action"  must  arise  from  the  occurrence  of  a  certain  fact  or  facts, 
the  term  signifying  the  situation  of  a  state  of  facts  entitling  one  to 
maintain  an  action,  and  that  the  cause  of  action  arose  and  was  to  be 
performed  at  Huntsville  and  hence,  that  defendant  was  not  suable 
in  the  Albertville  district  of  the  circuit  court. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Assumpsit  by  the  Huntsville  Grocery  Company 
against  F..  M.  Johnson.  Judgment  for  defendant,  and 
plaintiff  appeals.   Reversed  and  remanded. 

The  complaint  was  filed  February  16,  1915,  and  serv- 
ice perfected  February  18,  1915.  The  defendant's  plea 
was  filed  April  12,  1915,  and  is  as  follows:  Comes  the 
defendant,  and  for  answer  to  the  complaint  filed  in  this 
cause  says  that  the  cause  of  acti(m  in  this  case  arose 
in  the  Albertville  district,  and  that  defendant  resides 
in  the  Albertville  district;  that  this  court  is  without 
jurisdiction  to  try  this  cause  because  the  cause  of  action 

» 

arose  in  the  Albertville  district,  and  defendant  resides 
in  the  Albertville  district.  The  summons  and  complaint 
required  defendant  to  answer  at  Guntersville  in  said 
county. 

John  A.  Lusk  &  Son,  for  appellant. 

William  C.  Raybubn,  for  appellee. 

PELHAM,  P.  J. — (1)  Two  assignments  of  error  are 
made  on  the  record.    The  first  relates  to  the  action  of 


490  COURT  OF  APPEALS  [Vol. 

[HuntsvUle  Grocery  Go.  v.  Johnson.] 

the  court  in  overruling  the  plain tiflPs  (appellant's)  mo- 
tion to  strike  defendant's  (appellee's)  plea  in  abatement 
because  not  filed  within  the  time  for  filing  such  pleas. 
The  plea  was  filed  first  in  the  order  of  pleading,  before 
pleading  to  the  merits,  and,  the  matter  set  up  in  the  plea 
not  having  been  otherwise  waived  or  abandoned,  it  was 
within  the  discretion  of  the  trial  court  to  allow  the  plea 
to  be  filed  after  the  time  for  filing  had  passed.  See  5 
Mayf.  Dig.  2,  §  16,  and  authorities  there  cited;  8t.  L. 
d  8.  F.  R.  R.  Co.  V.  Sutton,  169  Ala.  389,  55  South.  989, 
Ann.  Cas.  1912B,  366;  Reed  iMniber  Co.  v.  Lewis,  94 
Ala.  626,  10  South.  333 ;  Dupup  v.  Wright,  7  Ala.  App. 
238,  60  South.  997 ;  MangraZl  v.  State,  1  Ala,  App.  189, 
55  South.  446 ;  Wright  v.  State,  3  Ala.  App.  24,  58  South. 
68. 

(2)  The  second  assignment  of  error  is  that  the  court 
was  in  error  in  giving  the  general  charge  for  the  de- 
fendant on  the  issues  tendered  under  his  plea  in  abate- 
ment. Suit  was  brought  in  the  circuit  court  at  Gun- 
tersville,  the  county  site  of  Marshall  county,  the  resi- 
dence of  the  defendant,  on  two  promissory  notes,  and 
the  defendant  set  up  in  his  plea  of  abatement,  denying 
the  jurisdiction  of  the  court  to  try  the  cause  of  action, 
that  he  was  a  resident  of  that  certain  territory  embraced 
in  certain  designated  beats  of  Marshall  county  that  are 
referred  to  by  counsel,  and  will,  for  convenience,  be  des- 
ignated, as  "the  Albertville  district,"  and  that  the  cause 
of  action  arose  within  that  territory.  This  plea  in  abate- 
ment to  the  jurisdiction  is  grounded  on  an  act  of  the 
Legislature  passed  at  the  special  session  of  1909,  pro- 
viding for  holding  terms  of  the  circuit  court  at  Albert- 
ville in  Marshall  county,  and  giving  that  court  original 
jurisdiction  to  try  and  determine  all  civil  and  criminal 
causes  of  action  arising  within  the  territory  embraced  in 
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"the  Albertville  district." — ^Act  approved  Aug.  18,  1909 
(Acts  1909,  p.  15,  §  2). 

This  ax^t  must  be  taken  and  construed  in  conjunc- 
tion with  the  general  laws  bearing  upon  the  matters 
with  which  it  deaU.— Griffin  v.  Karter,  116  Ala.  160,  22 
South.  484. 

(3)  Section  6110  of  the  Code  requires  actions  on  con- 
tracts to  be  brought  in  the  county  in  which  the  defend- 
ant resides,  and  a  party  sued  outside  of  the  county  of 
his  residence  may,  by  plea  in  abatement,  abate  a  suit 
brought  on  contract  in  another  county. — Taylor  v.  Chat- 
tanooga Medicine  Co,,  5  Ala.  App.  419,  59  South.  707. 
The  act  of  August  18,  1909,  establishing  a  branch  of 
the  circuit  court  for  Marshall  county  to  be  held  at  Al- 
bertville, gives  to  that  court  original  jurisdiction  over 
actions  against  residents  of  the  county  living  within 
the  designated  territory  only  when  the  cause  of  action 
arose  within  that  territorial  subdivision  of  the  county. 

(4)  The  jurisdiction  of  a  court  to  try  and  determine 
personal  causes  of  action  depends,  aside  from  the  pres- 
ence of  the  parties  in  court,  upon  the  court's  having 
jurisdiction  over  the  subject-matter  to  be  adjudged. — 
Woolf  V.  McGaugh,  175  Ala.  299,  57  South.  754. 

(5)  The  language  of  the  statute  fixing  the  venue  of 
actions  at  law  in  the  circuit  court  to  be  held  at  Albert- 
ville limits  them  to  such  actions  as  arise  within  "the 
Albertville  district.'^  The  court  had  general  jurisdic- 
tion over  the  subject-matter  of  the  action  brought,  and 
the  statute,  fixing  the  venue  in  the  Albertville  court, 
when  the  cause  of  action  arose  within  "the  Albertville 
district,"  merely  conferred  a  personal  privilege  to  have 
the  suit  brought  there,  that  waa  subject  to  waiver. — ^22 
Enc.  PI.  &  Pr.  789,  815,  816. 
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Issue  was  joined  on  the  defendant's  plea  in  abatement^ 
alleging  that  the  cause  of  action  arose  within  the  lim- 
its of  the  territorial  subdivision  of  the  county  known 
as  "the  Albertville  district,"  where  the  defendant  lived. 
The  evidence  on  the  issue  was  without  conflict,  and 
showed  that  the  defendant  lived  within  the  designated 
district,  and  that  the  notes  sued  upon  were  signed  there ; 
that  the  notes  were  taken  by  a  traveling  salesman  for 
the  Huntsville  Grocery  Company,  a  concern  doing  a 
wholesale  grocery  business  in  Huntsville,  Ala.,  for  goods 
purchased  from  the  Huntsville  Company,  and  were  ac- 
cepted by  the  grocery  company  in  Huntsville.  The  notes 
were  payable  to  the  order  of  the  company  at  the  Hen- 
derson National  Bank  at  Huntsville,  Ala.,  and  were  past 
due  when  suit  was  brought. 

Under  the  evidence  adduced  in  support  of  the  defend- 
ant's plea  in  abatement,  the  cause  of  action  is  not  shown 
to  be  one  that  arose  in  "the  Albertville  district,"  over 
which  the  circuit  court  sitting  at  Albertville  had  orig- 
inal jurisdiction  conferred  upon  it  to  try  and  determine. 
The  fact,  or  combination  of  facts,  which  gave  rise  to  the 
right  of  action  and  constituted  the  cause  of  action  did 
not  arise  in  the  Albertville  district,  but  in  Huntsville, 
Ala.  It  was  there  the  contract  between  the  parties  was 
made,  for  the  making  a  contract  is  where  it  first  be- 
comes a  binding  engagement,  where  the  minds  of  the 
parties  meet.  It  was  in  Huntsville  that  the  contract  was 
ratified  and  consummated  between  the  parties  and  be- 
came a  binding  obligation.  Under  the  evidence  in  this 
case,  the  contract  entered  into  resolved  itself  into  an 
oflfer  by  one  of  the  parties  to  buy  goods  on  time  and  on 
acceptance  by  the  other  party.  The  act  of  acceptance 
closing  the  contract  took  place  in  Huntsville.    It  was 
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upon  acceptance  that  the  obligation  became  effective. 
—Kenan  v.  'Lmdaa/y,  127  Ala.  270,  28  South.  570. 

It  was  also  in  Huntsville  that  the  contract  was  to 
be  performed,  and  it  was  there  the  breach  occurred.  The 
cause  of  action  must  arise  from  the  occurrence  of  a  cer- 
tain fact,  or  facts.  The  term  "cause  of  action"  signi- 
fies the  situation  or  state  of  facts  entitling  one  to  sus- 
tain an  action  {Ritter  v.  Hoy,  1  Ala.  App.  643,  55  South. 
1034),  and  it  is  only  necessary,  in  arriving  at  a  con- 
clusion as  to  where,  or  at  what  place,  the  cause  of  ac- 
tion arose,  to  ascertain  where  that  fact,  or  those  facts, 
occurred.  We  can  but  conclude,  on  the  evidence  before 
us  in  this  case,  that  the  cause  of  action  arose  where 
the  notes  by  their  terms  were  payable  and  default  in 
payment  made.  And  for  that  matter,  both  elements  that 
can  be  regarded  as  entering  into  the  question  of  venue 
are  found  to  have  taken  place,  or  to  exist,  in  the  instant 
case,  as  occurring  at  the  one  place  of  Huntsville,  Ala., 
the  contract  having  been  finally  consummated  there  and 
the  breach  taking  place  there.  Yet  it  is  not  ordinarily 
necessary,  in  determining  the  situs  of  the  cause  of  action 
for  the  purpose  of  arriving  at  the  venue  of  an  action 
the  gist  of  which  is  for  the  breach  of  a  contract,  to  as- 
certain the  locus  of  the  execution  of  the  contract,  for 
generally  the  right  of  the  plaintiff  depends  on  where 
the  wrongful  act  or  omission  of  the  defendant  occurs, 
as  it  is  the  breach  that  causes  an  accrual  of  the  cause 
of  action,  and  the  entire  cause  in  such  cases  arises  where 
the  breach  takes  place,  which  is  the  gist  of  the  action, 
and  necessary  to  be  declared  upon  and  proved  to  sup- 
port a  recovery. — Fike  v.  Stratton^  174  Ala.  541,  56 
South.  929.  However,  as  said,  in  this  case,  there  can 
be  no  question  of  the  complete  accrual  of  the  cause  of 
action  in  Huntsville,  Ala.,  when  both  factors  entering 
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into  consideration  in  determining  where  the  cause  of 
action  arose  are  shown  to  have  occurred  there.  The  fol- 
lowing authorities  will  be  found  to  support  the  views 
we  have  expressed:  Hibemia  Nat,  Bank  v.  Lacomhe^ 
84  N.  T.  367,  38  Am.  Rep.  518 ;  Reeves  v.  Raiiwoi/  Co., 
121  Ga.  661,  49  S.  E.  674,  70  L.  R.  A.  513,  and  note  cit- 
ing cases  on  page  545,  2  Ann.  Gas.  207 ;  40  Cyc.  81-83, 
and  cases  collected  and  cited  in  notes  on  those  pages; 
22  Am.  &  Eng.  Ency.  of  PL  &  Pr.  790-792,  and  cases 
there  collated  in  footnotes. 

It  follows  that  it  is  our  conclusion  that  the  court 
below  was  in  error  in  giving  the  general  charge  for  the 
defendant  on  the  issues  before  the  court. 

Reversed  and  remanded. 


Rhodes  v.  Downing. 

Assumpsit. 

*       (Decided  April  13,  1915.    Rehearing  denied  May  11,  1915. 

68  South.  788.) 

1.  Appeal  and  Error;  Filing  Transcript;  Delay;  Excuse, — ^Where 
the  record  Itself  discloses  a  sufficient  excuse  for  the  failure  to  file 
the  transcript  within  tbo  time  required  by  the  rules  of  the  court,  it 
does  not  become  necessary  to  file  affidavits  excusing  such  delay. 

2.  Same;  Dismissal. — Where  the  failure  to  file  the  transcript  on 
appeal  did  not  cause  delay  In  the  submission  of  the  cause,  and  the 
filing  was  made  on  or  before  Monday  of  the  call  at  which  the  cause 
was  submitted,  and  the  record  disclosed  good  reason  as  to  why  it  was 
not  filed  In  time  to  submit  the  cause  at  a  previous  call,  a  motion 
to  dismiss  will  be  denied. 

3.  Vendor  and  Purchaser;  Leased  Property;  Rent, — A  grantee  of 
rented  premises  may  recover  rent  subsequently  accruing,  unless  it  has 
been  severed  from  the  reversion  by  assignment,  or  reserved  from  the 
grant,  and,  under  section  3365,  Code  1907,  notice  by  the  grantee  to  the 
tenant  before  the  tenant  pays  the  rent,  of  the  conveyance,  perfects 
the  right  to  the  rent. 

4.  Landlord  and  'Tenant;  Contract  to  Purchase;  Validity. — ^During 
the  term  the  tenant  may  contract  to  purchase,  and  thus  create  the 
relation  of  vendor  and  purchaser. 


18.]  OP  ALABAMA.  495 

[Rhodes  V.  Downing.] 

5.  Same;  Evidence;  Presumption. — ^Where  the  relation  of  landlord 
and  tenant  is  once  shown,  it  is  presumed  to  continue  so  long  as  the 
tenant  is  in  i)ossession,  until  the  contrary  Is  shown,  and  the  tenant 
relying  upon  a  contract  to  purchase  has  the  burden  of  showing  it. 

6.  Principal  and  Agent;  Authority. — An  agent  with  authority  to 
rent  land  has  no  implied  authority  to  sell  it 

7.  Same;  Acta  of  Agent;  Ratification. — In  the  absence  of  knowl- 
edge of  the  act,  a  principal  cannot  be  held  to  have  ratified  the  unau- 
thorized act  of  his  agent. 

8.  Same. — Where  the  tenant  entered  into  possession  of  a  tract  of 
land  under  an  agreement  to  pay  a  thousand  pounds  of  seed  cotton 
per  annum  as  rent,  and  the  agent  of  the  landlord,  with  power  to  rent, 
contracted  with  the  tenant  for  the  sale  of  the  land,  stipulating  that 
the  tenant  should  remain  in  possession  and  continue  to  pay  the 
thousand  pounds  of  seed  cotton  per  year  as  interest  on  the  purchase 
price,  and  the  landlord  received  the  payment  with  no  knowledge  of 
the  transaction  of  the  sale,  the  landlord  was  not  bound  by  the  con- 
tract to  sell,  and  the  relation  of  landlord  and  tenant  continued. 

9.  Landlord  and  Tenant;  Possession;  Title;  Estoppel. — ^Where  one 
enters  into  i>ossession  of  land  as  tenant,  while  in  i)osse8sion  thereof 
such  one  is  estopped  from  denying  his  landlord's  title,  although  the 
landlord  had  none,  and  from  claiming  title 'either  for  himself,  or  for 
someone  else  as  against  the  landlord,  or  any  person  deriving  title 
from  him. 

10.  Evidence;  Judicial  Notice. — The  courts  cannot  take  Judicial 
knowledge  of  the  record  of  a  suit  in  the  circuit  court  not  a  part  of 
the  record  on  appeal. 

11.  Judgment;  Res  Judicata;  Ejectment. — Under  section  3858,  Code 
1907,  one  judgment  in  ejectment  is  not  like  other  judgments,  conclu- 
sive of  the  rights  of  the  parties. 

12.  Same;  Concluairenestt. — ^A  judgment  for  rent  in  favor  of  the 
grantee  of  the  landlord  will  not  be  reversed  because  the  tenant,  in  a 
subsequent  suit  against  a  grantee  obtained  a  judgment  in  ejectment, 
such  judgment  not  being  pleadable  in  estoppel. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  lion.  D.  W.  Spbakb. 

Assumpsit  by  Molly  Downing  against  G.  W.  Rhodes. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Teoup  &  Nix,  for  appellant. 

Q.  O.  Chbnault^  for  appellee. 

THOMAS,  J. — This  cause  was  submitted  on  Febru- 
ary 2,  1915,  both  on  the  merits  and  on  a  motion  of  the 
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appellee  to  dismiss  the  appeal  because  of  an  alleged  fail- 
ure of  the  appellant  to  file  the  transcript  within  the 
time  required  by  the  rules  of  the  Supreme  Court,  and 
because  of  a  failure  of  the  latter  to  submit  affidavits 
showing  good  cause  or  excuse  for  the  delay. 

(1,  2)  The  record  itself  discloses  sufficient  excuse, 
saving  the  necessity  at  this  time  for  an  affidavit.  It  ap- 
pears that  the  judgment  from  which  the  appeal  is  taken 
was  rendered  on  December  3,  1913,  that  the  appeal  was 
taken  on  December  20, 1913,  and  that  a  certificate  there- 
of was  duly  filed  in  this  court  on  January  3,  1914 ;  that 
at  the  first  call  after  the  appeal  in  this  court  of  the  di- 
vision in  which  the  case  originated  (the  Eighth  divi- 
sion), which  was  had  on  Februai'y  3,  1914,  the  case  was 
here  continued  on  certificate;  that  at  the  next  call  of 
that  division,  had  on  May  19,  1914,  the  case  was  again 
continued  on  certificate;  and  that  at  the  next  call  of 
that  division  (the  last  call),  had  on  February  2,  1915, 
the  case  was,  as  said,  submitted  by  appellant  on  the 
merits  upon  the  transcript,  which  had  been  duly  filed  on 
January  30,  1915,  in  conjunction  with  this  motion  of 
appellee  to  dismiss  the  appeal.  The  transcript  so  filed 
discloses  that  the  judgment  was  rendered,  as  before  said, 
on  December  3,  1913;  that  the  bill  of  exceptions  was 
presented  to  the  trial  judge  for  signature  on  February 
28,  1914,  within  the  90  days  allowed  by  law,  and  was 
signed  and  approved  by  him  on  May  23,  1914,  w^ithin 
the  90  days  allowed  by  law  (Code,  §  3019).  Said  May 
23,  1914  (the  date  of  the  approval  and  signing  of  the 
bill  of  exceptions),  was  after  the  spring  call,  1914,  of 
the  Eighth  division  in  this  court,  that  commenced  on 
May  18,  1914  (Code,  §  5050),  had  passed;  hence  it  ap- 
pears that  it  was  impossible  to  get  the  transcript  here 
with  the  bill  of  exceptions  in  it,  and  as  a  part  of  the 
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record,  in  time  for  the  submission  of  the  case  at  any 
call  of  the  Eighth  division  before  the  last  call  thereof, 
to  wit,  on  Febniary  2,  1915,  when  the  case  was,  a» 
shown,  duly  submitted. 

It  is  true  that  the  transcript  with  the  bill  of  excep- 
tions in  it  could  have  been  filed  here  at  any  time  after 
May  23,  1914,  when  the  bill  of  exceptions  was  so  signed 
up,  and  before  January  30,  1915,  when  the  transcript, 
as  said,  was  actually  filed,  but  an  earlier  filing  could 
have  served  no  useful  purpose,  and  could  not  have  oc- 
casioned any  earlier  submission  of  the  case.  The  failure 
to  file  the  transcript  sooner  having  caused  no  delay  in 
the  submission  of  the  cause,  and  the  filing  having  been 
made  on  or  before  Monday  of  the  call  at  which  the  case 
was  submitted,  and  the  transcript  itself  disclosing  good 
cause  as  to  why  it  was  not  filed  in  time  to  submit  the 
case  at  the  two  previous  calls,  the  motion  to  dismiss 
the  appeal  is  without  merit,  and  is  consequently  over- 
ruled.— National  Union  v.  Sherry,  180  Ala.  627,  61 
South.  944;  Rule  41  of  Supreme  Court  as  published  in 
175  Ala.  XX,  56  South,  vi. 

The  only  errors  assigned  are  to  the  action  of  the  trial 
court  in  giving  the  general  affirmfltive  charge  for  ap- 
pellee,  who  was  plaintiff  below,  and  in  refusing  it  to  ap- 
pellant, who  was  defendant  below. 

The  complaint  contained  a  count  claiming  of  defend- 
ant the  sum  of  $50  as  the  value  of  1,000  pounds  of  seed 
cotton,  which  it  was  alleged,  among  other  things,  that 
the  defendant  had  promised  to  pay  to  one  Lucy  Samp- 
son as  rent  for  a  certain  described  tract  of  land  for  the 
year  1912,  which  tract  of  land,  it  was  alleged,  had  been 
subsequently,  and  before  said  rent  was  due,  conveyed 
to  the  plaintiff  by  said  Lucy  Sampson. 

82—18 


498  COURT  OF  APPEALS  [VoL 

[Rhodes  v.  Downing.] 

The  evidence  tended  without  dispute  to  sustain  this 
count.  It  showed  that  the  title  to  the  land  was,  by  an 
unbroken  chain  from  the  government,  in  Lucy  Samp- 
son before  the  year  1897,  and  remained  in  her 
until  July  22,  1912,  when  she  sold  and  conveyed  the 
legal  title  to  the  same  by  valid  deed  to  the  plaintiflF; 
that  the  said  Lucy  Sampson  during  this  period  of  her 
ownership  resided  in  a  foreign  state,  and  had  an  ar- 
rangement with  the  successive  cashiers  of  the  First  Na- 
tional Bank  of  Sterling,  111.,  to  represent  her  in  renting 
out  this  land  in  Alabama,  which  they  successively  did 
through  successive  local  subagents  in  this  state  who 
resided  near  the  land ;  that  in  the  year  1897  one  of  these 
subagents  rented  the  land  to  the  defendant  for  1,000 
pounds  of  seed  cotton,  and  put  him  then  in  possession 
of  the  premises  as  a  tenant;  that  the  defendant  has  re- 
mained in  such  possession  continuously  ever  since,  and 
has  during  each  year,  until  the  year  1912,  paid  to  the 
successive  local  subagents  1,000  pounds  of  seed  cotton, 
which  was  in  each  instance  remitted  by  such  subagent 
to  the  principal  agent,  the  said  cashier  of  the  First  Na- 
tional Bank  of  Sterling,  111.,  who  deposited  it  at  the 
bank  to  the  credit  of  said  Lucy  Sampson,  as  previously 
directed  by  her;  that  in  August,  1912,  the  plaintiff, 
shortly  after  she  had  received  from  said  Lucy  Samp- 
son the  said  deed  to  the  premises,  notified  the  defend- 
ant that  the  land  had  been  conveyed  to  her  and  to  pay 
her  the  1,000  pounds  of  seed  cotton  when  due  in  the 
fall  for  the  year  1912,  and  that  upon  defendant's  fail- 
ure to  pay  the  same,  when  so  due,  she  brought  this  suit 
for  the  value  thereof. 

(3)  The  rules  of  law  applicable  to  such  a  state  of 
facts  and  fixing  and  defining  the  relationship  of  the 
parties  are  well  settled.    Rent  is  an  incident  to  the  re- 
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version,  and  the  purchaser  of  the  rented  premises 
from  the  landlord  who  receives  a  legal  conveyance  at 
any  time  during  the  term  for  which  the  premises  have 
been  rented  is  entitled  to  the  rent  subsequently  accru- 
ing, unless,  of  course,  it  has  been  previously  severed 
from  the  reversion  by  an  assignment  of  the  rent  obliga- 
tion, or  is  otherwise  reserved  from  the  grant,  which,  it 
further  appears  without  dispute,  was  not  done  in  this 
case.  Nor  is  attornment  by  the  tenant  to  the  purchaser 
of  the  premises  necessary  to  the  latter's  right  to  recover 
the  rent.  Notice  by  the  purchaser  to  the  tenant  of  the 
conveyance  to  him  of  the  premises  given  before  the  ten- 
ant pays  the  rent  is  all  that  is  necessary  to  perfect  the 
purchaser's  right  to  the  rent. — Code,  §  3365;  Wise  v. 
Falkner,  51  Ala.  359 ;  Tubh  v.  Fort,  58  Ala.  277;  Abra/tns 
V.  Watson,  59  Ala.  524;  18  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  285. 

The  facts  we  have  recited  are  not,  as  said,  disputed 
by  defendant.  He  admits  that  he  entered  into  posses- 
sion of  the  lands  in  1897  as  a  tenant  under  an  agree- 
ment by  him  to  pay  as  rent  1,000  pounds  of  seed  cot- 
ton, and  that  he  has  remained  in  possession  ever  since, 
and  has  regularly  during  the  time  paid  said  1,000 
pounds,  until  the  said  year  1912,  for  the  rent  of  which 
year  he  is  here  sued,  as  said;  but  he  seeks  to  qualify 
those  facts  and  to  modify  their  legal  eifect  by  testify- 
ing that  in  one  of  these  years — some  year  after  1897 
and  before  1903,  but  which  it  does  not  appear — he, 
through  the  subagent  Emmens,  who  locally  had  charge 
of  the  land  from  1897  to  1903,  made,  with  Thomas  Mc- 
Kinney,  who  was  the  cashier  of  the  First  National  Bank 
of  Sterling,  111.,  from  1902  to  1905,  and  the  principal 
agent  during  that  time  for  Lucy  Sampson  in  renting  out 
the  land,  arrangements  to  buy  the  land  whereby  he  (de- 


500  COURT  OF  APPEALS  [Vol. 

[Rhodes  v.  Downing.] 

fendant)  was  to  pay  f400  as  the  purchase  price  when- 
ever he  got  able,  but  until  he  did  get  able  to  and  did 
pay  the  said  purchase  price  he  was  to  continue  to  pay 
1,000  pounds  of  seed  cotton  a  year,  not,  however,  as 
rent,  but  only  as  interest  on  the  purchase  price;  that 
said  McKinney  executed  to  him  (defendant)  a  paper 
writing  to  that  effect  at  the  time,  which  had  been  lost 
and  could  not  be  produced;  and  that  since  that  time — 
when,  it  does  not  appear — defendant  has  been  in  pos- 
session of  the  premises  as  a  purchaser,  and  not  as  a 
tenant,  and  has  paid  the  1,000  pounds  of  seed  cotton 
each  year  since  then  as  interest  on  the  purchase  money 
of  |400,  which  he  admits  he  still  owes,  and  not  as  rent 
for  the  premises. 

(4,  5)  Undoubtedly,  the  tenant  may  during  the  term 
of  his  tenancy  enter  into  a  contract  to  purchase  the 
land,  and  the  relation  between  him  and  his  landlord  will 
thereupon  change  from  that  of  landlord  and  tenant  to 
that  of  vendor  and  vendee  (Parker  v.  Allen,  84  N.  C. 
4fi6)  ;  but  the  burden  of  proving  the  change  is  on  him 
who  sets  it  up  or  asserts  it,  since  a  condition  or  relji- 
tionship  of  landlord  and  tenant  once  shown  to  exist  is 
presumed  to  continue  so  long  as  the  tenant  remains  in 
possesion  until  the  contrary  is  shown. — 22  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1240;  Lrport  i\  Todd,  32  N.  J.  Law, 
124. 

Assuming  as  true  all  the  defendant  claims  as  to  a  con- 
tract of  purchase  between  him  and  McKinney,  the  agent 
of  the  landlord,  Lucy  Sampson,  it  is  not  made  to  ap- 
pear that  the  latter  in  any  way  ever  authorized  or  rati- 
fied or  even  knew  of  the  act  of  McKinney  in  this  par- 
ticular, or,  as  for  that,  that  even  any  of  the  agents  sub- 
sequent to  McKinney  and  Emmens  knew  of  it.  What- 
ever may  have  been  the  arrangements  subsequent  to  de- 


13.]  OF  ALABAMA.  501 

[Rhodes  v.  Downing.] 

fendant's  entry  into  possession  as  a  tenant  between 
him  and  one  of  these  agents,  McKinney,  as  to  purchas- 
ing the  land,  they  could  not  convert  defendant's  hold- 
ing of  the  possession  of  the  premises  from  a  holding  as 
tenant,  in  which  capacity  he  admittedly  entered  and 
paid  the  1,000  pounds  of  seed  cotton  for  several  years, 
into  a  holding  as  a  purchaser  without  the  previous  au- 
thority or  subsequent  ratification  of  the  landlord,  Lucy 
Sampson.  It  takes  two  to  change  an  old  contract,  as 
well  as  two  to  make  a  new  one. 

(6)  An  agent  to  rent  lands,  as  McKinney  was,  cer- 
tainly had  no  implied  authority  to  sell  them. — 1  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  1019.  There  is  no  conten- 
tion here  that  he  had  any  express  authority  to  do  so. 
Consequently,  the  only  possible  doctrine  upon  which  the 
landlord,  Lucy  Sampson,  could  be  held  to  have  been 
bound  by  the  act  of  her  agent,  McKinney,  in  entering 
into  a  contract  with  defendant  to  sell  the  land,  if  he 
did  so,  would  be  upon  the  theory  of  ratification. 

(7,  8)  There  can  be  no  ratification,  either  express  or 
implied,  by  the  principal  of  the  unauthoriz.ed  act  of  an 
agent  in  the  absence  of  knowledge  on  the  part  of  the 
principal  of  such  act. — 1  Am.  &  Eng.  Ency  Law  (2d 
Ed.)  1189.  Here  there  is  not  a  line  in  the  evidence,  ei- 
ther positive  or  circumstantial,  tending  to  show  that 
Lucy  Sampson,  or  even  her  subsequent  agents,  as  for 
that,  ever  in  any  way  had  any  notice  or  knowledge  of 
the  alleged  contract  of  purchase  which  defendant  claims 
to  have  had  with  McKinney  or  tending  to  show  that  she, 
or  even  her  subsequent  agents,  knew  that  the  defend- 
ant at  any  time  ever  even  claimed,  if  he  did,  in  fact, 
do  so,  to  be  paying  the  1,000  pounds  of  seed  cotton  in 
any  different  capacity  from  that  in  which  he  first  paid 
it,  that  is,  as  tenant;  but  there  is  much  to  refute  the 
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charge  that  she  had  such  knowledge.  The  amount  of 
the  payment,  as  seen,  remained  the  same  through  all  the 
years,  and  was  turned  over  to  Lucy  Sampson  every  year 
by  the  successive  agents  as  rent,  and,  so  far  as  appears, 
was  accepted  by  her  as  rent,  being  placed  to  her  cred- 
it at  said  First  National  Bank  at  Sterling,  111.  The 
amount  of  the  payment  remained  the  same  through  all 
the  years,  and  presumptively  the  relationship  between 
the  parties  remained  the  same — landlord  and  tenant — 
and  this  presumption  continues  until  the  defendant  over- 
comes it  bv  evidence  to  the  contrarv,  which  he  has  not 
done. 

(9)  On  the  other  hand,  if,  as  appellant  contends,  Mc- 
Kinney,  in  making  the  contract  with  appellant  to  sell 
to  the  latter  the  lands,  was  acting,  not  as  agent  for 
Lucy  Sampson,  but  independently  of  her  and  for  him- 
self, then  the  result  is  equally  disastrous  to  appellant. 
For,  even  assuming  that  the  legal  title  to  the  premises 
was  in  McKinney  at  such  time,  and  not  in  Lucy  Samp- 
son (which,  however,  is  not  the  fact,  according  to  the 
undisputed  evidence),  still,  unless  that  title  was  de- 
rived from  Lucy  Sampson,  and  that  after  the  creation 
of  the  tenancy  here,  the  appellant,  having  entered  pos- 
session of  the  premises  as  the  tenant  of  Lucy  Sampson, 
is  estopped  while  in  possession,  whether  the  action 
against  him  be  for  possession  or  for  rent,  from  denying 
her  title  to  the  premises,  even  though  it  should  be  that 
she  had  none,  and  from  claiming  title,  either  for  him- 
self or  for  some  one  else,  as  against  her  or  as  against 
any  person,  as  the  plaintiff  is,  who  derives  title  from 
her. — 18Am.  &  Eng.  Ency.  Law  (2d  Ed.)  418  et  seq.; 
5  Mayf.  Dig.  601,  §  7;  4  Mayf.  Dig.  32,  §  (a)  3.  In- 
deed, under  the  operation  of  this  rule,  it  may  happen, 
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and  sometimes  has  happened,  that  a  person  has  had  to 
pay  rent  on  his  own  land. — Ency.  supra,  420;  Neuyall 
V,  Wright,  3  Mass.  138,  3  Am.  Dec.  98;  Morrison  v. 
Bassett,  26  Minn.  235,  2  N.  W.  851 ;  Wwrd  v.  Philadel 
phia  (Pa.)  6  Atl.  263.  The  justness  of  the  doctrine  lies 
in  the  fact  that  the  tenant,  who  acquires  possession  of 
the  premises  by  acknowledging  another  as  landlord, 
should  not  be  permitted  to  dispute  the  title  of  such  other 
until  he  (the  tenant)  first  surrenders  possession,  and 
thereby  gives  up  that — the  possession — which  he  has  ob- 
tained by  the  acknowledgment. 

(10,  11)  Nor  does  the  fact,  as  suggested  in  appellant's 
brief,  that  since  the  trial  of  the  suit  here  the  appellant 
has  won  in  an  ejectment  suit  brought  against  him  by 
appellee  for  the  possession  of  the  premises  for  which 
rent  is  here  claimed,  change  the  result  here,  even  if 
we  could,  as  appellant  insists  we  should  do,  take  ju- 
dicial knowledge,  which  we  cannot  do,  of  the  record  in 
the  lower  court  of  that  suit,  which  is  not  a  part  of 
the  record  here.  Even  if  that  suit  had  been  tried  first, 
and  the  result  of  it,  as  expressed  in  the  judgment  of 
the  lower  court,  had  been  pleaded  by  appellant  as  res 
adjudicata  of  the  suit  here,  we  question  but  what  the 
plea  would  have  been  subject  to  demurrer,  since  one 
judgment  in  ejectment  is  not,  like  other  judgments,  con- 
clusive.—Code,  §  3858 ;  Boyle  v.  Wwllaee,  81  Ala.  352,  8 
South.  194. 

(12)  Certainly,  where  the  ejectment  suit  is  tried  after 
the  suit  here,  and  the  judgment  therein  is  not  pleaded, 
and  could  not,  happening  as  it  did  afterwards,  have 
been  pleaded,  as  an  estoppel  to  the  suit  here,  it  furnishes 
no  reason  for  a  reversal  of  the  judgment  in  the  latter 
suit. 


504  COURT  OF  APPEALS  [Vol. 

[Floyd,  et  al.  v.  Lamar,  et  al.] 

It  follows  that  the  lower  court  did  not  err  in  giving 
the  affirmative  charge  for  appellee,  plaintiff  below,  and 
in  refusing  it  to  appellant. 

These  are  the  only  assignments  of  error. 

Affirmed. 


Floyd,  et  id.  v.  Lamar,  et  id. 

Assumpsit, 

(Decided  June  30,  lOlf).    09  South.  227.) 

1.  Appeal  and  Error;  Review;  Matters  Presented. — Where  the  judjf- 
ment  is  not  premature,  and  was  based  on  proi)er  process  duly  served, 
the  appellate  court  will  not  review  the  action  of  the  trial  court  in 
proceeding  to  Judgment  where  there  is  no  bill  of  exceptions  properly 
presenting  the  question. 

2.  ^ame. — The  amendment  of  a  judgment  nunc  pro  tunc  cannot 
be  reviewed  on  appeal  in  the  absence  of  a  bill  of  exceptions  showing 
that  exceptions  were  duly  reserved  to  the  action  of  the  court. 

3.  Judgment;  Entry;  Clerieal  Error. — Clerical  errors  or  mistakes 
in  stating  the  names  of  parties  in  the  minutes  of  the  court  are  cor- 
rected by  other  parts  of  the  record  without  a  motion  to  amend. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  E.  J.  Gilder. 

Law  Lamar  and  another  brought  suit  against  C.  A. 
Floyd  &  Co.  and  the  individual  members  of  the  firm 
for  breach  of  contract  for  the  sale  of  cotton.  Judg- 
ments for  plaintiflfs,  and  defendants  appeals.   Aflfirmed. 

Summons  was  executed  on  both  of  the  defendants 
on  June  21,  1911,  and  on  July  8,  1911,  the  defendants 
filed  their  demurrer  to  the  complaint,  and  on  the  filing 
demanded  a  trial  by  jury.  In  November,  1911,  the  de- 
murrers were  overruled,  and  after  plea  filed  the  attor- 
neys for  defendant  withdrew  their  appearance.  On  mo- 
tion of  the  plaintiff  the  court  without  a  jury  rendered 
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judgment  against  the  defendants,  and  executed  a  writ 
of  inquiry  finding  defendants  due  the  plaintiffs  the  sum 
of  f815,  for  which  judgment  was  rendered.  After  ex- 
piration of  that  term  of  the  court,  and  on  May  2,  1914, 
plaintiffs  filed  a  motion  in  said  court  to  amend  and  cor- 
rect said  judgment.  Notice  of  this  motion  to  amend 
was  served  on  both  defendants,  and  the  defendant  Sam- 
uel Floyd  filed  his  demurrers  to  said  motion,  which  the 
court  overruled,  and  proceeded  to  correct  the  judgment 
as  of  the  date  of  its  rendition. 

William  CrNNiNGHAME^  for  appellant. 

Reese  &  Rbbse^  for  appellee. 

BROWN,  J. —  (1)  This  court  cannot  review  the  ac- 
tion of  a  trial  court  in  proceeding  to  judgment  after  due 
service  of  process,  where  the  judgment  is  not  prema- 
ture, in  the  absence  of  a  bill  of  exceptions  properly 
presenting  the  question. — Williams^  Adm-r,  v,  Wood- 
ucard  Iron  Co,,  106  Ala.  254,  17  S(mth.  517;  AJosi  v, 
Birmingham  Waterworks  Co.,  1  Ala.  App.  630,  55  South. 
1029 ;  Wallace  v.  North  Ala.  Traction  Co.,  40  South.  89. 

(2)  Neither  will  the  court  review  the  action  of  the 
trial  court  in  granting  motion  to  amend  nunc  pro  tunc 
in  the  absence  of  a  bill  of  exceptions  showing  that  ex- 
ception was  reserved  thereto. — Lienkauff  d  Strauss  v. 
Tuscaloosa  Sale  &  Advancing  Co.,  105  Ala.  328,  16 
South.  891;  Bascnbcrg  v,  Lawrence,  160  Ala.  422,  49 
South.  771;  Turk  v.  S^nith  d  Co.,  2  Port.  (Ala.)  155. 

(3)  Furthermore,  clerical  errors  or  mistakes  in  stat- 
ing the  names  of  the  parties  in  the  minutes  of  the  court 
are  corrected  by  the  other  parts  of  the  record,  without 
motion  to  amend. — Patterson  d  Hinson  v.  Burnett,  6 
Ala.  884;  Smith  v.  Redus,  9  Ala.  101,  44  Am.  Dec.  429; 
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Kennedy  v.  Young,  25  Ala.  564;  Lamkin  v.  Dudley,  34 
Ala.  117. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 


&  Co.  V.  The  State. 

TcuD  Assessment, 

(Decided  June  10,  1915.     Rehearing  denied  June  30.  1915. 

69  South.  230.) 

Taxation;  Property  Subject;  Exemption. — The  Act  of  February, 
1915,  (Acts  1915,  p.  107)  while  exempting  solvent  credits  from  taxa- 
tion and  repealing  all  conflicting  laws,  has  a  prospective  operation 
only,  and  does  not  have  the  effect  to  disturb  assessments  made  and 
sustained  by  the  taxing  boards  before  the  passage  of  the  act,  which 
was  passed  pending  an  appeal  of  the  cause  to  the  circuit  court. 

Appeal  from  Montgomery  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pbarson. 
Action  by  the  State  of  Alabama  against  S.  Gassen- 
heimer  &  Co.  to  collect  taxes  on  solvent  credits.   From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 
The  complaint  is  as  follows :  Comes  the  state  of  Ala- 
bama and  alleges  that  heretofore,  to  wit,  the  30th  day 
of  October,  1914,  the  county  tax  commissioner  of  Mont- 
gomery county  made  an  assessment  against  the  defend- 
ants for  escape  taxes  for  the  years  and  for  the  items  as 
follows  : 

Money  lent,  solvent  credits,  and  credits  of 
value  arising  from  business  done  in  the  state 
of  Alabama  (excluding  such  as  are  secured 
or  evidenced  by  mortgage,  deed  of  trust,  or 
written  contract  of  conditionl  sale,  upon 
which  a  tax  imposed  by  law  has  been  paid), 
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owned  by  defendants  Gassenheimer  et  al.  on 

October  1,  1908 |1,000.00 

The  same  on  October  1,  1909 1,000.00 

The  same  on  October  1,  1910 1,000.00 

The  same  on  October  1,  1911 1,000.00 

The.  same  on  October  1,  1912 1,000.00 

The  same  of  October  1,  1913 1,000.00 

And  the  plaintiff  alleges  that  thereafter  in  due  course 
and  on,  to  wit,  November  2,  1914,  said  county  tax  com- 
missioner of  Montgomery  county,  Ala.,  certified  said 
assessments  as  above  described,  and  in  the  manner  and 
form  required  by  law,  to  the  board  of  revenue  of  Mont- 
gomery county,  Ala. 

And  the  plaintiff  further  avers  that  the  said  cause 
was  docketed  and  set  for  trial  before  the  said  board  of 
revenue  of  Montgomery  county,  Ala.,  and  upon  due  and 
l^al  notice  upon  defendants  said  cause  came  on  to  be 
heard  on  December  7,  1914,  and  upon  the  hearing  and 
the  evidence  said  assessments  were  in  all  things  con- 
firmed, and  judgment  was  entered  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  taxes  due  upon 
said  assessment,  together  with  10  per  cent,  thereon  as 
penalty  in  pursuance  of  the  provisions  of  section  2266 
of  the  1907  Code. 

And  plaintiff  avers  that  said  items  of  property  so  as- 
sessed by  the  county  tax  commissioner  and  confirmed 
by  the  board  of  revenue  were  not  assessed  for  taxation 
by  defendants,  or  any  other  person,  nor  have  any  taxes 
been  paid  thereon. 

Plaintiff  further  avers  that  said  assessment  is  correct 
and  should  be  confirmed,  and  that  plaintiff  should  have 
and  recover  judgment  against  defendants  for  all  taxes 
due  upon  said  assessment,  together  with  the  penalty 
and  interest  thereon,  as  prescribed  by  law. 
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Plaintiff  further  avers  that  defendants  are  engaged 
in  business  in  Montgomery  county,  Ala.,  and  were  so 
engaged  during  the  years  for  which  said  assessments 
are  made,  and  that  the  situs  of  the  property  so  assessed 
is  and  was  in  Montgomery  county,  Ala. 

The  demurrers  interposed  were  as  follows:  (1)  The 
complaint  shows  on  its  face  that  defendants  are  not 
liable  to  be  assessed  as  alleged  in  the  complaint,  for 
that  the  Legislature  of  Alabama  in  February,  1915, 
enacted  a  statute  exempting  solvent  credits  from  taxa- 
tion, and  the  complaint  shows  that  said  assessments  are 
on  account  of  solvent  credits  owned  by  defendants. 

(2)  The  Legislature  of  Alabama  has  heretofore  de- 
clared the  policy  of  this  state  to  be  to  exempt  from  tax- 
ation solvent  credits. 

( This  case  was  reviewed  by  the  Supreme  Court  under 
certiorari  to  the  Court  of  Appeals,  and  the  writ  of  cer- 
tiorari was  denied.  193  Ala.  680,  69  South.  1020.— Re- 
porter. ) 

Weil,  Stakeley  &  Vardaman,  for  appellant. 

W.  L.  Martin,  Attorney  General,  and  W.  H.  Mitch- 
ell, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — Gassenheimer  &  Co.,  the  appellants, 
prosecute  this  appeal  from  a  judgment  of  the  circuit 
court  of  Montgomery  county  rendered  on  May  28,  1915, 
and  ratifying  and  confirming  an  order  of  the  board  of 
revenue  of  said  county  that  was  made  on  November  18, 
1914,  and  which  sustained  as  valid  an  assessment  prev- 
iously, on,  to  wit,  October  30,  1914,  made  by  the  tax 
commissioner  of  said  county  against  the  appellants  on 
solvent    credits    belonging    to    them    in    said    county, 
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amounting  to  fl,000  in  value,  that  had  escaped  taxes 
for  each  of  the  tax  years  1908  to  1913,  inclusive. 

The  state  on  the  trial  of  the  appeal  in  the  circuit  court 
filed  a  complaint,  which  the  reporter  will  set  out,  and 
to  which  the  defendants  (appellants)  interposed  a  de- 
murrer, which  will  likewise  be  set  out.  The  appeal  is 
on  the  record  proper,  w^ithout  a  bill  of  exceptions,  and 
the  action  of  the  court  in  overruling  the  demurrer  is 
the  sole  question  presented  for  review. 

The  contention  that  the  court  erred  in  overruling  the 
demurrer  is  predicated  upon  the  fact  that  on  February 
16,  1915,  which  was  after  the  assessment  here  involved 
was  made,  and  after  such  assessment  was  sustained  by 
the  said  board  of  revenue,  and  after  the  appeal  from 
the  latter's  decision  was  taken  to  the  said  circuit  court, 
but  before  such  appeal  was  there  tried,  the  Legisla- 
ture of  the  state  passed  an  act  (Laws  1915,  p.  107) 
which  repealed  the  statutes  that  authorized  assessments 
upon  solvent  credits ;  it  being  insisted,  in  substance,  that 
this  repealing  act  operates  retroactively,  and  that  it 
destroys  all  assessments  based  on  solvent  credits  that 
had  not  at  the  time  of  the  passage  of  the  act  been  col- 
lected. 

None  of  the  several  cases  cited  by  appellants  in  their 
brief  in  support  of  thi^  insistence  are  exactly  in  point ; 
but  the  case  of  Hooper  v.  State,  141  Ala.  116,  37  South. 
662,  cited  by  the  Attorney  General,  is  on  all  fours  with 
the  case  here,  and  is  conclusive  against  the  contention 
of  appellant,  since  the  repealing  act  here  before  us,  like 
the  repealing  act  there  construed,  had  reference  to  sub- 
jects of  taxation,  and  bears  on  its  face  no  indication 
of  a  legislative  intent  that  it  should  operate  retrospec- 
tively. In  such  case  the  general  rule  of  construction  is, 
as  stated  in  the  said  Hooper  Case,  that  it  must  be  as- 
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sumed :  "That  the  legislative  intent  is  that  the  new  en- 
actment shall  be  of  prospective  force  only,  and  shall  not 
disturb  existing  valid  assessments." — Hooper  v.  State, 
supra. 

The  act  here  under  consideration  contains  only  two 
sections,  and,  each  being  brief,  we  here,  for  the  purpose 
of  demonstrating  the  integrity  of  the  position  stated, 
set  them  out,  as  follows:  "Section  1.  That  money  lent, 
solvent  credits,  and  credits  of  value,  other  than  such  as 
are  secured  by  mortgage,  deed  of  trust,  or  a  contract  of 
conditional  sale,  upon  which  a  privilege  tax  is  required 
to  be  paid,  shall  be  exempt  from  taxation. 

"Sec.  2.  That  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  section  1  of  this  act,  be  and  the 
same  are  hereby  repealed." 

It  follows  that  the  judgment  of  the  lower  court  con- 
firming the  said  order  of  the  board  of  revenue  sustain- 
ing the  assessment  must  be,  and  is,  affirmed. 

Affirmed. 


Salmon,  et  al.  v.  Salmon. 

Assumpsit, 

(Decided  April  6,  1915.     Reheariog  denied  May  11,  1915. 

69  South.  304.) 

1.  Injunction ;  Action  on  Bond;  Dissolution. — Where  the  action  was 
on  an  injunction  bond,  a  complaint  which  sets  out  the  bond  and 
alleges  a  breach  thereof  by  setting  up  a  dissolution  of  the  injunction, 
and  the  failure  of  the  obligors  therein  to  pay  the  damages  specifically 
claimed,  and  alleged  to  have  been  sustained  as  a  result  of  the  suing 
out  of  the  injunction,  states  a  cause  of  action. 

2.  Evidence;  Best  and  Secondary;  Judgment. — The  Judgment  roll  is 
the  best  evidence  of  the  record  of  Judicial  prowedings  and  Judgments 
and  decrees  of  courts  of  record,  a  duly  authenticated  copy  thereof 
being  also  admissible  under  section  3983,  Code  1907;  in  the  absence 
of  the  making  up  of  the  final  record,  however,  the  original  files  are 
the  best  evidence. 
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3.  Injunction;  Dissolution;  Damages. — In  an  action  upon  an  in- 
junction bond,  damages  occasioned  by  the  employment  of  counsel  to 
render  services  in  the  Supreme  Court  on  appeal,  and  in  the  trial 
court  for  the  purpose  of  relieving  the  party  from  the  injunction, 
are  recoverable. 

4.  Same;  Parties  Liable. — Although  not  parties  to  the  injunction 
action,  the  sureties  on  the  injunction  bond  aided  complainant  therein 
to  procure  the  injunction  and  caused  it  to  be  served  on  the  adversary 
party,  and  are  estopped  to  deny  the  issue  and  service  of  the  injunc- 
tion, as  well  as  the  recitals  in  the  bond,  when  sued  by  sucli  adversary 
party  after  dissolution  of  the  injunction. 

5.  Same;  Dissolution. — ^The  dissolution  of  the  injunction  authorizes 
the  recovery  of  at  least  nominal  damages  in  an  action  on  the  bond. 

6.  Trial;  Objections  to  Evidence. — ^Where  the  objection  to  a  ques- 
tion was  general,  and  the  question  was  not  Itself  patently  Illegal  or 
irrelevant,  the  court  need  not  cast  about  for  reasons  for  the  objection, 
but  may  overrule  it  without  error  in  accordance  with  rule  33,  Circuit 
Court  Practice. 

7.  Same;  Reception;  Scope. — An  objection  to  a  hypothetical  ques- 
tion calling  for  the  value  of  legal  services,  which  might  be  construed 
to  cover  services  rendered  after  the  suit  was  brought  raises  the 
question  whether  plaintiff,  suing  on  an  injunction  bond,  could  recover 
damages  accruing  after  suit  brought. 

8.  Injunction;  Bond;  Action;  Damages. — A  plaintiff  suing  for  the 
breach  of  the  conditions  of  an  injunction  bond  may,  under  certain 
circumstances  recover  damages  accruing  after  the  bringing  of  the 
suit. 

9.  Pleading;  Issue;  Proof. — To  support  a  recovery  only  the  mate- 
rial allegations  of  the  complaint  need  be  proved. 

10.  New  Trial;  Grounds;  Insufficient  Evidence. — ^Where  there  was 
evidence  sufficient  to  support  the  verdict,  a  motion  for  a  new  trial 
based  on  the  insufficiency  of  the  evidence  is  properly  overruled. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  A.  J.  Salmon  against  F.  A.  Salmon  and 
others,  on  an  injunction  bond.  Judgment  for  plaintiff, 
and  defendants  appeal.   Affirmed. 

(This  cause  was  reviewed  by  the  Supreme  Court  on 
application  for  writ  of  certiorari  to  Court  of  Appeals, 
and  the  writ  was  denied.   193  Ala.  679. — Reporter.) 


J.  W.  Strotiier^  for  appellant. 
Bridges  &  Oliver,  for  appellee. 
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BROWN,  J. —  (1)  Action  by  appellee  against  appel- 
lants on  an  injunction  bond.  The  bond  sued  on  is  set 
out  in  the  complaint  in  haec  verba,  and  a  breach  there- 
of shown  by  a  dissolution  of  the  injunction  and  a  fail- 
ure of  the  obligors  on  the  bond  to  pay  the  damages 
specifically  claimed  and  alleged  to  have  been  sustained 
by  the  plaintiff  as  a  result  of  suing  out  the  injunction. 
The  complaint  was  not  subject  to  any  of  the  objections 
urged  in  the  demurrer,  and  it  was  properly  overrule<l. 
—Babcock  v.  Reeves,  149  Ala.  665,  43  South.  21 ;  Per- 
sons V.  Thornton,  86  Ala.  308,  5  South.  470;  13  Cyc. 
178(2);  Rosser  v.  Timherlake,  78  Ala.  162;  Flournoy 
V.  Lyon,  70  Ala.  308;  Copeland  v.  Cunningham,  63  Ala. 
394. 

(2)  Records  of  the  proceedings,  judgment,  and  de- 
creets of  courts  of  record  of  this  state  are  required  to 
be  kept,  and  when  the  final  records  are  made  up  as  con- 
stituting the  judgment  roll,  this  becomes  the  best  evi- 
dence of  the  i)roceedings. — 4  Wigmore,  Ev.  §  2450.  And 
by  statute  (Code,  §  3983)  a  duly  authenticated  copy 
of  the  record  is  made  of  equal  dignity  with  the  record 
as  evidence  of  what  the  record  shows.  However,  in  the 
absence  of  a  showing  that  the  final  record  has  been 
made  up,  the  original  files  are  the  l)est  evidence  and  are- 
admissible. — WUlwins  V.  State,  68  Ala.  551 ;  Smith  v. 
State,  103  Ala.  69;  Wharton  i\  Thoma-son,  78  Ala.  188, 
19  South.  433;  2  Wigmore  Ev.  §  1186;  Clymer  v.  Cam- 
cron,  55  Miss.  593.  The  ruling  of  the  trial  court  in  ad- 
mitting in  evidence  the  original  files  and  decrees  in  the 
chancery  proceedings  was  well  within  this  rule,  and 
without  error. — Babcock  v.  Reeves,  supra, 

(3)  Damages  occasioned  by  employment  of  counsel 
to  render  services  in  the  Supreme  Court  on  appeal,  as 
well  as  those  rendered  in  the  trial  court  in  relieving  the 


13.]  OP  ALABAMA.  513 

[Salmon,  et  al.  y.  Salmon.] 

plaintiff  from  the  ban  of  the  injunction,  were  recover- 
able, and  the  evidence  tending  to  show  the  rendition  of 
services  in  the  Supreme  Court  was  admissible. — Jdck- 
son  V.  Millspaugh,  100  Ala.  285,  14  South.  44;  Bush  v. 
Kirkbride,  131  Ala.  405,  30  South.  780. 

(4)  The  appellants  Lovelace  and  Young,  however,  in- 
sist that  the  evidence,  without  room  for  adverse  infer- 
ence, proves  their  special  pleas  A  and  C,  and  that  the 
court  erred  in  refusing  charge  3  requested  by  them. 
The  substance  of  these  pleas  is  that  Lovelace  and  Young 
did  not  sue  out  an  injunction  against  the  plaintiff,  nor 
procure  or  cause  the  writ  to  be  served  on  him,  and 
charge  3  is  the  affirmative  charge  in  favor  of  these  two 
defendants.  Although  the  defense  set  up  by  these  pleas 
is  clearly  immaterial,  and  in  fact  no  defense  to  the 
plaintiff's  action,  if,  as  appellants  contend,  these  pleas 
are  proven  without  conflict,  and  we  continue  to  follow 
the  precedents  afforded  by  repeated  decisions  of  the 
Supreme  Court,  the  judgment  must  be  reversed. — 5 
Mayf.  Dig.  757,  §§  121,  125. 

No  proof  was  offered  by  the  defendants,  but  they  rely 
on  the  proof  afforded  by  the  record  and  procee<lings  of 
the  chancery  court  offered  in  evidence,  showing  that 
Lovelace  and  Young  are  only  sureties  on  the  injunction 
bond,  and  that  F,  A.  Salmon  was  the  complainant. 
While  they  were  not  parties  to  the  injunction  suit  in  the 
strict  sense,  they  aided  the  complainant  to  procure  the 
injunction  and  cause  it  to  be  served  on  the  plaintiff, 
and  are  estopped  to  deny  the  fact  of  its  issuance  and 
service  and  the  recitals  in  the  bond  sued  on. — Persan^s 
V.  Thornton,  supra.  This  disproves,  rather  than  proves, 
their  individual  pleas,  and  justified  the  refusal  of  the 
charge.— C/nf^ed  States  v.  Wilson,  28  Fed.  Cas.  699,  710 ; 

88—18 
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Cone  V.  Ivinson,  4  Wyo.  203,  33  Pac.  31,  35  Pac.  933, 
940 ;  6  Words  and  Phrases,  5652. 

(5)  The  undisputed  evidence  shows  that  the  injunc- 
tion was  dissolved,  and  this  entitled  the  plaintiff  to  re- 
cover at  least  nominal  damages,  and  hence  to  the  af- 
firmative charge. — Rosser  v.  Timberlake^  78  Ala,  162. 

(6)  The  question  argued  in  support  of  the  nineteenth 
assignment  of  error  is  not  presented  by  the  record  in 
this  case.  While  the  plaintiff  was  being  examined  as  a 
witness  in  his  own  behalf  as  to  employment  of  counsel 
to  advise  and  represent  him  in  the  injunction  proceed- 
ings, after  he  had  testified  that  he  employed  attorneys 
to  represent  him  in  that  case  and  procure  the  dissolu- 
tion of  the  injunction  and  to  prevent  its  reinstatement^ 
and  showing  an  agreement  to  pay  them  a  reasonable 
compensation  for  their  services,  and  that  said  attorneys 
rendered  services  for  him  under  that  agreement  in  the 
chancery  court  and  Supreme  Court,  the  record  then 
shows:  "Plaintiffs  counsel  asked  the  witness  the  fol- 
lowing question :  'On  up  until  the  final  dismissal  of  the 
bill?'  The  defendant  objected  to  this  question:  *Up  to 
the  final  dismissal  of  the  bill?'  The  court  overruled 
the  objection,  and  defendant  duly  excepted." 

This  question  did  not  call  for  testimony  patently  il- 
legal or  irrelevant,  and  no  duty  rested  upon  the  trial 
court  to  cast  about  for  reasons  in  the  mind  of  objecting 
counsel. — Sanders  v.  Knox,  57  Ala.  80;  Bates  v.  Morris, 
101  Ala.  284,  13  South.  138;  Circuit  Court  Rule  33 
(Code  vol.  2,  p.  1527). 

(7,  8)  In  a  proper  case  damages  accruing  after  suit 
brought  may  be  recovered,  and  for  this  reason  the  tes- 
timony elicited  by  the  question  was  not  patently  illegal 
or  irrelevant. — Metcalf  v.  Young,  43  Ala.  643;  Burton 
V.  Smith,  49  Ala.  394;  Hiygins  v.  Mansfield,  62  Ala.. 
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268;  Drake  v.  Webh,  63  Ala.  601.  The  proper  way  to 
raise  the  question  was  by  objection  to  the  hypothetical 
question  propounded  to  the  witness  Rylance  to  prove 
the  value  of  the  services,  which  might  be  construed  to 
cover  services  rendered  after  the  suit  was  brought;  but 
no  objection  was  made  to  this  question. 

( 9 )  The  law  does'  not  require  proof  of  every  averment 
in  the  complaint,  but  only  of  the  material  averments, 
the  substance  of  the  issue. — Starks  v.  Corner^  190  Ala. 
245,  67  South.  444 ;  B.  R,,  L.  d  P.  C.  v.  Donaldson,  infra, 
68  South.  596.  Under  the  evidence  in  the  case,  it  was 
for  the  jury  to  determine  the  amount  of  the  plaintiflPs 
damages  from  the  evidence,  and  this  involved  the  deter- 
mination of  the  question  as  to  whether  the  services  ren- 
dered were  gratis  or  not. 

(10)  There  was  evidence  to  support  the  verdict,  and 
the  motion  for  a  new  trial  was  properly  overruled. — 
Cdbh  V,  Malone,  92  Ala.  630,  9  South.  738. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 
Affirmed. 


Austin  &  Sons  v.  Hunter. 

Assumpsit, 

(Decided  April  6,  1915.     Rehearing  granted  June  17,  1015. 

69  South.  306.) 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Action  by  Connie  Hunter  against  Austin  &  Sons,  and 
others,  on  a  garnishment  bond.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed  and  remanded  in  re- 
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sponse  to  the  opinion  of  the  Supreme  Court  found  in 
193  Ala.  163,  69  South.  113. 

Troup  &  Nix,  for  appellant. 

Wbrt  &  Lynne^  for  appellee. 

« 
THOMAS,  J. — Appellants  were  the  defendants  be- 
low in  this  action,  which  was  brought  by  the  appellee, 
Hunter,  against  them  on  a  garnishment  bond  that  they 
had  executed  in  order  to  procure  the  issuance  of  a  writ 
of  garnishment  in  aid  of  a  previous  suit  pending  at  the 
time  in  a  justice  court,  brought  there  by  Austin  &  Co., 
one  of  the  appellants,  on  an  account  for  $37.53  against 
said  Hunter,  who  was  duly  served  with  summons,  and 
which  suit  proceeded  regularly  in  that  court  to  formal 
judgment  for  that  amount  in  favor  of  said  Austin  &  Co., 
and  against  said  Hunter,  before  the  present  suit  was 
brought  on  the  garnishment  bond.  The  only  breach  of 
the  bond  alleged  in  this  action  is,  in  one  count,  that 
the  garnishment  was  wrongful,  and,  in  the  other,  that 
it  was  wrongful  and  malicious,  in  that  Hunter,  it  is  al- 
leged, did  not  owe  the  debt  on  which  the  garnishment 
was  founded. — Mobile  Furniture  Co.  v.  Little^  108  Ala. 
399,  19  South.  443.  The  question  of  whether  he  owed 
the  debt  or  not  was,  as  seen,  determined  against  him  by 
the  mentioned  judgment  of  the  justice  of  the  peace  in 
a  cause  where  such  justice  had  jurisdiction  both  of  the 
person  and  of  the  subject-matter,  and  was  thus  res  jud- 
icata in  this,  a  collateral  action  between  the  same  par- 
ties.— 24  Am.  &  Eng.  Ency.  Law,  717 ;  K,v  parte  Davis, 
95  Ala.  9,  11  South.  308;  Cotton  v.  Holloimy,  96  Ala. 
544,  12  South.  172;  Peet  v.  Hatcher,  112  Ala.  514,  21 
South.  711,  57  Am.  St.  Eep.  45;  Stevcson  v.  Murray, 
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87  Ala.  445,  6  South.  301;  Logcm  v.  Cerv.  Iron  d  Coal 
Co.,  139  Ala.  548,  36  South.  729. 

Res  judicata,  however,  which  is  merely  an  estoppel 
by  judgment,  may,  like  other  estoppels — estoppels  in 
pais  and  estoppels  by  deed — be  waived  as  a  defense,  and 
is  waived  where  the  party  relying  upon  it  has  an  oppor- 
tunity of  pleading  it,  and  fails  to  do  so  specially. — 9 
Ency.  P.  &  P.  611  et  seq.;  8  Ency.  P.  &  P.  5  et  seq.; 
24  Am.  &  Eng.  Ency.  Law,  836;  Jones  v.  Peebles,  130 
Ala.  269,  30  South.  564;  Winkler  v.  Powell,  173  Ala.  46, 
55  South.  536 ;  Collins  v.  Smith,  155  Ala.  607,  46  South. 
986;  Baird  v.  HowUon,  154  Ala.  367,  45  South.  668; 
Clcurk  V.  Johnson,  155  Ala.  650,  47  South.  82 ;  Mobile 
R.  R.  Co.  V.  Bay  Shore  Lumber  Co,  158  Ala.  626,  48 
South.  377;  Blair  v.  Williams,  159  Ala.  658,  49  South. 
71 ;  Gulf  Cedar  Lumber  Co.  v.  Crenshaw,  169  Ala.  617, 
53  South.  812.  The  cases  last  cited  impliedly  and  in 
eflfect  overrule  the  previous  cases  of  Cook  v.  Field,  3  Ala. 
53,  36  Am.  Dec.  436 ;  and  Ho^pkinson  v.  Shelton,  37  Ala. 
306. 

The  defendant  here  pleaded  the  general  issue,  "with 
leave  to  give  in  defense  any  matter  that  can  be  well 
pleaded."  Under  such  a  plea,  unobjected  to,  and  issue 
joined  thereon,  the  defense  of  estoppel  is  available  as 
though  specially  pleaded. — Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  538,  24  South.  561 ;  L.  d  N.  R.  R.  Co.  v. 
Williams,  5  Ala.  App.  643,  644,  56  South.  865,  59  South. 
673. 

The  judgment  mentioned  and  the  proceedings  on 
which  it  was  based,  showing  jurisdiction  in  the  justice 
of  both  the  person  and  the  subject-matter  of  the  suit, 
having  been  introduced  and  proved  under  such  a  plea, 
were  not  open  to  attack  by  the  plaintiff  on  the  ground 
that  they  were  erroneous.    The  plaintiff  should  have 
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corrected  the  judgment  by  appeal  or  other  direct  pro- 
ceeding before  bringing  this  suit,  if  he  wished  to  avoid 
its  conclusive  eflfect.  The  lower  court  was  consequent- 
ly in  error  in  permitting  plaintiff  to  offer  evidence  tend- 
ing to  show  that  the  judgment  mentioned  was  rendered 
against  him  as  a  result  of  error  or  mistake  on  the  part 
of  the  justice. 

It  follow^s  that  the  judgment  here  appealed  from  must 
be  reversed. 

Reversed  and  remanded. 

ON    REHEARING. 

We  may,  in  response  to  the  suggestion  contained  in 
the  application  for  rehearing,  say  that  this  court  did 
not,  in  rendering  the  opinion  and  in  therein  holding  that 
the  mentioned  judgment  of  the  justice  of  the  peace  was 
conclusive  on  plaintiff  in  this,  a  collateral  action,  and 
that  the  lower  court  therefore  erred  in  allowing  the  in- 
troduction of  evidence  tending  to  show  error  or  mis- 
take of  judgment  on  the  part  of  the  justice  in  render- 
ing the  judgment,  overlook  the  fact  that  plaintiff,  prior 
to  the  admission  of  such  testimony,  to  which  objection 
was  interposed,  testified  without  objection  that  he  did 
not  owe  the  debt  for  which  the  garnishment  was  sued 
out.  This  testimony  of  his  that  he  did  not  owe  said  debt 
was  entirely  unobjectionable,  and  the  court  would  have 
committed  error  in  sustaining  an  objection  to  it,  if  one 
had  been  interposed,  and  this  for  the  reason  that  the 
defendant  had  not  only  pleaded  the  special  plea  of  res 
adjudicata  mentioned,  which  was  a  plea  of  confession 
and  avoidance,  but  also  pleaded  the  general  issue,  which 
was  a  denial  of  every  material  allegation  of  the  com- 
plaint— one  of  which  was  that  plaintiff  did  not  owe  the 
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debt  for  which  the  garnishment  was  sued  out — and  put 
upon  the  plaintiff  the  burden  of  proving  the  complaint, 
including  said  allegation. — Code,  §  5331;  McDonald  v, 
Mmitgomery  St  Ry.  Co,,  110  Ala.  174,  20  South.  317; 
Western  Ry.  Co,  v.  Williamson,  114  Ala.  144,  21  South. 
827.  The  action  of  the  court  in  not  sustaining  the  de- 
fendant's objections  to  the  impeaching  evidence  that  was 
offered  by  plaintiff  after  defendant  proved  said  judg- 
ment, and  tending  to  show  error  or  mistake  of  the  jus- 
tice in  rendering  that  judgment,  is  what  occasioned  the 
reversal  of  the  judgment. 

However,  upon  reconsideration,  the  court  is  of  opin- 
ion that  the  reversal  should  be  set  aside  and  an  affirm- 
ance ordered,  because,  even  if  there  was  error  in  this 
action  of  the  court,  it  was  without  injury  available  here, 
and  furnishes  defendant  no  ground  for  complaint,  since 
he  failed  to  request  either  the  affirmative  charge  or  a 
charge  to  the  effect  that,  if  the  jury  believed  there  was 
a  judgment,  it  was  conclusive  of  the  fact  that  plaintiff 
did  ow^e  the  debt  for  which  the  garnishment  was  sued 
out,  and  that  in  such  event  they  must  find  for  defend- 
ant.— Hopkinson  v,  Shelton,  37  Ala.  306.  Having  failed, 
as  the  defendant  did,  to  request  any  instructions  as  to 
the  conclusive  effect  of  the  judgment  or  to  except  to  any 
contrary  instructions,  if  such  were  given  by  the  court, 
which  does  not  appear,  he  in  effect  waived  the  benefit 
of  his  plea  of  res  judicata  and  of  his  objections  inter- 
posed to  the  evidence  impeaching  said  judgment,  and 
cannot  complain  that  the  said  judgment  went  to  the 
jury  merely  as  evidence,  and  not  as  conclusive  evidence 
of  the  facts  it  adjudicated  or  determined. 

We  are  of  opinion  that  the  conclusive  effect  of  the 
judgment  cannot  be  presented  merely  by  a  plea  and 
proof  of  it  and  objections  to  impeaching  evidence,  but 
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that  such  plea,  proof,  and  objections  must  be  followed 
up  by  a  request  for  favorable  instructions  on  exceptions 
to  unfavorable  instructions,  if  given,  in  order  to  justify 
a  reviewing  court  in  reversing  the  action  of  the  trial 
court  in  overruling  objections  to  the  impeaching  evi- 
dence, since  such  objections  and  the  plea  were  subse- 
quently in  effect  waived  by  defendant,  when  he  by  a  fail- 
ure to  request  or  except  to  instructions  voluntarily  per- 
mitted the  judgment  to  go  to  the  jury  merely  as  evi- 
dence, and  not  as  conclusive  evidence. 

It  follows  that  the  application  for  rehearing  must 
be  granted,  the  judgment  of  reversal  set  aside,  and  an 
affirmance  of  the  judgment  of  the  lower  court  ordered, 
which  is  accordingly  done. 

Affirmed. 


Johnson  v.  Gileman. 

Assumpsit. 

(Decided  June  8,  1915.    G9  South.  318.) 

1.  Husband  and  Wife;  Liability  of  Husband;  Necessaries. — Medical 
services  are  necessaries  within  the  rule  making  the  husband  liable 
for  necessaries  furnished  his  wife,  although  the  husband  did  not  call 
in  the  physician,  and  notwithstanding  the  call  was  against  his  con- 
sent and  over  his  objection. 

2.  i^ame;  Abandonment. — If  the  wife  abandons  his  home  and  re- 
fuses to  live  with  him  through  no  fault  of  the  husband,  the  husband 
is  not  responsible  for  her  necessaries  on  any  theory  of  an  Implied 
reciuest,  or  of  implied  agency  of  the  wife  to  bind  the  husband. 

3.  ^ame;  Implied  Authority  of  Wife. — ^The  mere  fact  that  a  wife 
is  living  apart  from  her  husband  is  sufficient  notice  to  those  dealing 
with  the  wife  to  put  them  on  Inquiry  and  advise  them  that  they 
credit  the  wife  at  their  peril  insofar  as  the  liability  of  the  husband 
is  concerned,  in  cases  of  separation  the  presumption  being  that  the 
husband  is  not  liable  for  necessaries  furnished  to  the  wife,  thus 
placing  the  burden  of  proof  on  the  parties  furnishing  such  neces- 
saries to  show  that  such  separation  is  due  to  the  fault  or  misconduct 
of  the  husband. 
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4.  Same. — Where,  without  his  consent,  and  without  fault  on  his 
part,  a  wife  voluntarily  abandons  her  husband,  and  went  to  live  with 
her  father,  and  within  three  and  a  half  months  thereafter,  was  in 
need  of  a  physician,  the  physician  being  called  in  to  attend  her 
without  the  consent  of  the  husband,  and  without  his  authority,  the 
husband  was  not  liable  for  the  reasonable  value  of  the  physician's 
charges  on  the  theory  that  under  the  circumstances  they  were  not 
rendered  exclusively  for  the  wife's  benefit,  but  for  the  preservation 
of  the  life  of  defendant's  child,  since  a  husband  is  not  liable  for  the 
support  of  his  minor  children,  where  the  wife  leaves  him  without 
cause,  talking  the  children  with  her. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Action  by  L.  S.  Coleman  against  B.  L.  Johnson.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed  and 
remanded. 

Wai/ter  Kesmith,  and  W.  L.  Thompson^  for  appel- 
lant. 

Kelly  &  Young,  for  appellee. 

THOMAS,  J. —  (1)  Medical  services  are  necessaries 
within  the  contemplation  of  the  rule  making  the  hus- 
band liable  for  necessaries  furnished  to  the  wife,  and 
when  such  services  are  necessary  the  husband  cannot 
escape  liability  therefor  by  showing  that  he  did  not  call 
in  the  physician,  or  even  that  the  physician  was  called 
in  against  his  consent  and  over  his  objections. — Cothran 
V.  Lee,  24  Ala.  380. 

(2)  If,  however,  through  no  fault  of  the  husband,  the 
wife  abandons  his  home  and  refuses  to  live  or  cohabit 
with  him,  he  is  not  responsible  for  her  necessaries,  un- 
less expressly  requested  by  him;  and  persons  furnish- 
ing her  with  the  same  under  such  circumstances  can- 
not, upon  any  theory  of  an  implied  request  or  of  im- 
plied agency  of  the  wife  to  bind  the  husband,  collect 
from  the  husband. — Bridlcy  v.  Bridley^  121  Ala.  432,  25 
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South,  751;  Orantlamd  v.  State,  8  Ala.  App.  321,  322, 
62  South.  470. 

(3)  And  the  mere  fact  that  the  wife  is  living  separate 
and  apart  from  her  husband  is  sufficient  notice  to  the 
public,  who  may  deal  with  her,  to  put  them  on  inquiry 
and  to  advise  them  that,  so  far  as  the  liability  of  the 
husband  is  concerned,  they  credit  the  wife  at  their  peril, 
since  the  law  is  that  in  cases'  of  separation,  the  presump- 
tion is  that  the  husband  is  not  liable,  placing  the  bur- 
den of  proof  on  the  party  furnishing  the  necessaries  to 
show  that  the  separation  has  taken  place  under  such 
circumstances  as  will  render  the  husband  liable;  that 
is,  has  taken  place  as  a  result  of  his  cruelty,  violence, 
abandonment,  or  other  misconduct  or  fault  on  his  part. 
— 21  Gjc.  1223-1225 ;  Gnmtland  v.  State,  supra;  Zeigler 
V.  David,  23  Ala.  137 ;  Brindley  v,  Brindley,  supra, 

(4)  The  case  at  bar  was  a  suit  by  a  physician  against 
the  husband  for  JIO  as  the  reasonable  value  of  profes- 
sional services  rendered  the  wife  during  childbirth,  it 
appearing  without  dispute  in  the  evidence  that  3^2 
months  before  the  services  were  rendered  the  wife  vol- 
untarily abandoned  the  husband  against  his  consent 
and  without  fault  on  his  part,  so  far  as  appears,  and 
had  ever  since  lived  separate  and  apart  from  him  at  the 
home  of  her  father,  where  she  was  at  the  time  she  gave 
birth  to  the  child,  and  where  at  such  time  the  plain- 
tiff physician  was  called  in  over  the  telephone  by  some 
one  at  the  house — not  the  husband — to  minister  to 
her  needs.  There  is  no  dispute  but  what  the  services 
were  necessary,  nor  but  what  JIO,  the  amount  recov- 
ered, was  the  reasonable  value  thereof,  nor  but  what 
the  husband  was  the  father  of  the  child  delivered,  nor 
but  what  the  physician  had  not  heard  of  the  separa- 
tion before  the  time  he  was  called  in.    The  sole  insist- 
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ence  of  the  husband  was  and  is  that  he  is  not  liable  for 
the  physician's  fee  on  account  of  the  fact  that  the  wife 
had,  at  that  time,  abandoned  him  and  was  then  living 
apart  from  him,  over  his  objection  and  through  no  fault 
of  his  own. 

The  authorities  cited  uphold,  as  conceded  by  plain- 
tiflPs  counsel,  this  view,  and  he  admits  that  if  the  serv- 
ices here  sued  for  had  been  such  that  it  could  be  said 
that  they  were  rendered  exclusively  for  the  wife^s  ben- 
efit, the  contention  of  appellant's  counsel  as  to  the  non- 
liability of  defendant  would  then  hold  good;  but  he, 
plaintiff's  counsel,  insists  that  where,  as  here,  the  serv- 
ices were  equally  as  necessary  to  the  preservation  of 
the  life  of  the  child,  defendant's  own  offspring,  as  of 
that  of  the  wife,  its  mother,  then  that  defendant  is  lia- 
ble, not,  however,  upon  any  theory  of  liability  for  nec- 
essaries furnished  his  wife,  who  had  abandoned  him, 
but  upon  the  theory  of  his  liability  for  necessaries  fur- 
nished his  child.  In  answer  to  this  contention  we  quote 
from  29  Cyc.  1607,  where  the  authorities  in  support 
thereof  are  collated  in  the  notes,  as  follows:  "The  hus- 
band remains  liable  for  the  support  of  his  minor  chil- 
dren where  he  and  his  wife  voluntarily  separate,  or 
where  he  consents  to  the  children  living  with  the  moth- 
er, or  where  the  wife  leaves  him  for  good  cause;  but 
it  is  otherwise  where  the  wife  leaves  without  cause,  tak- 
ing the  children  with  her." — Sheilds  v.  O'Reilly,  68  Conn. 
256,  36  Atl.  49 ;  Baldvym  v.  Foster,  138  Mass..  449 ;  Hyde 
V.  Leisenrmg,  107  Mich.  490.  65  N.  W.  536;  Weeks  v. 
Merrow,  40  Me.  151;  Ootts  v.  Cla/rk,  78  111.  229;  Kelly 
17.  Davis,  49  N.  H.  187,  6  Am.  Rep.  499. 

It  follows  that  the  judgment  for  the  plaintiff  must  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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Farmers  Mutual  Insurance  Association  of  Ala. 

V.  Tankersley. 

Assumpsit. 

(Decided  June  30,  1915.    Rehearing  denied  July  19,  1915. 

69  South.  410.) 

1.  Insurance;  Fire;  Cancellation. — ^Where  the  Mutual  fire  pollcj* 
provided  that  the  contract  might  be  terminated  at  the  request  of 
the  member  In  all  cases  where  the  premium  or  the  premium  note  had 
been  paid,  in  which  case  the  association  should  retain  the  expense 
of  writing  the  risk  and  the  customary  short  rates,  and  also  provided 
that  the  association  might  terminate  the  contract  at  any  time  by 
notice  to  that  effect,  and  in  such  event  it  should  return  the  unearned 
premium,  and  the  member  had  not  paid  the  premium  notes,  a  can- 
cellation could  only  be  effected  by  special  agreement  with  the  associa- 
tion, but  the  association  could  not  cancel  the  policy  without  giving 
the  notice  provided  in  the  contract. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading, — ^Where  defend- 
ant's plea  setting  up  cancellation  was  insufficient,  but  demurrer 
thereto  was  overruled,  defendant  cannot  complain  that  a  proper 
issue  was  raised  by  the  replication. 

3.  Insurance;  Fire;  Defenses. — Where  the  policy  contained  a  clause 
that  if  the  property  was  encumbered,  it  avoided  the  policy  and  when 
the  insured  noticed  the  clause  he  returned  the  policy  with  the  ordi- 
nary "lost  payable  clause"  providing  that  the  insurance  should  be 
paid  to  a  bank  as  mortgagee,  and  requested  insurer  to  make  the 
necessary  entries,  and  insurer  returned  the  policy  after  unpinning 
the  mortgage  clause,  but  without  further  comment,  and  agent  of 
insurer  had  notice  of  the  mortgage,  the  insurer  waived  the  right  to 
claim  a  forfeiture  on  that  ground. 

4.  Same;  Acts  of  Agent. — Where  the  agent  of  Insurer  had  knowl- 
edge that  the  property  was  encumbered,  but  concealed  that  fact  from 
the  insurer,  the  insurer  is  charged  with  the  agent's  knowledge,  and 
cannot  avoid  the  policy  under  a  clause  forfeiting  the  policy  If  the 
property  should  be  encumbered. 

5.  Pleading;  Rejoinders;  Striking. — Where  defendant's  rejoinders  to 
plaintiff's  replication  were  mere  copies  of  its  pleas,  the  rejoinders 
were  properly  stricken. 

G.  Appeal  and  Error;  Assignment;  Sufficiency. — An  assignment  is 
too  general  which  complains  that  the  court  erred  in  overruling  de- 
fendant's objection  to  the  testimony,  of  Insured  as  to  a  conversation 
he  had  with  the  agent  of  the  insurer. 

7.  Same;  Showing  Error. — Under  rule  45,  Supreme  Court  Practice, 
a  Judgment  will  not  be  reversed  on  account  of  the  erroneous  admis- 
sion of  evidence,  where  it  does  not  appear  that  the  party  complaining 
was  injuriously  affected  thereby. 
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8.  Insurance;  Fire;  Authority  of  Agent. — ^Where  the  insured  re- 
ceived a  letter  in  due  course  of  mail  signed  by  one  styling  himself 
as  President  of  the  Insurer's  Association,  and  referring  to  a  special 
agent,  who  had  been  attempting  to  induce  insured  to  return  his  policy, 
such  fact  warranted  the  admission  of  evidence  that  Insured,  who 
thereafter  notified  the  company  that  he  had  decided  to  cancel  his 
policy,  later  notified  the  agent  that  he  had  changed  his  mind. 

9.  Evidence;  Best  and  Secondary. — A  letter  is  the  best  evidence  of 
its  contents,  and  secondary  evidence  of  such  a  letter,  sent  to  the 
defendant,  is  not  admissible  until  plaintiff  has  made  a  demand  on 
defendant  to  produce  the  letter. 

10.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  Improper 
admission  of  secondary  evidence  of  the  contents  of  a  letter,  offered 
for  the  purpose  of  showing  that  notice  of  loss  was  given  to  the 
insurer,  Is  harmless,  where  the  proofs  of  loss,  and  a  letter  written 
by  the  insurance  adjuster,  which  were  received  in  evidence,  showed 
that  insurer  had  received  such  notice. 

11.  Evidence;  Presumptions;  Mail. — There  is  a  presumption  of  law 
that  the  postal  authorities  deliver  registered  mail,  and  that  the  per- 
son who  signs  a  receipt  have  authority ;  hence,  the  returned  iwstal 
registry  receipt  is  admissible  in  evidence. 

12.  Insurance;  Policies;  Proof  of  Loss. — Where  Insurer  receives 
proof  of  loss  occasioned  by  fire,  and  retains  such  proof  without  objec- 
tion, it  waives  the  right  to  question  the  sufficiency  of  the  proof. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  J.  W.  Tankersley  against  Fermers'  Mutual 
Insurance  Association  of  Alabama,  upon  a  fire  policy. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Strother  &  NoLAN^  foF  appellant. 

George  A.  Sorrell^  for  appellee. 

BROWN,  J. — This  is  an  action  on  policy  of  fire  in- 
surance issued  by  the  defendant  to  the  plaintiff  insur- 
ing the  plaintiff's  dwelling  and  articles  therein  against 
loss  by  fire.  The  complaint  contains  but  one  count, 
which  is  in  Code  form.  To  this  count  the  defendant  in- 
terposed the  general  issue  and  ten  special  pleas  setting 
up  in  varying  form  and  phraseology:  (1)  That  the  pol- 
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icy  was  canceled  by  the  defendant  at  the  plaintiflPs  re- 
quest before  the  loss  occurred ;  (2)  representations  made 
by  the  plaintiff  that  the  unincumbered  title  to  the  prop- 
erty was  in  the  plaintiff,  when  in  fact  there  was  a  mort- 
gage on  it  held  by  the  Alexander  City  Bank;  and  (3) 
failure  of  the  insured  to  file  proof  of  loss  in  accordance 
with  the  terms  of  the  policy.  The  plaintiff  by  special 
replication  to  the  pleas  setting  up  the  cancellation  of 
the  policy,  and  in  avoidance  of  that  defense,  set  up  that 
after  the  plaintiff  had  returned  the  policy  direct  to  the 
defendant,  requesting  its  cancellation,  one  Walton,  a 
special  agent  of  the  defendant,  came  to  the  plaintiff 
about  said  policy  and  "persuaded  him  to  keep  his  pol- 
icy, which  he  agreed  to  do  provided  the  policy  was  re- 
turned at  once ;"  that  thereafter  the  defendant  returned 
the  policy  accompanied  by  a  letter  in  these  words :  "We 
take  pleasure  in  returning  the  above-numbered  policy 
as  per  request  of  our  special  agent  Mr.  Walton,  who  ad- 
vises that  you  have  decided  to  retain  same.  Wfe  wish 
to  thank  you  for  decision  to  keep  your  insurance,  and 
assure  you  that  you  have  made  no  mistake;  and  should 
an  accident  occur  to  your  property,  we  will  give  you 
just  and  honorable  treatment" 

This  letter  was  dated  March  20,  1913,  and  was  re- 
ceived by  the  plaintiff  on  March  22,  1913,  but  on  March 
21st,  as  shown  by  the  replication,  before  the  plaintiff 
received  this  letter  returning  the  policy,  he  sent  the  de- 
fendant another  letter,  demanding  the  cancellation  of 
the  policy  and  requesting  the  return  to  him  of  the 
unearned  premiums,  and  his  unpaid  notes  not  yet  due, 
which  was  mailed  to  the  defendant  at  its  home  office, 
Memphis,  Tenn.,  postage  prepaid,  on  March  21,  1913; 
that  after  receiving  the  policy  with  letter  above  quoted 
he  notified  Walton  in  person  that  he  would  retain  the 
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policy;  that  the  defendant  did  not  reply  to  the  letter 
of  March  21,  1913;  that  it  retained  the  premiums  and 
the  notes  given  for  premiums,  and  gave  no  notice  of  can- 
cellation of  the  policy. 

(1)  The  clause  of  the  policy  relied  on  as  the  defend- 
ant's authority  to  cancel  the  policy  on  plaintiflf's  re- 
quest is  this :  ^^This  contract  may  be  terminated  at  the 
request  of  the  member  in  all  cases  where  the  premium 
or  note  given  for  premium  has  been  paid,  in  which  case 
the  association  shall  retain  the  expense  of  writing  the 
risk,  and  the  customary  short  rates  from  the  date  of 
the  contract  up  to  the  time  it  is  terminated.  The  asso- 
elation  may  terminate  this  contract  at  any  time  by  giv- 
ing notice  to  that  effect,  and  in  such  event  it  shall  re- 
turn the  unearned  premiums." 

The  notes  given  for  the  premiums  not  having  been 
paid  by  the  plaintiff,  the  plaintiff,  had  no  right  under 
this  clause  to  demand  the  cancellation  of  the  policy,  and 
could  not  cancel  it  without  an  express  agreement  with 
the  insurer.  The  insurer  had  a  right  to  ignore,  as  it 
apparently  did,  the  demand  of  the  insured  to  cancel  the 
policy. 

The  plaintiff  not  having  the  right  to  demand  the  can- 
cellation of  the  policy,  because  of  the  fact  that  the  notes 
given  for  the  premium  were  not  paid,  the  cancellation 
under  these  conditions  could  only  be  effected  by  spe- 
cial agreement  of  the  parties,  and  such  special  agree- 
ment could  not  arise  or  be  inferred  from  the  failure 
of  the  defendant  to  respond  to  the  demand  of  the  plain- 
tiff. To  effect  such  special  agreement  required  that  the 
proposition  of  the  plaintiff  to  cancel  be  accepted  and 
the  unearned  premiums  and  notes  returned  as  embodied 
in  the  proposition. — Lakeside  Go,  v.  Dromgoole^  89  Ala. 
505,  7  South.  444;  Hart  v.  Bray,  50  Ala.  446;  Cham- 
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bliss  V.  Smith,  30  Ala.  366;  Sanford  v.  Hotoard^  29  Ala. 
684,  68  Am.  Dec.  101 ;  Hodges  v.  Sublett,  91  Ala.  588, 
8  South.  800 ;  Hammond  v,  Winchester,  82  Ala.  470,  2 
South.  892. 

Under  this  clause  in  the  policy  the  insurer  could  not 
cancel  the  policy  without  notice  to  the  insured  and  a 
return  of  the  unearned  premiums  and  premium  notes. 
— Insurance  Co,  v.  Raden,  87  Ala.  311,  5  South.  876,  13 
Am.  St.  Rep.  36 ;  Savage  v.  Phoenix  Ins.  Co,^  12  Mont. 
458;  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  23  Pac. 
809,  17  Am.  St.  Rep.  233 ;  Taylor  v.  Ins.  Co.,  25  Okl. 
92,  105  Pac.  354,  138  Am.  St.  Rep.  906. 

(2)  While  it  was  essential  to  a  good  plea  setting  up 
cancellation  that  it  state  facts  showing  the  right  of  the 
insured  to  cancel  the  policy,  or  a  special  contract  be- 
tween the  parties  founded  on  sufficient  consideration, 
or  the  right  of  the  insurer  to  cancel  and  a  return  of 
the  unearned  premiums,  yet  the  defendant  has  no 
ground  to  complain,  after  demurrer  overruled,  that  a 
correct  issue  is-  presenteil  by  replication.  There  was  no 
prejudicial  error  in  overruling  the  demurrer  to  the  thi^ 
special  replication. 

(3)  To  the  defendant's  pleas  setting  up  misrepresen- 
tations of  the  plaintiff  in  application  for  the  insurance 
as  to  the  character  of  his  title  to  the  property  insured, 
the  plaintiff  replied  in  the  sixth  replication  that,  after 
he  received  the  policy  and  noticed  the  clause  avoiding 
the  policy  if  the  property  was  incumbered,  he  returned 
the  policy  to  the  defendant  with  the  ordinary  "loss  pay- 
able clause"  providing  that  the  insurance  in  case  of 
loss  be  paid  to  the  Alexander  City  Bank,  as  mortgagee, 
as  its  interest  might  appear,  and  requested  the  defend- 
ant to  make  the  necessary  entry  in  compliance  with  the 
facts  stated  therein;  that  the  defendant  unpinned  the 
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« 

mortgage  clause  and  returned  the  same  with  the  policy, 
without  comment.  And,  in  the  eleventh  replication  it 
is  averred  that  the  defendant's  agent  Walton,  who  solic- 
ited the  insurance,  filled  out  the  application;  that  at 
the  time  the  application  was  filled  out  plaintiff  stated 
to  the  defendant's  said  agent  that  the  Alexander  City 
Bank  had  a  mortgage  on  the  property  for  $1,500,  and, 
notwithstanding  this  information  given  by  the  plaintiff 
to  said  agent  in  response  to  the  question  as  to  incum- 
brances on  the  property,  he  inserted  the  answer,  "Xo ;" 
and  that  when  plaintiflf  signed  said  application  he  did 
not  know  but  that  the  answ^er  was  written  as  given  by 
him  to  said  agent,  the  said  Walton  stating  that  he  had 
filled  out  the  application  according  to  the  information 
given. 

If,  as  averred  in  the  sixth  replication,  actual  notice 
was  given  the  insurer  that  the  property  was  mortgaged 
before  the  loss  occurred  and  the  policy  delivered  to  it 
for  insertion  of  the  proper  mortgage  clause,  it  had  the 
option  to  insert  this  clause -as  requested  by  the  insured 
or  cancel  the  policy  and  return  the  unearned  premiums, 
but  it  could  not  return  the  policy  to  the  insured  and 
continue  it  in  force  and  retain  the  benefits  resulting 
from  the  premiums  earned,  and  yet 'in  case  of  loss  in- 
sist  upon  the  misrepresentation  as  to  the  incumbrance 
as  a  defense.  By  its  conduct  in  returning  the  policy 
without  cancellation  or  change,  it  is  estopped  from  mak- 
ing this  defense,  as  by  this  act  it  impliedly  at  least  elect- 
ed to  waive  the  defense  and  continue  the  policy  in  force. 
— 19  Cyc.  789,  790;  Alabama  State  Mutual  Assurance 
Co,  V,  Long  Clothing  d  Shoe  Co,^  123  Ala.  667,  26  South. 
655. 

(4)  The  averments  of  the  eleventh  replication  are 
meager  as  to  the  character  of  Walton's  agency,  and  as 

84—18 
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to  his  right  to  bind  the  defendant  in  the  matter  of  tak- 
ing the  application  for  the  insurance;  but  this  point  is 
not  taken  by  the  demurrer  to  this  replication.  It  suf- 
ficiently appears  from  this  replication  that  the  plain- 
tiff was  not  guilty  of  making  fraudulent  representations 
as  to  the  character  of  his  title,  but  that  the  concealment 
was  on  the  part  of  the  defendant's  agent  who  solicited 
the  insurance  and  took  the  application. 

^In  such  cases  the  defendant  will  not  be  permitted 
to  take  advantage  of  the  wrongful  acts  or  misconduct 
or  mistakes  of  its  own  agent  and  avoid  the  policy." — 
Williamson  v.  Neiv  Orleans  Ins.  Co./  84  Ala.  106,  4 
South.  36;  Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551, 
6  South.  143,  4  L.  R.  A.  848 ;  Brown  v.  Commercial  Ins. 
Co.,  86  Ala.  189,  5  South.  500 ;  Western  Ins.  Co.  v.  Stodr 
doA'd,  88  Ala.  606,  7  South.  379;  Triple  iMJc  Ass'n  v. 
Williams,  121  Ala.  138,  26  South.  19,  77  Am.  St.  Rep. 
34 :  Pope  v.  Glen  Falls  Ins.  Co.,  130  Ala.  359,  30  South. 
496. 

The  tenth  and  eleventh  replications  were  not  subject 
to  the  objections  pointed  out  by  the  demurrers. 

The  demurrers  to  the  eighth  replication  were  prop- 
erly overruled. — Central  Ins.  Co.  v.  Oates,  86  Ala.  568^ 
6  South.  83,  11  Am.  St.  Rep.  67;  Insurance  Co.  v.  Og- 
burn,  175  Ala.  357,  57  South.  852,  Ann.  Cas.  1914D,  377. 

(5)  The  first,  second,  third,  and  fourth  rejoinders  un- 
dertook to  set  up  matters  contained  in  the  alleged  appli- 
cation for  insurance  not  set  out  in  the  pleadings  nor  in 
the  rejoinders,  by  mere  reference  to  the  application,, 
which  is  not  permissible,  and  they  were  properly  strick- 
en on  motion  of  the  plaintiflf.  The  fifth  rejoinder  was  but 
mere  repetition  in  effect  of  one  of  the  defendant's  pleaa, 
and  the  court  did  not  err  in  granting  the  plaintiff's  mo- 
tion to  strike. 
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(6)  The  eighth  assignment  of  error  is  as  follows :  "The 
court  erred  in  overruling  defendant's  objection  to  the 
testimony  of  J.  W.  Tankersley  as  to  the  conversation  he 
had  with  Mr.  Walton. — Record,  p.  28.'' 

The  only  statement  testified  to  by  plaintiff  with  Wal- 
ton set  out  on  this  page  was,  "I  told  him  the  policies 
wasn't  like  I  bought  them."  This  assignment  of  error 
is  too  general,  as  has  been  repeatedly  held,  to  invite  con- 
sideration.— Wade  Smith  v.  The  State^  infra,  69  South. 
406;  Jones  v,  Adkins,  151  Ala.  316,  44  South.  53;  Mobile 
Co.  V,  Bromberg,  141  Ala.  258,  37  South.  395;  Driver 
V.  King,  145  Ala.  585,  40  South.  315. 

(7)  Furthermore,  no  prejudice  is  shown  by  this  re- 
mark of  the  witness,  and  for  its  admission,  even  if  it 
was  improper,  the  judgment  would  not  be  reversed. — 
Rule  45  (175  Ala.  xxi,  61  South,  ix). 

(8)  In  connection  with  the  evidence  showing  that  the 
policy  sued  on  was  placed  in  an  envelope  addressed  to 
the  defendant  and  that  it  was  deposited  in  the  United 
States  mails,  postage  prepaid,  previous  to  March  20, 
1913,  that  the  policy  was  returned  to  the  plaintiflf 
through  the  mails  accompanied  by  the  letter  written  on 
the  stationery  of  the  defendant  and  signed  by  "R.  M. 
Henry,  President,"  the  same  person  who  signed  the  pol- 
icy of  insurance,  the  letter  accompanying  the  policy 
when  it  was  returned  to  the  plaintiff  was  properly  ad- 
mitted in  evidence. 

The  testimony  of  the  plaintiff  showed  that  Walton 
came  to  him  representing  that  he  was  acting  for  the  de- 
fendant, to  induce  plaintiff  to  withdraw  his  notice  to 
cancel  the  policy  and  retain  the  policy,  and  the  letter 
of  March  20th  purporting  to  have  been  written  by  the 
defendant's  president,  Henry,  refers  to  Walton  as  "our 
special  agent  Mr.  W.  I.  Walton."    This  was  sufficient 
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as  a  predicate  to  justify  the  admission  of  the  testimony 
of  the  plaintiff  that  he  notified  Walton  after  receiving 
this  letter  that  he  had  decided  to  keep  the  policy,  and 
in  refusing  to  exclude  this  testimony. 

(9,  10)  The  court  erred  in  allowing  Tankersley  and 
Brown  to  testify  to  the  contents  of  the  letter  mailed 
to  the  defendant  on  April  14,  1913.  This  letter  was  pre- 
sumably in  the  possession  of  the  defendant  and  was  the 
best  evidence  of  its  contents,  and  before  secondary  evi- 
dence was  admissible  the  defendant  should  have  been 
given  notice  to  produce  the  original.  However,  this  tes- 
timonv  was  to  the  effect  that  it  was  stated  in  that  let- 
ter  that  the  house  was  destroyed  by  fire  April  13,  1913, 
and  was  a  total  loss,  and  its  only  purpose  was  to  show 
notice  of  .the  loss  to  defendant.  The  original  proof  of 
loss  furnished  by  the  plaintiff  to  the  defendant  was  pro- 
duced in  court  by  the  defendant,  together  with  the  let- 
ter accompanying  it  signed  by  the  adjuster,  Fuquay, 
showing  the  same  facts,  and  no  prejudice  could  have 
resulted  from  the  admission  of  the  testimony  as  to  the 
contents  of  the  letter. 

(11)  It  was  not  error  to  admit  the  return  postal  reg- 
istry receipt.  The  presumption  of  law  is  that  the  pos- 
tal authorities  delivered  the  registered  letter  to  the  de- 
fendant and  that  the  person  who  signed  the  defendant's 
name  had  proper  authority. — Jones  on  Ev.  §  45. 

There  was  no  error  in  overruling  the  defendant's  ob- 
jection to  the  original  letter  attached  by  the  defendant 
to  the  answers  to  the  interrogatories.  There  was  no  dis- 
pute that  it  w^as  the  original  letter,  nor  that  it  accom- 
panied the  proof  of  loss  when  that  proof  was  mailed  to 
the  defendant. 

(12)  The  statement  in  the  oral  charge  of  the  court, 
to  the  effect  that  if  the  defendant  received  the  proof 
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of  loss  and  retained  it  without  objection  as  to  its  suf- 
ficiency this  was  a  waiver  of  further  proof,  was  sound. 
—Ceyitral  Ins,  Co.  v.  Oates,  86  Ala.  568,  6  South.  83, 
11  Am.  St.  Rep.  67;  Insurance  Co.  v,  Ogbum^  175  Ala. 
357,  57  South.  852,  Ann.  Cas.  1914D,  377. 

Under  the  evidence  in  the  case,  it  was  a  question  for 
the  jury  whether  plaintiff  had  been  guilty  of  fraud  in 
procuring  the  insurance  in  that  he  concealed  the  fact 
of  the  incumbrance  on  the  property,  and  the  affirma- 
tive charge  and  charge  4  were  properly  refuesd. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 


Cornelius  &  Co.  r.  Central  of  Georgia  Ry.  Co. 

Assumpsit. 

(Decided  June  3,  1915.    69  South.  331.) 

1.  Carriers;  Goods;  Freight;  Under  Charge;  Liabilitff. —Where 
oranges  were  consigned  to  a  commission  merchant  for  sale  under 
an  agreement  that  after  paying  his  commissions  and  freight,  he  would 
remit  the  proceeds  to  the  seller,  and  through  mistake  the  railroad 
company  made  an  undercharge  which  the  commission  merchant  re- 
fused to  make  good,  having  already  transmitted  the  proceeds  to  the 
shipper,  the  railroad  company  was  entitled  to  rely  on  the  presumption 
that  the  consignee,  the  commission  merchant,  was  the  owner  of  the 
shipment,  he  not  having,  before  transmission  of  the  proceeds,  in- 
formed the  railroad  company  that  he  was  not  the  owner,  and  was 
therefore  liable  for  such  undercharge. 

2.  Principal  and  Agent;  Liahility  of  Agent;  Undisclosed  Principal. 
— Where  an  agent  does  not  disclose  his  agency  at  the  time  of  enter- 
ing into  a  contract  with  another,  he  may  be  held  personally  liable. 

Appeal  from  Jeflferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Cbow. 
Action  by  the  Central  of  Georgia  Railroad  Company 
against  S.  P.  Cornelius  &  Co.,  to  recover  undercharge 
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for  freight.  Judgment  for  the  plaintiff,  and  the  defend- 
ant appeals.    Affirmed. 

The  following  is  the  agreed  statement  of  facts:  "In 
the  above-entitled  cause,  it  is  stipulated  and  agreed  as 
follows :  That  on  or  about  February  10, 1910,  a  shipment 
of  oranges  was  made  by  H.  T.  Montgomery  &  Co.,  from 
Mango,  Fla.,  to  the  defendant  at  Birmingham,  Ala. 
That  said  car  was  delivered  to  the  railroad  company  in 
Florida,  and  the  contents  thereof  were  not  inspected  by 
the  railroad  company.  That  the  carrier's  agent  at  Man- 
go, Fla.,  received  said  car  load  of  oranges  billed  as  300 
boxes  of  oranges  in  bulk,  issued  a  bill  of  lading  there- 
for to  the  shipper,  and  forwarded  said  car  with  a  man- 
ibill  upon  which  the  freight  was  computed  to  be  f  138, 
the  minimum  freight  on  a  car  load  of  oranges  in  boxes. 
That  as  a  matter  of  fact  said  oranges  were  not  in  boxes, 
but  were  in  bulk,  and  the  actual  weight  of  the  oranges 
in  said  car  was  25,100  pounds,  instead  of  the  minimum 
weight  of  24,000  pounds  as  estimated,  and  the  published 
rate  on  said  oranges  in  bulk  was  69  cents  per  100  pounds, 
so  that  the  correct  freight,  according  to  the  rate  on  file 
with  the  Interstate  Commerce  Commission,  on  said 
oranges  in, bulk  from  Mango,  Fla.,  to  Birmingham,  Ala., 
was  $173.19,  and  the  diflference  between  the  rate  charged 
on  the  manibill  and  paid  by  the  consignee  and  the  cor- 
rect freight  on  said  oranges  was  $35.19,  the  amount 
sued  for.  That  said  car  load  of  oranges  was  consigned  to 
the  defendant  at  Birmingham  under  an  agreement  with 
H.  T.  Montgomery  &  Co.  by  w^hich  defendant  was  to 
pay  the  freight  demanded,  and  sell  the  oranges  for  con- 
signor, deducting  his  commission  and  returning  the  bal- 
ance to  consignor ;  and  upon  arrival  the  defendant  paid 
the  freight  demanded  by  the  plaintiff,  and  shown  by 
the  plaintiff's  bill  of  lading,  viz.,  f  138  and  took  pos- 
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session  of  the  said  car  load  of  oranges,  and  disposed 
of  the  same  as  agents  for  and  on  account  of  the  ship- 
pers H.  T.  Montgomery  &  Co.,  without  any  knowledge 
or  information  as  to  the  weight  of  the  shipment,  or  that 
the  rate  of  freight  on  said  oranges  had  not  been  cor- 
rectly computed  and  paid.  That  after  such  remittance 
and  prior  to  the  bringing  of  this  suit,  the  plaintiff  de- 
manded of  the  defendant  the  payment  of  said  sum  of 
$35.19,  the  difference  in  freight  on  said  oranges,  which 
the  defendant  declined  and  refused  to  pay,  referring  the 
plaintiff  to  the  shipper  for  any  proper  adjustment. 

"It  is  agreed,  subject  to  objection  for  immateriality, 
that  there  is  a  custom  prevailing  in  the  territory  in- 
volved, and  had  been  for  a  number  of  years  prior  to  this 
shipment,  to  the  effect  that,  in  the  event  of  undercharge 
by  the  railroad,  on  shipments  consigned  to  commission 
men,  the  railroads  on  presenting  the  matter  to  the  con- 
signee or  commission  men,  have  been  uniformly  referred 
to  the  shipper  and  owner  of  the  commodity,  after  the 
account  between  commission  man  and  shipper  has  been 
closed,  and  have  proceeded  with  the  collection  or  ad- 
justment of  the  matter  direct  with  the  shipper. 

"It  is  further  stipulated  and  agreed  that  if  upon  the 
foregoing  statement  of  facts  the  court  is  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover,  a  judgment  shall 
be  entered  for  said  sum  of  $35.19,  with  interest  there- 
on from  the  10th  day  of  February,  1910 ;  and  if  the  court 
is  of  the  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover, judgment  shall  be  entered  for  the  defendant,  and 
the  party  against  whom  said  judgment  shall  be  entered 
will  be  taken  to  have  formally  excepted  to  the  ruling  of 
the  court." 

Forney  Johnston,  and  W.  R.  C.  Cookb,  for  appel- 
lant. 
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London  &  Fitts,  for  appellee. 

THOMAS,  J. — The  appeal  is  by  defendant  from  a 
judgment  of  the  lower  court,  sitting  without  a  jury,  and 
which  was  rendered  against  him  in  an  action  brought 
against  him  by  plaintiff,  the  appellee  railway  company, 
to  recover  of  him,  the  defendant,  as  the  consignee  of 
a  certain  shipment  of  goods,  the  difference  in  amount, 
which  was  f 35.19,  between  the  lawful  freight  rate  {Ceti- 
tral  of  Ga.  Ry.  v,  Birmingham  8.  d  B.  Co,,  9  Ala.  App. 
419,  64  South.  202)  on  such  shipment,  and  the  lesser 
rate  which,  at  the  time  of  and  upon  the  delivery  to  the 
consignee  of  the  shipment,  the  latter  paid,  and  which 
the  carrier  then  accepted  by  error  or  mistake  as  being 
the  correct  or  lawful  rate.  The  case  was  tried  on  an 
agreed  statement  of  facts,  which  the  reporter  will  set 
out,  and  which,  at  its  conclusion,  stipulated  that:  *'If, 
upon  the  foregoing  statement  of  facts,  the  court  is  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  a  judg- 
ment shall  be  entered  for  the  plaintiff  for  the  sum  of 
f35.19  with  interest  thereon  from  the  10th  day  of  Feb- 
ruary, 1910  [which  was  done],  or,  if  upon  such  facts  the 
court  is  of  opinion  the  plaintiff  is  not  entitled  to  recover, 
judgment  shall  accordingly  be  entered  for  the  defend- 
ant." 

(1,  2)  There  was  an  exception  by  defendant  to  the 
judgment  of  the  court  for  the  plaintiff,  and  it  is  insist- 
ed by  defendant's  counsel  here  that  the  court  erred  in 
rendering  such  judgment  because,  as  is  contended  by 
them,  under  the  law  applicable  to  the  agreed  statement 
of  facts  the  judgment  should  have  been  for  the  defend- 
ant instead  of  the  plaintiff.  The  basis  of  the  insistence 
is  predicated  upon  the  fact  that  the  agreed  statement 
of  facts  shows  that  the  defendant,  who  was  sued  as 
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the  consignee  of  the  mentioned  shipment,  was  not  the 
owner  of  the  shipment,  but  that  the  consignor  was  the 
owner  thereof,  and  that  the  latter  made  the  shipment 
to  the  defendant  consignee,  who  was  a  commission  mer- 
chant, for  him,  the  consignee,  to  sell  on  commission 
for  the  consignor,  and  to  remit  to  the  consignor  the  pro- 
ceeds of  sale  after  first  deducting  commissions  for  sell- 
ing and  the  freight  paid  on  the  shipment. 

In  the  case  of  Central  of  Oa.  Ry,  Co.  v,  Birmingham 
8.  &  B.  Co.,  9  Ala.  App.  419,  64  South.  202,  we  held 
that  where  the  consignee  was  the  owner  of  the  ship- 
ment, the  carrier  might  recover  of  him  the  freight  un- 
der circumstances  as  here;  and  we  now  hold  that,  even 
though  the  consignee  is  not  the  owner  of  the  shipment, 
the  carrier  may  nevertheless  recover,  unless  it  appears 
that  it  knew,  or  was  in  some  way  put  on  notice,  at  or 
before  the  time  of  the  delivery  of  the  shipment  to  the 
consignee,  that  the  latter  was  not  the  owner  of  the  ship- 
ment, but  was  merely  the  agent  of  the  consignor  in  deal- 
ing with  it. 

The  carrier,  in  the  absence  of  knowledge  or  notice  to 
the  contrary,  certainly  had  a  right  to  presume,  at  the 
time  it  delivered  the  shipment  to  the  consignee,  what 
the  law  continues  to  presume  as  between  the  parties,  in 
the  absence  of  evidence  to  the  contrary,  and  that  is  that 
the  consignee  was  the  owner  of  the  shipment  consigned 
to  and  accepted  by  him. — Southern  Ry.  Co,  v,  Brewster, 
9  Ala.  App.  600,  63  South.  790;  Jones  v,  Sims  &  Scott, 
6  Port.  138;  L.  d  N,  R.  R.  Co,  v.  AUgood,  113  Ala.  163, 
20  South.  986;  Southern  Ry.  Co,  v.  Pwctor,  3  Ala.  App. 
413,  57  South.  513;  4  Am.  &  Eng.  Ency.  Law  {2d  Ed.) 
525-536. 

If  so,  then,  when  the  consignee  accepts  such  a  ship- 
ment, he  accepts  it  with  the  knowledge  that  the  car- 
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rier  is  presuming,  as  the  law  authorizes,  that  he,  the 
consignee,  who  so  accepts  the  shipment,  is  the  owner  of 
the  goods  so  shipped,  and  that  he  either  authorized,  or 
by  his  acceptance  ratified,  the  act  of  the  carrier  in  trans- 
porting and  delivering  them,  and  with  knowledge  that 
the  law  places  upon  the  owner  an  implied  promise  to 
pay  the  carrier  the  lawful  freight  on  goods  which  have 
been  transported  by  the  carrier  at  such  owner's  request. 
Therefore,  where  a  carrier,  who,  as  here,  has  no  knowl- 
edge or  notice  that  the  consignee  is  not  the  owner  of 
a  shipment  the  freight  on  which  has  not  been  prepaid, 
delivers  such  shipment  to  the  consignee,  who  accepts  it 
without  giving  notice  that  he  is  not  the  owner,  it  will 
be  held  that  the  carrier  delivered  the  shipment  on  the 
faith  of  an  implied  promise  on  the  part  of  the  consignee 
to  pay  the  lawful  freight  charges  for  the  transporta- 
tion, and  that  such  consignee  cannot  escape  liability 
therefor  by  showing  that  subsequent  to  such  delivery, 
and  after  the  goods  had  been  disposed  of  by  him,  and 
when  the  carrier  called  on  him  for  the  balance  of  such 
freight,  he  then  notified  the  carrier  that  he  was  not 
the  owner  of  the  shipment,  but  handled  it  merely  as 
the  agent  of  the  consignor. 

It  is  a  well-settled  principle  of  law  that  an  agent  who, 
at  the  time  of  entering  into  a  contract  with  another, 
does  not  disclose  the  fact  that  he  is  an  agent,  and  that 
he  is  acting  as  such  for  some  other  person  in  making 
the  contract,  may  be  held  personally  liable  on  such  con- 
tra(!t. — Wood  t\  Brewer,  73  Ala.  259;  Bell  v.  Teagiic^ 
85  Ala.  211,  3  South.  681;  Brent  v.  Miller,  81  Ala.  309, 
8  South.  219;  Dexter  v.  Oslander,  93  Ala.  446,  9  South. 
361.  We  think  this  principle  obtains  here,  where  a  con- 
signee accepts  from  the  carrier  a  delivery  of  goods  trans- 
ported and  does  not,  at  the  time,  infonn  the  carrier 
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that  he  is  not  the  owner  of  the  goods,  but  that  he  is  the 
mere  agent  of  the  owner,  knowing  then,  as  the  law  says 
he,  the  consignee,  should  and  must  know,  that  the  car- 
rier is,  as  the  law  authorizes,  presuming  him  to  be  the 
owner  and  is  further  presuming,  as  the  law  authorizes, 
that  he  is  accepting  the  delivery  under  an  implied  prom- 
ise on  his  part  to  pay  the  lawful  freight. 

Of  course,  where  the  carrier  knows  to  the  contrary, 
or  where  there  is  anything  in  the  bill  of  lading  or  other- 
wise (4  Am.  &  Eng.  Ency.  Law),  525)  to  put  him  on 
notice,  then  information  from  the  consignee  is  perhaps 
unnecessary  to  save  himself  from  liability.  This  ques- 
tion, however,  we  need  not  and  do  not  decide,  since  there 
is  nothing  in  the  agreed  statement  of  facts  in  the  case 
at  bar  to  show  that  the  carrier,  at  the  time  of  the  de- 
livery of  the  shipment  to  the  consignee,  was  either  in- 
formed or  otherwise  knew,  or  even  had  anything  to  put 
it  on  inquiry,  that  the  consignee  was  not  the  owner  of 
the  goods. 

The  case  of  N.  Y,,  N.  H.  &  H,  R.  R,  Co,  v.  York 
d  Whitney  Co.,  215  Mass.  36,  102  N.  E.  366,  cited  by 
appellee  and  decided  by  the  Supreme  Court  of  Massa- 
chusetts,  is  a  well-considered  case,  where  the  court  in 
dealing  with  a  state  of  facts  practically  on  all  fours 
with  those  here,  says:  "This  is  an  action  to  recover  a 
balance  of  freight  charges  which,  through  the  carrier's 
mistake,  had  not  been  claimed  or  collected  at  the  time 
of  the  delivery  of  the  goods.  ♦  ♦  ♦  The  goods  were 
shipped  to  the  defendant  as  a  commission  merchant,  but 
this  information  had  not  been  expressly  conveyed  to  the 
plaintiff.  ♦  ♦  ♦  Before  the  delivery  the  defendant 
was  told  by  the  plaintiff  that  the  freight  was  $102.30, 
and  this  amount  was  subsequently  paid  to  the  plaintiff 
and  was  charged  by  the  defendant  in  the  settlement  with 
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its  consignor.  Several  months  later  it  was  discovered 
that  a  mistake  had  been  made  in  this  statement  of  the 
amount  due  and  collected  for  freight,  and  that  the  law- 
ful rate  established  by  the  tariff,  filed  and  published  in 
accordance  with  the  Interstate  Commerce  Act,  had  not 
been  collected.  The  reason  was  that  the  goods  had  been 
erroneously  classified,  and  that  therefore  the  rate  legal- 
ly due  was  higher  than  as  first  charged.  It  is  to  recov- 
er this  difference  between  the  rate  collected  and  that 
lawfully  due  that  this  action  is  brought.  ♦  ♦  ♦  It 
is  evidence  of  ownership  that  one  is  named  as  consignee 
in  a  bill  of  lading. — Roseribush  v.  Bemheimer,  211  Mass. 
146,  97  N.  E.  984,  Ann.  Cas.  1913A,  1317.  The  defend- 
ant was  named  as  consignee  in  a  bill  of  lading  of  the 
goods  in  question.  No  other  owner  was  named  there- 
in. The  fact  that  he  was  a  commission  merchant  was  not 
expressly  brought  to  the  knowledge  of  defendant. 
*  *  *  Moreover,  the  defendant  received  the  goods 
under  a  bill  of  lading,  one  of  the  terms  of  which  was 
that  the  consignee  should  pay  the  freight  at  the  rate 
stated.  No  special  rate  was  stated  in  the  bill  of  lading, 
but  on  its  face  is  printed  the  provision  that  unless  oth- 
erwise provided  the  ^property  will  be  carried  at  tariff 
rates;  that  is,  according  to  the  rates  established  by  the 
published  classification.  Acceptance  and  receipt  of 
goods  by  a  consignee  under  a  bill  of  lading  of  this  tenor 
is  strong  evidence  of  an  implied  promise  on  his  part 
to  pay  the  freight.  *  *  *  It  is  not  necessary  to  con- 
sider what  would  be  the  rights  of  the  parties  if  the  plain- 
tiff actually  had  known,  before  delivery  of  the  goods 
by  it,  that  the  defendant  was  agent  of  the  Delaware 
owner,  for  under  the  circumstances  disclosed  here  there 
w^as  evidence  sufficient  to  warrant  the  finding  that  the 
defendant,  even  though  an  agent,  had  impliedly  prom- 
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ised  to  pay  the  lawful  freight, — Boston  d  Maine  R.  R. 
V.  Whitcher,  1  Allen  (Mass.)  497.  The  facts  in  the  case 
at  bar  distinguish  it  from  Central  R.  R,  v.  McCartney^ 
68  N.  J.  Law,  165  [52  Atl.  575] ;  specially  relied  on  by 
the  defendant." 

See,  also,  authorities  cited  in  Central  of  Ga.  Ry.  Co, 
V,  Birmingham  8,  d  B.  Co,,  supra. 

In  the  caise  of  Pa.  R.  R.  Co.  v.  Titus,  156  App.  Div. 
830,  142  N.  Y.  Supp.  43,  cited  by  appellant,  it  is  ex- 
pressly stated,  as  pointed  out  in  appellee's  brief,  that 
the  action  was  against  a  consignee  "who,  with  the  car- 
rier's knowledge,  was  merely  a  commission  merchant," 
which  differentiates  that  case  from  the  case  we  have  just 
quoted  and  from  the  case  at  bar,  though  there  may  be 
expressions  in  the  opinion  as  to  the  law  at  variance  with 
our  holding  here. 

Likewise,  in  the  case  of  Central  R.  R.  Co.  v.  McCart- 
ney, 68  N.  J.  Law,  165,  52  Atl.  575,  cited  by  appellant, 
though  there  may  be  a  similar  variance,  it  also  appears, 
as  pointed  out  in  appellee's  brief,  that  the  carrier  had 
knowledge  as  to  the  ownership  of  the  goods  by  the  con- 
signor. 

We  are  of  opinion,  for  reasons  stated  and  upon  the 
authorities  cited,  that  the  lower  court  did  not  err  in  ren- 
dering judgment  for  appellee. 

AfBnned. 
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Orr,  et  al.  v.  Stewart. 

Assumpsit. 

(Decided  June  3,  1915.    G9  South.  649.) 

1.  Payment;  Presumption, — rpon  proof  that  at  the  time  of  his 
death,  deceased  had  iu  his  possession  a  note  he  had  given  to  plaintiff, 
the  rebuttable  presumption  is  raised  that  the  debt  had  been  paid. 

2.  Witnesses;  Competency;  Transtiction  With  Decedent, — Where 
defendant  gave  a  note  to  take  up  a  note  given  to  plaintiff  by  deceased, 
and  received  an  assignment  from  plaintiff  of  his  claim  against  the 
estate,  and  thereafter  it  is  urged  that  the  debt  had  been  paid  by 
deceased,  and  that  the  note  he  had  given  to  secure  it  was  found  in 
his  possession,  plaintiffs  were  not  disqualified  under  section  4007, 
Ck>de  1907,  to  testify  thereto,  the  estate  of  deceased  not  being  directly 
involved,  and  it  not  appearing  otherwise  that  he  was  a  fiduciary  for 
defendant. 

3.  Trial;  Objections  to  Evidence, — ^Where  no  proper  objections  were 
made  to  the  question,  the  party  objecting  cannot  complain  of  the 
admission  of  the  evidence,  even  though  It  was  Inadmissible. 

4.  Same;  Review;  Presentation  of  Grounds  Below. — Under  rule  45, 
Supreme  Court  Practice,  a  party  cannot  speculate  on  the  answer  that 
will  be  given  to  a  question,  and  then  if  objectionable  have  it  stricken 
on  motion;  in  order  to  be  entitled  to  relief,  such  party  must  show 
that  objection  was  made  to  the  question,  or  that  the  evidence  was 
gratuitous. 

5.  Witnesses;  Knowledge. — Although  a  witness  had  previously  testi- 
fied that  he  had  no  recollection  as  to  certain  facts,  this  does  not 
render  his  subsequent  statement  concerning  such  facts  inadmissible; 
it  being  for  the  Jury  to  reconcile  the  conflict. 

6.  ErHdence;  Collateral  Issues. — Unless  there  is  a  plain  connection 
between  the  Issues  and  the  collateral  facts  sought  to  be  introduced, 
such  collateral  fact  is  not  admissible ;  hence,  In  an  action  on  a  note 
given  by  defendant  to  take  up  notes  of  a  decedent,  which  defendants 
subsequently  claimed  had  been  paid  by  decedent,  evidence  of  other 
transactions  between  plaintiff  and  deceased  showing  that  deceased 
gave  other  notes  prepared  in  the  same  manner  as  the  one  in  question, 
was  not  admissible. 

7.  Same;  Accounts;  Admissions. — Although  a  failure  to  object  to 
an  account  within  a  reasonable  time  is  a  prima  facie  admission  of  its 
correctness,  yet  parties  who  were  not  conversant  witli  the  matter 
make  no  such  admission ;  hence,  where  defendant  gave  a  note  to  take 
up  one  given  by  deceased,  and  did  not  object  to  the  statement  of  his 
account  with  the  plaintiff,  they  are  not  bound  by  this  rule. 

8.  Bills  and  Notes;  Consideration. — Where  plaintiff  held  a  note 
and  mortgage  which  embraced  property  belonging  to  a  decedent  then 
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in  the  possession  of  defendant,  and  the  notes  had  not  been  paid,  a 
note  given  by  defendant  to  take  up  a  note  of  decedent  was  supi>orted 
by  a  valuable  consideration  ;  it  being  otherwise  if  the  note  of  deceased 
had  been  paid. 

9.  Same;  Instruction. — Where  defendant  subsequently  claimed  that 
the  note  given  to  plaintiff  by  deceased  had  been  found  among  his 
eCFects  at  his  death,  and  that  there  was  a  presumption  of  payment  of 
the  notes,  a  charge  given  at  the  request  of  plaintiff  ignoring  the 
question  of  the  existence  of  an  indebtedness  due  from  deceased  at 
the  time  defendant  executed  her  note  in  payment  thereof,  was  not 
erroneous. 

10.  Same. — A  charge  tending  to  mislead  the  Jury  to  a  conclusion 
that  an  express  agreement  was  necessary  for  plaint IfiTs  surrender  of 
the  note  of  decedent,  and  claim  against  the  estate,  to  be  a  considera- 
tion for  defendant's  execution  of  their  note  in  payment  thereof,  was 
refused  without  error. 

11.  Charge  of  Court;  Argumentative. — Argumentative  charges  are 
refused  without  error,  and  should  be  refused. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wbbt. 

Assumpsit  by  S.  E.  Stewart  against  Mrs.  L.  Orr  and 
others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

Troup  &  Nix,  and  E.  W.  Godbey^  for  appellant, 

TiDWELL  &  Sample^  for  appellee. 

BROWN,  J. — There  are  but  two  litigated  questions 
in  this  case:  First,  whether  the  note  and  mortgage  of 
October  1,  1909,  for  $726.18,  given  by  D.  W.  Orr  to  the 
plaintiff,  was  paid  by  D.  W.  Orr  in  his  lifetime;  and, 
if  not,  whether  the  note  sued  on  was  given  by  the  de- 
fendant and  accepted  by  the  plaintiff  in  payment  of  the 
indebtedness  due  from  D.  W.  Orr  to  the  plaintiff  at  the 
time  of  Orr's  death. 

(1)  It  seems  to  be  conceded  by  the  parties  that,  if  the 
note  was  paid  by  D.  W.  Orr  in  his  lifetime,  then  the* 
indebtedness  w^as  paid  in  full  before  the  note  in  suit 
was  given.  The  defendants  disavow  any  personal  knowl- 
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edge  as  to  whether  the  indebtedness  represented  by  the 
said  note  and  mortgage  had  been  paid  by  D.  W.  Orr 
previous  to  his  death,  but  produce  the  note  and  offer 
it  in  evidence  and  introduce  proof  tending  to  show  that 
the  identical  paper  was  found  among  the  papers  of  her 
deceased  husband  by  Mrs.  Orr  a  short  time  after  his 
death,  and  before  the  note  sued  on  was  executed,  and 
not  until  after  the  execution  of  the  note  in  suit  to  close 
the  account  against  her  deceased  husband's  estate  did 
Mrs.  Orr  discover  that  the  amount  of  this  note  and 
mortgage  found  in  the  papers  was  charged  in  the  ac- 
count. If  these  phases  of  the  evidence  were  believed  by 
the  jurj',  then  the  law  raises  a  presumption,  disputable 
of  course  by  countervailing  evidence,  that  the  debt  was 
paid  by  Orr  before  his  death. — Jones  on  Ev.  §§  49,  57. 
To  rebut  this  presumption  the  plaintiff  was  allowed 
to  offer  proof  tending  to  show  that  the  note  was  in  the 
possession  of  the  plaintiff  after  the  death  of  Orr,  and 
also  to  testify  in  his  own  behalf,  over  the  objection  of 
the  defendants,  that  the  note  was  not  paid  in  full  by 
Orr  in  his  lifetime. 

(2)  The  objection  urged  was  that  the  plaintiff  was 
disqualified  to  testify  as  to  a  transaction  with  Orr,  the 
deceased,  under  the  provisions  of  section  4007  of  the 
Code.  The  estate  of  Orr  is  not  directly  interested  in 
the  result  of  this  suit,  and,  as  to  the  transaction  under 
investigation,  it  is  not  shown  that  Orr,  the  deceased, 
acted  in  a  representative  or  fiduciary  relation  to  the 
defendants,  nor  is  the  title  of  any  property  derived  from 
the  deceased  or  his  estate  involved.  Therefore  the. case 
is  not  brought  within  the  rule  of  exclusion,  and  the  ob- 
jection was  properly  overruled. — Gamble  v.  Whited,  94 
Ala.  335,  11  South.  293 ;  Bwtler  v,  Jones,  80  Ala.  436, 
2  South.  300 ;  Nelson  v,  nowison,  122  Ala.  578,  25  South. 
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211 ;  Howie  v,  Edward^^  97  Ala.  649,  11  South.  748;  Dw- 
muk€.<<  V.  Tohon,  67  Ala.  386;  Phillips  v.  Morris,  169 
Ala.  460,  53  South.  1001;  Snellgrove  v.  Evans,\QZ  Ala. 
322,  51  South.  560. 

(3)  Mrs.  Orr  testified  that  she  found  this  note  for 
1726.18,  and  pro<iuced  the  note  on  the  trial  and  identi- 
fied it  as  the  note  she  found.  Therefore  we  do  not  see 
how  the  fact  that  Orr,  the  deceased,  on  other  occasions 
previous  to  his  death*,  had  executed  notes  of  like  import, 
but  in  different  amounts,  and  that  such  notes  were  sur- 
rendered to  him  on  payment  thereof,  (*ould  be  relevant 
to  the  issue  in  this  case.  If  there  had  been  any  dispute 
as  to  the  identity  of  the  note  the  defendant  had  found 
amonp:  her  husband's  papers,  a  different  question  would 
be  presented,  but  where,  as  in  this  case,  the  witness  pos- 
itively identified  the  note,  the  only  question  is  wheth- 
er the  jury  will  accept  that  testimony  as  true.  How- 
ever, the  only  objection  urged  against  the  testimony  of 
the  plaintiff  while  testifying  as  a  witness  in  this  respect 
was  that  it  related  to  a  transaction  with  a  deceased  per- 
son whose  estate  is  interested  in  the  suit,  and  which,  as 
we  -have  shown,  was  not  tenable.'  This  was  a  waiver  of 
all  other  grounds,  and  the  court  did  not  err  in  overrul- 
ing the  ground  assigned. — A.  G.  S,  R.  R,  Co,  v,  Bailey , 
112  Ala.  167,  20  South.  313;  Sharp  v.  HaU,  86  Ala.  110, 
5  South.  497,  11  Am.  St.  Rep.  28;  McDa^iel  v.  State, 
97  Ala.  14,  12  South.  241 ;  Reid  t?.  State,  168  Ala.  123. 

(4)  The  court  seems  to  have  followed  the  rule  an- 
nounced in  Birmingham  R.,  L,  &  P.  Co.  v.  Seaborn,  168 
Ala.  658,  53  South.  243,  and  other  cases,  and  after  the 
witness  Jackson  on  cross-examination  testified  that  his 

recollection  as  to  the  facts  had  not  been  refreshed  bv 

» 

the  memorandum  made  on  the  books  of  the  bank,  and 
that  his  statements  given  in  evidence  were  his  conclu- 
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sions  from  the  memorandum  he  had  made,  on  motion 
of  the  defendant  excluded  all  his  evidence  except  that 
identifying  the  several  memoranda,  leaving  before  the 
jury  only  the  evidence  identifying  the  memoranda  and 
the  memoranda;  but  subsequent  to  this  ruling  the  wit- 
ness, on  being  further  examined  by  plaintiff's  counsel, 
testified  that,  in  his  best  judgment,  the  note  was  in  the 
bank  until  November,  1909,  and  after  this  statement 
was  made  the  defendant  moved  to  exclude  it  on  the 
ground  that  it  was  a  mere  conclusion  of  the  witness. 
So  far  as  the  record  shows,  no  objection  was  made  to 
the  question  calling  for  this  testimony,  and  the  judg- 
ment of  the  trial  court  will  not  be  reversed  for  over- 
ruling this  motion.  A  party  cannot  speculate  on  what 
the  answer  to  a  question  will  be,  and  then  have  the  an- 
swer excluded. — Rutledge  v.  Rowlcmd,  161  Ala.  123,  49 
South.  114 ;  Creel  v.  Keith,  148  Ala.  235,  41  South.  780. 
The  question  calling  for  this  answer  is  not  set  out  in 
the  record,  but  to  avoid  the  application  of  the  rule  above 
stated  it  is  incumbent  upon  the  appellant  to  show  ei- 
ther that  objection  was  made  to  the  question  calling  for 
the  testimony,  or  that  the  statement  was  gratuitous. — 
Supreme  Court  Rule  45  (175  Ala.  xxi,  61  South,  ix). 

(5)  The  fact  that  Jackson  had  previously  given  tes- 
timony to  the  effect  that  he  had  no  recollection  about 
seeing  the  note  at  the  time  the  memorandum  was  made 
showing  an  extension  of  the  time  of  payment  of  the  loan 
from  the  bank  to  the  plaintiff  would  not  justify  the  ex- 
clusion of  his  subsequent  statement  that,  to  the  best  of 
his  recollection,  he  saw  the  note  at  the  time  of  this  trans- 
action. It  was  for  the  jury  to  reconcile  this  seeming 
conflict  in  the  evidence.  It  is  not  impossible  that  the 
recollection  of  the  witness  could  have  been  refreshed  and 
revived  as  a  result  of  the  examination  he  was  subjected 
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to,  and  it  is  always  permissible  for  a  witness  to  testify 
according  to  his  recollection. — Reid  v.  State^  168  Ala. 
123,  53  South.  254. 

(6)  After  plaintiff's  witness  Foote  testified  that  he 
was  the  plaintiflPs  bookkeeper  in  1909,  and  that  he  "de- 
livered the  old  note  for  f 726. 18  due  October  1,  1909, 
given  by  D.  W.  Orr  to  S.  E.  Stewart,  to  Mr.  Wilhite, 
a  collector,  in  the  spring  of  1910,  to  have  the  same  re- 
newed a  day  or  two  before  the  note  sued  on  was  exe- 
cuted, and  that  thereafter  Wilhite  brought  in  a  note 
signed  by  W.  A.  Orr  and  Lattie  Orr,  and  the  number 
of  the  book  and  page  of  the  record  of  the  old  note,  but 
did  not  return  the  old  note,"  he  was  allowed  to  testify 
over  a  timely  and  appropriate  objection  of  the  defend- 
ant, that  prior  to  that  time  Mr.  Stewart  had  several 
notes  signed  by  D.  W.  Orr,  on  the  same  blanks,  and  iden- 
tical with  this  note,  with  the  exception  of  the  date  and 
amount,  and  that  when  Orr  paid  a  note  it  was  surren- 
dered to  him. 

In  this  ruling  the  court  erred.  Mrs.  Orr,  as  we  have 
stated,  while  testifying  as  a  witness,  positively  identi- 
fied the  note  she  claims  to  have  found  in  her  husband's 
papers  after  his  death,  and  the  witness  Foote  also  iden- 
tified the  paper  that  he  delivered  to  Wilhite,  as  the  note 
in  question,  and  the  fact  that  Orr  had  on  previous  oc- 
casions (the  evidence  does  not  show  when)  given  other 
notes,  of  a  different  amount,  but  of  the  same  form  and 
purport,  in  no  way  connected  with  the  transaction,  shed 
no  light  on  the  transaction,  and  injected  into  the  case  a 
collateral  issue  as  a  basis  for  speculation  on  the  part 
of  the  jury  as  to  which  phase  of  the  evidence  they  would 
believe.  To  justify  evidence  of  a  collateral  fact  there 
must  be  a  plain  and  manifest  connection  between  the 
issue  in  controversy  and  the  collateral  fact  introduced 
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to  sustain  or  rebut  it,  and  must  not  be  so  indefinite  or 
speculative  as  to  be  incapable  of  affording  a  reasonable 
inference  of  the  truth  or  falsity  of  the  issue. — Bretper 
i\  Watson,  65  Ala.  88;  Thrash  r.  Bennett,  57  Ala.  156; 
Kodijers  v.  Crook,  97  Ala.  722,  12  South.  108. 

If  Mrs.  Orr  found  the  note,  which  she  positively  iden- 
tified, in  her  husband's  papers  a  short  time  after  his 
death  and  before  the  note  sued  on  was  given,  it  was 
not  in  the  possession  of  the  plaintiff  at  the  time  of  Orr's 
death.  On  the  other  hand,  if  this  identical  note  was 
delivered  by  Foote  to  Wilhite  a  short  time  before  the 
note  sued  on  was  executed,  it  was  not  in  Orr's  papers 
at  the  time  of  his  death,  and  the  fact  that  at  some  in- 
definite time  prior  to  his  death  other  notes  were  given 
by  him  to  Stewart  sheds  no  light  on  the  issue.  The  is- 
sue is  one  of  veracity,  which  it  was  the  province  of  the 
jury  to  determine. 

(7)  The  account  against  D.  W.  Orr,  which  was  the 
basis  of  the  settlement  and  constituted  the  considera- 
tion of  the  note  sued  on,  was  not  made  bv  the  defendant 
Lattie  Orr,  and  the  other  defendant  is  only  a  surety. 
The  undisputed  evidence  shows  that  she  had  no  per- 
sonal knowledge  as  to  whether  it  was  correct  or  not, 
and  likewise  it  is  clear,  as  we  stated  in  the  outset,  that 
the  only  dispute  is  as  to  whether  this  note  was  paid 
by  the  deceased,  Orr.  Therefore  the  fact  that  the  de- 
fendants did  not  dispute  the  account  was  not  an  admis- 
sion of  its  correctness.  The  rule  is,  when  an  account  is 
rendered  and  no  objection  is  made  within  a  reasonable 
time,  this  is  an  admission  prima  facie  by  the  party 
charged  that  the  account  is  correct. — Jones  on  Ev.  § 
287.  The  defendants'  objection  to  the  question  calling 
for  this  evidence  should  have  been  sustained. 
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(8)  There  was  evidence  tending  to  show  that  the  plain- 
tiff held  a  note  and  mortgage  against  the  deceased,  Orr, 
which  embraced  property  in  the  possession  of  the  de-. 
fendant  Lattie  Orr  at  the  time  the  note  sued  on  was 
given,  and  that  this  note  was  surrendered  to  her  in  con- 
sideration of  the  execution  of  the  note  sued  on.  If  the 
note  which  was  surrendered  had  not  been  paid,  the  sur- 
render of  the  old  note  and  mortgage  was  sufficient  con- 
sideration to  sustain  the  note  sued  on,  and  the  affirma- 
tive charge  was  well  refused. — Vaghti  v.  BasSy  10  Ala. 
App.  388,  64  South.  543.  If  the  note  for  f  726.18  was  paid 
by  D.  W.  Orr  before  his  death,  and,  taking  into  consid- 
eration the  payment  made  by  the  defendants  after  the 
death  of  D.  W.  Orr,  the  indebtedness  was  paid  in  full, 
then  the  surrender  of  the  note  and  mortgage  by  plaintiff 
would  not  be  sufficient  consideration  to  sustain  the  note 
sued  on. — BuUook  v,  Ogburn^  13  Ala.  346;  Fluker  v. 
Henry,  27  Ala.  403;  Stark  v.  Henderson,  30  Ala.  438; 
Drake  v.  Flewellen,  33  Ala.  110. 

(9)  The  second  charge  given  at  the  instance  of  the 
plaintiff,  standing  alone,  ignores  the  question  of  the  ex- 
istence of  an  indebtedness  due  from  the  estate  of  D.  W. 
Orr  to  the  plaintiff  at  the  time  the  note  sued  on  was 
given,  but,  when  referred  to  the  evidence  and  construed 
in  the  light  of  the  fact  that  the  only  evidence  that  tends 
to  show  payment  of  the  old  note  was  that  it  was  found 
with  the  papers  of  the  deceased  Orr  soon  after  his  death, 
the  charge  was  not  erroneous. 

(10)  If  there  was  an  indebtedness  due  plaintiff  from 
the  estate  of  Orr  at  the  time  the  note  sued  on  was  given, 
and  the  note  was  given  and  accept-ed  in  settlement  of 
of  this  indebtedness,  and  the  claim  against  the  estate 
surrendered  to  the  defendant  Lattie  Orr,  this  would  be 
sufficient  consideration  for  the  note  sued  on,  and  while 
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charge  A  refused  to  defendants  in  effect  asserts  this 
proposition,  it  has  a  tendency  to  mislead  the  jury  to  the 
conclusion  that  an  express  agreement  to  that  effect  was 
necessary,  and  for  this  reason  was  properly  refused. 

(11)  The  second  written  charge,  numbered  B,  refused 
to  the  defendant,  was  argumentative,  and  was  properly 
refused. 

The  other  charges  are  not  insisted  on  by  appellant  in 
argument  as  error,  and  will  not  be  considered. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


Enzor  v.  Rushton. 

Assumpsit. 

(Decided  October  1&,  1915.    G9  South.  909.) 

1.  Executors  and  Administrators ;  Action  by;  Appointment. — Where 
a  pernoual  representative  sues  on  the  common  count  in'  his  official 
capacity  as  administrator,  and  the  plea  of  ne  unques  administrator 
is  interposed,  plaintiff  has  the  burden  to  show  his  right  to  sue  as 
personal  representative. 

2.  Same;  Appointment ;  Collateral  Attack. — ^The  appointment  of  an 
administrator  by  the  probate  court  cannot  be  collaterally  attacked 
in  the  administrator's  action  in  his  representative  capacity. 

3.  Same;  Evidence. — ^The  exclusion  from  evidence,  before  the  cob- 
cUislon  of  plaintiff's  case,  of  his  letters  of  administration  on  the 
ground  that  his  appointment  by  the  probate  court  was  invalid,  cannot 
be  said  to  be  harmless,  where,  on  offer  of  other  proof  on  the  point  of 
due  appointment  plaintiff  is  not  entitled  to  recover. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Action  by  Oliver  Enzor  as  administrator,  against 
M.  W.  Rushton,  as  administrator  cum  testamento  an- 
nexo.    Plaintiff  took  a  nonsuit  with  bill  of  exceptions 
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because  of  certain  rulings  on  the  evidence,  and  appeals. 
Reversed  and  remanded. 

W.  H.  Stoddard,  for  appellant. 

Powell  &  Hamilton,  for  appellee. 

BROWN,  J. — Action  on  the  common  counts  by  ap- 
pellant in  his  oflScial  capacity  as  administrator  of  the 
estate  of  Eugenia  Enzor,  deceased,  against  the  appellee 
in  his  capacity  as  administrator  cum  testamento  an- 
nexo  of  M.  O.  Merritt,  deceased,  to  recover  on  account 
of  an  indebtedness  contracted  by  the  testator  of  the  de- 
fendant with  the  intestate  of  the  plaintiff. 

( 1 )  The  defendant  interposed,  among  others,  the  plea 
of  ne  unques  administrator  as  to  the  plaintiff,  thus  im- 
posing upon  him  the  burden  of  showing  his  right  to  sue 
as  administrator  of  the  estate  of  Eugenia  Enzor. — Es- 
palla  V.  Richards  d  Sons,  94  Ala.  159,  10  South.  137; 
Wilson  V.  Both^tell,  Adm%  50  Ala.  378;  Worthington, 
Adm^Ty  V,  MoRobertSy  7  Ala.  814. 

In  undertaking  to  discharge  this  burden,  the  plain- 
tiff offered  in  evidence  the  original  letters  of  adminis- 
tration on  the  estate  of  his  intestate  granted  to  him  by 
the  probate  court  of  Crenshaw  county,  and  for  the  pur- 
pose of  neutralizing  this  proof  and  destroying  its  evi- 
dentiary value  by  showing  that  the  probate  court  was 
without  jurisdiction  to  grant  these  letters,  the  court, 
over  the  plaintiff's  objection,  on  cross-examination  of 
the  plaintiff,  allowed  the  defendant  to  show  that  plain- 
tiff^s  intestate,  at  the  time  of  her  death,  resided  in 
Montgomery  county,  and  not  in  Crenshaw  county,  and 
on  this  proof  being  made,  the  court  rejected  the  letters 
of  administration  as  evidence,  and  on  account  of  this 
ruling  the  plaintiff  took  a  nonsuit  with  bill  of  excep- 
tions. 
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(2)  It  is  settled  that  the  appointment  of  an  admin- 
istrator by  a  court  of. probate  of  this  state  cannot  be 
drawn  into  question  in  a  collateral  proceeding. — Kling 
et  al  V,  Connell,  105  Ala,  595,  17  South.  121,  53  Am. 
St.  Rep.  144.  The  result  is  that  the  trial  court  erred 
in  allowing  the  defendant  to  offer  the  proof  above  in- 
dicated and  in  excluding  the  letters  of  administration. 

(3)  The  contention  of  the  appellee  that  this  was  error 
without  injury,  for  the  reason  that  on  the  other  proof 
offered,  if  the  letters  of  administration  had  not  been 
excluded,  plaintiff  was  not  entitled  to  recover,  cannot 
be  sustained.  When  this  ruling  was  made,  the  plaintiff 
had  not  concluded  his  evidence,  and  this  was  a  neces- 
sary link  in  his  chain  of  proof,  and  the  erroneous  ex- 
clusion of  which  authorized  the  plaintiff  to  take  a  non- 
suit and  appeal,  and  it  was  not  essential  to  this  right 
that  he  should  proceed  further  and  make  out  his  case, 
when,  no  matter  what  he  proved,  without  the  evidence 
excluded  he  could  not  recover. 

Reversed  and  remanded. 


Weinstein,  et  al.  v.  Citizens  Bank. 

Assumpsit. 

(Decided  October  26,  1915.    69  South.  972.) 

1.  Partnership ;  Action  Against  Partners;  Pleading;  Complaint. — 
Where  the  action  was  against  partners  on  a  note,  and  the  caption  of 
the  complaint  described  defendants  as  **Weinsteln  Brothers,  and 
L.  Weinstein  and  E.  Weinstein,  trading  under  the  firm  name  of  Wein- 
stein Brothers,"  and  as  originally  filed,  the  first  and  second  counts 
averred  that  the  note  sued  on  was  executed  by  "defendants,"  and  the 
thrid  count  averred  that  the  note  was  executed  by  *'Weinstein  Broth- 
ers" and  the  complaint  was  afterwards  amended  before  trial  by 
adding  to  each  count  the  averment  that  the  note  sued  on  was 
executed  by  ** Weinstein  Brothers,"  the  complaint  was  demurrable  for 
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uncertainty  as  to  whether  there  were  two  firms  or  one  firm  being 
sued,  and  whether  the  Weinstein  Brothers  who  adopted  the  firm 
name  of  L.  Weinstein  were  identical  with  the  partnership  composed 
of  L.  Wein&tein  and  E.  Weinstein,  doing  business  under  the  firm  name 
of  Weinstein  Brothers. 

2.  Hanie. — ^Where  it  is  the  intention  of  the  party  suing  to  so  sue 
as  to  subject  the  individual  property  of  the  partners,  as  well  as  the 
firm  property,  to  any  judgment,  the  suit  should  be  against  the  part- 
ners indiWdually  by  name,  described  as  partners  in  business  trading 
under  the  firm  name,  or  against  the  firm  by  name  described  as  a 
partnership  composed  of  the  partners  and  the  individuals  composing 
the  firm,  naming  them. 

3.  Same;  Evidence. — In  a  suit  against  a  partnership  seeking  to 
subject  the  individual  property  of  the  partners,  as  well  as  firm  prop- 
erty, to  any  judgment,  and  so  joining  those  firms  and  partners  as 
parties,  any  evidence  of  debt  by  contract  admissible  in  a  suit  against 
a  firm  t)y  the  common  name  alone  is  admissible. 

4.  Bills  and  Notes;  Non-Xegotidble;  Defenses. — Where  the  promis- 
sory note  is  non-negotiable,  the  fact  that  it  was  not  supported  by  a 
consideration  for  its  execution,  or  that  any  consideration  therefor 
fails,  or  that  there  was  breach  of  warranty  as  to  the  subject  of  the 
transaction  in  which  the  note  was  given,  and  out  of  which  the  con- 
sideration arose,  or  that  there  was  alteration  of  the  contract, 
constitute  good  defense  to  a  suit  on  such  note. 

• 

5.  Same. — As  an  answer  to  an  action  on  a  non-negotiable  note  a 
plea  that  there  was  no  consideration  for  the  execution  of  the  note 
described  in  said  complaint  was  good  in  form. 

6.  Same;  Bona  Fide  Purchaser;  Pleading. — The  endorsee  of  a 
negotiable  promissory  note  seeking  protection  as  a  bona  fide  pur- 
chaser against  such  secret  defenses  as  lack  of  consideration,  failure 
of  consideration,  breach  of  warranty  or  alteration,  set  up  by  the 
maker  in  answer  to  the  endorsee's  suit  against  him  must  plead  his 
character  as  such  bona  fide  purchaser  either  in  his  complaint,  or 
failing  therein,  may  set  it  up  by  replication. 

7.  Same. — ^As  an  answer  to  a  suit  on  a  note,  a  plea  that  the  Instru- 
ment was  executed  as  part  of  an  agreement  between  the  A.  Manu- 
facturing Company,  and  defendants,  and  that  instrument  had  t)een 
detached  from  said  agreement  without  the  consent  of  defendant,  was 
demurrable  for  failure  to  set  out  the  substance  of  the  contract 
detached  from  the  note. 

8.  Alteration  of  Instrument;  Note;  Contract, — Where  defendants 
executed  the  note  in  suit  as  part  of  an  agreement  to  which  it  was  at- 
tached, it  was  no  defense  that  the  note  was  detached  from  such 
agreement  without  defendant's  consent,  unless  material  alteration 
was  made  in  the  contract  as  executed. 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowell. 
Action  by  the  Citizens'  Bank  against  Weinstein  Bros, 
and  others  trading  under  the  firm  name.     Judgment 
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for  plaintiff,  and  defendants  appeal.    Reversed  and  re- 
manded. 

The  complaint  describes  the  notes  as  executed  on 
May  14,  1911,  and  payable  to  the  American  Manufac- 
turing Company,  at  Lexington,  Tenn.,  in  installments 
of  $50  each,  till  paid  (giving  the  respective  dates).  And 
plaintiff  avers  that  said  notes  were  duly  transferred  by 
the  American  Manufacturing  Company  to  plaintiff  for 
a  valuable  consideration  before  maturity,  and  is  now 
their  property.  The  complaint  was  afterwards  amended 
by  additional  averments  that  the  said  notes  were  pur- 
chased by  plaintiff  from  the  American  Manufacturing 
Company  for  a  valuable  consideration  before  maturity, 
in  due  course,  without  any  notice  of  any  defenses  there- 
to, and  the  same  was  duly  transferred  by  the  American 
Manufacturing  Company  to  plaintiff.  The  other  matters 
concerning  the  complaint  and  the  amendments  thereto 
sufficiently  appear  in  the  opinion. 

The  following  are  the  pleas  referred  to:  (3)  The 
American  Manufacturing  Company  mentioned  in  the 
complaint  is  indebted  to  defendants  in  the  sum  of  $500, 
for  the  breach  of  the  condition  of  a  bond  or  agreement 
made  by  said  company  and  payable  to  defendant  in  the 
sum  of  $500,  with  condition  that,  in  consideration  of 
an  order  which  defendants  caused  to  be  sent  to  the 
American  Manufacturing  Company  for  a  piano  contest, 
the  said  manufacturing  company  guaranteeing  that  the 
mercrhandise  sale  of  defendant  would  increase  $7,000  fol- 
lowing the  execution  of  the  agreement  in  12  months, 
over  the  sale  for  the  12  months  next  preceding  the  execu- 
tion of  said  bond  or  agreement,  and  the  defendants  say 
that  the  condition  of  said  bond  or  agreement  has  been 
broken  by  the  American  ^fanufacturing  Company,  in 
this,  the  merchandise  sales  of  defendant  were  not  so 
increased  as  provided  in  said  bond  or  agreement,  and 
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defendants  here  offer  to  set  off  the  above  amount  against 
the  claims  of  plaintiff. 

(4)  The  claim  of  plaintiff  is  based  upon  an  agreement 
between  American  Manufacturing  Company  and  de- 
fendant, wherein  defendants  executed  and  gave  an  order 
to  said  American  Manufacturing  Company  for  a  piano 
contest  to  be  used  in  the  mercantile  business  of  defend- 
ants, and  in  said  agreement  the  manufacturing  com- 
pany guaranteed  to  increase  the  sales  of  defendants  |7,- 
000  for  12  months  thereafter,  over  the  sales  of  the  12 
months  next  preceding  the  making  of  said  agreement, 
and  defendants  allege  that  said  sales  were  not  so  in- 
creased, and  that  said  guaranty  or  warranty  was  broken 
in  the  manner  herein  stated  to  their  damage  in  the  sum 
of  1500,  which  amount  they  offer  to  set  off  against  the 
claim  of  plaintiff. 

(5)  Same  as  4. 

(7)  Defendants  say  that  the  instrument  sued  on  was 
executed  a«  part  of  an  agreement  between  the  American 
Manufacturing  Company  and  the  defendants,  and  that 
said  instrument  has  been  detached  from  said  agreement 
without  the  consent  of  defendant. 

This  plea  and  plea  6  were  sworn  to,  plea  6  being  a 
plea  of  non  est  factum. 

The  grounds  of  demurrer  noticed  are  as  follows : 

(3)  Each  count  of  complaint  declares  on  a  note 
governed  by  the  commercial  law  and  purchased  by  plain- 
tiff in  due  course  before  maturitv  for  a  valuable  consid- 
eration,  without  notice  of  any  defenses  thereto,  and  the 
facts  set  forth  in  said  plea  are  not  available,  legal  de- 
fenses to  said  note. 

Grounds  4  and  5  w^ere  substantially  the  same  as  3. 

(6)  The  fact  that  the  American  Manufacturing  Com- 
pany entered  into  a  contract  with  defendant  and  breach- 
ed the  same  cannot  be  set  up  as  a  defense  to  this  action. 
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(9)  Each  count  of  complaint  shows  that  the  note 
sued  on  is  a  negotiable  note,  governed  by  the  n^otiable 
instrument  law,  and  that  plaintiff  became  the  purchaser 
and  owner  thereof  before  maturity,  for  a  valuable  con- 
sideration, in  due  course,  without  any  notice  of  any 
defense  thereto,  and  it  is  not  alleged  that  plaintift'  had 
any  knowledge  of  the  matters  set  forth  in  said  plea. 

Geay  &  Wiggins^  for  appellant. 

Mo(jREGOE  &  McGeegor,  for  appellee. 

BROWN,  J. — (1)  This  is  an  action  of  assumpsit 
on  a  promissory  note,  and  the  defendants  are  described 
in  the  summons  and  the  caption  of  the  complaint  as 
"Weinstein  Bros.,  and  L.  Weinstein  and  E.  Weinstein, 
partners  trading  under  the  firm  name  of  Weinstein 
Bros."  The  first  and  second  counts  of  the  complaint  as 
originally  filed  aver  that  the  note  sued  on  was  executed 
by  "the  defendants,"  and  the  third  count  avers  that  the 
note  sued  on  was  executed  by  "Weinstein  Bros."  Before 
the  trial  was  entered  upon,  the  complaint  was  amended 
by  separate  paper  filed,  adding  to  each  of  the  counts  the 
following  averments :  "Plaintiff  avers  that  the  note  sued 
on  and  mentioned  in  the  first,  second,  and  third  counts 
of  the  complaint  was  executed  and  signed  by  Weinstein 
Bros.,  in  their  partnership  or  firm  name  L.  Weinstein." 

When  these  averments  are  construed  together  and 
most  strongly  against  the  pleader,  there  is  an  element 
of  uncertainty  as  to  whether  there  are  two  firms  or  one 
being  sued,  and  as  to  whether  the  Weinstein  Bros,  who 
have  adopted  the  firm  name  of  "L.  Weinstein"  are  identi- 
cal with  the  partnei"ship  composed  of  L.  Weinstein  and 
E.  Weinstein,  doing  business  under  the  firm  name  of 
"Weinstein  Bros. ;"  and  hence  an  element  of  uncertainty 
as  to  who  executed  the  note  sued  on.    The  demurrer  to 
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the  complaint  was  well  taken  and  should  have  been 
sustained. 

"An  important  requisite  in  all  pleading  is  certainty. 
This  requisite  implies  that  the  matter  pleaded  must  be 
clearly  and  distinctly  stated,  so  that  it  may  be  fully 
understood  by  the  adverse  p^rty,  the  counsel,  the  jury, 
and  the  judges,  and  especially  (as  regards  the  declara- 
tion) that  the  defendant  may  be  enabled  to  plead  the 
judgment,  which  may  be  rendered  in  the  cause  in  bar  of 
any  subsequent  action  for  the  same  cause." — Binning' 
ham  Rtj.,  L.  d  P.  Co.  r.  Nicholas,  181  Ala.  498-499,  61 
South.  361,  363. 

(2,  3)  If,  as  a  matter  of  fact,  Weinstein  Bros,  was  a 
partnership  composed  of  L.  Weinstein  and  E.  Wein- 
stein, and  it  was  the  purpose  of  the  plaintiflf  to  sue  so 
as  to  subject  the  individual  property  of  the  partners,  as 
well  as  the  Arm  property,  the  suit  should  be  against  L. 
Weinstein  and  E.  Weinstein,  partners  in  business  trad- 
ing under  the  name  of  Weinstein  Bros.,  or  against  Wein- 
stein Bros.,  a  partnership  composed  of  L.  Weinstein  and 
E.  Weinstein,  and  the  individuals  composing  the  firm,  L. 
Weinstein  and  E.  Weinstein  (Ba/rfr;V///e,  et  al,  v.  Eason, 
99  Ala.  516,  13  South.  74;  Boiling  d  Son.  t\  Speller, 
96  Ala.  269,  11  South.  300),  and  when  thus  sued  any 
(evidence  of  debt  by  contract  which  would  be  admissible 
in  a  suit  against  the  firm  by  the  common  name  would  be 
admissible  {Baldridge,  et  al.  v.  Eason,  supra;  Ladiga 
Sawmill  Co.  v.  Smith,  78  Ala,  108;  Shapard  v.  Lightfoot, 
56  Ala.  506). 

(4,  6)  The  defendants,  aside  from  the  general  issue, 
interposed  several  pleas  setting  up  that  there  w^as  no 
consideration  for  the  execution  of  the  note  sued  on, 
failure  of  consideration,  breach  of  warranty  as  to  the 
subject  of  the  transaction  in  which  the  note  was  given 
and  out  of  which  the  consideration  for  its  execution 
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arose,  alteration  of  the  contract,  etc. — defenses,  appro- 
priate to  suit  on  a  non-negotiable  note. — Tabor  v.  Peters, 
74  Ala.  90,  49  Am.  Rep.  804 ;  Brown  v.  Freeman,  79  Ala, 
409.  The  second  plea,  in  these  words, ,  "there  was  no 
consideration  for  the  execution  of  the  note  described 
in  said  complaint,"  was  in  good  form  and  stated  a  good 
defense  to  a  note  not  protected  by  the  law  merchant. — 
KoJsky  V.  Ensleuy  103  Ala.  97,  15  South.  558;  Giles  v. 
Williams,  3  Ala.  316,  37  Am.  Dec.  692 ;  Cochran  v.  Bur- 
dick  Bros,,  7  Ala.  App.  274,  61  South.  29.  The  court 
sustained  the  following,  among  other  grounds  of  demur- 
rer to  this  plea :  "Each  count  of  the  complaint  declares 
on  a  note  governed  by  the  commercial  law  and  purchased 
by  plaintiff  in  due  course  of  business,  before  maturity, 
for  a  valuable  consideration,  without  notice  of  any 
defense  thereto,  and  the  facts  set  forth  in  said  plea  are 
not  available  [as  a]  legal  defense  to  said  note." 

Each  count  of  the  complaint  declares  on  a  note  pay- 
able to  the  "American  Manufacturing  Company  at  Lex- 
ington, Tennessee."  When  a  note  is  not  made  payable 
to  a  fictitious,  or  non-existing,  person,  which  fact  must 
be  known  to  the  person  making  it  so  payable,  or  when 
the  payee  does  not  purport  to  be  the  name  of  a  person,  or 
when  the  only  or  last  indorsement  is  in  blank,  it  is 
essential  to  its  character  as  a  negotiable  instrument 
that  it  be  made  payable  on  its  face  to  bearer,  or  to  a 
named  person  or  bearer,  or  to  order  of  a  named  payee 
(Code  of  1907,  §§  4958  [4],  4965,  4966),  and  "it  is 
elementary,  of  course,  that  the  indorsee  of  a  negotiable 
promissory  note  who  seeks  protection  as  a  bona  fide 
purchaser  against  such  defenses  set  up  by  the  maker,  in  a 
suit  on  the  note  by  the  former  against  the  latter,  is  re- 
quired to  plead  it." — Oerman-American  National  Bank 
v.  Lewis,  9  Ala.  App.  352,  63  South.  741.  Otherwise 
stated,  if  the  plaintiff  desires  to  cut  off  the  right  of  the 
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maker  to  plead  such  secret  defenses,  it  must  affirma- 
tively appear  from  the  averments  of  the  complaint  that 
the  instrument  sued  on  is  one  entitled  to  protection  as  a 
commercial  paper.  The  better  practice  has  been  pointed 
out  in  the  following  cases :  Oer man- American  National 
Bank  v,  Lewis,  supra;  Slaughter  v.  First  National  Bank, 
109  Ala.  162,  19  South.  430;  Alabama  National  Bank  v. 
Halsey,  109  Ala,  208, 19  South.  522 ;  First  National  Bank 
V.  Sproiill,  105  Ala.  280,  16  South.  879. 

(7,  8)  As  we  have  shown  the  complaint  does  not  af- 
firmatively show  that  the  note  sued  on  is  entitled  to  pro- 
tection as  a  commercial  paper,  and  the  demurrer  tak- 
ing this  point  should  have  been  overruled  as  to  plea 
numbered  2,  and  while  pleas  3,  4,  and  5  may  be  demur- 
rable, they  were  not  subject  to  the  objections  pointed 
out  by  grounds  3,  4,  5,  6,  and  9,  and  grounds  1,  2,  7,  and 
91/^  were  general  demurrers  and,  for  that  reason,  should 
have  been  overruled.  The  seventh  plea  does  not  set  out 
the  substance  of  the  contract  detached  from  the  note, 
nor  aver  that  a  material  alteration  was  made  in  the  con- 
tract as  executed,  and  the  demurrers  taking  the  point 
were  properly  sustained. 

For  the  errors  pointed  out,  let  the  judgment  be  re- 
versed. 

Reversed  and  remanded. 
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The  State  v.  Stoddard. 

Assumpsit. 

(Decided  October  19,  1915.     a9  South.  980.) 

1.  Militia :  Civil  Liability  of  Otficer;  Damages. — Considering  IT.  S. 
Army  Regulations  08,  74.  106,  107,  121  and  122,  it  is  held  that  in 
eases  of  lost  equipment,  the  measure  of  damages  in  a  suit  by  the 
state  on  the  bond  of  such  officer,  was  the  invoice  value,  i.  e.,  the 
sum  necessary  to  replace  the  equipment,  and,  in  case  of  injury,  a 
sum  necessary  to  restore  it  to  a  condition  fit  for  military  use. 

2.  Evidence;  Judicial  Notice;  Military  Equipment. — The  courts  will 
judicially  notice  that  arms  and  military  equipment  have  no  general 
market  value  under  ordinary  conditions,  being  only  valuable  as  mili- 
tary eciuipment. 

3.  Militia;  Liability  of  OjOriccr.— Tender  section  948.  Code  1907,  and 
V.  S.  Army  Regulations,  article  74,  a  captain  In  a  National  Guard 
and  his  sureties  could  not  be  held  liable  on  his  bond  for  loss  of  mili- 
tary property  in  suppressing  a  riot  in  the  absence  of  a  finding  of 
liability  by  a  board  of  survey  approved  by  the  Governor. 

Appiul  from  Montgomery  City  Court. 

Heard  before  Hon.  (tASTON  Gunter. 

Action, by  the  State  aj»ainst  W.  H.  Stoddard  as  Cap- 
tain, and  the  sureties  on  his  official  bond.  From  an  in- 
sufficient jud^nent  for  plaintiff  it  appeals.    Affirmed. 

The  followinjji:  are  the  sections  of  the  army  regulations 
referred  to  in  the  opinion : 

(68)  All  public  property  issued  to  the  organized  mili- 
tia as  a  charge  against  any  federal  appropriation  shall 
remain  the  property  of  the  United  States,  and  shall  be  i 

receipted  for  by  the  Governor  of  the  state  or  territory, 
or  the  commanding  general,  District  of  Columbia  militia, 
or  by  some  officer  of  the  organized  militia  thereof  who 
shall  be  designated  by  the  Governor  of  the  state  or 
territory  or  the  commanding  general,  District  of  Co- 
lumbia militia,  and  shall  be  accounted  for  annually  by 
said  Governor  or  commanding  general  as  required  by 
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law,  under  such  regulatious  as  the  Secretary  of  War 
may  deem. necessary  to  protect  the  interests  of  the  Uni- 
ted States. — Section  13,  Militia  Law,  as  amended. 

(74)  The  responsibility  of  officers  of  the  orjijanized 
militia  for  damage  to,  or  loss,  theft,  or  destruction  of 
United  States  property  issued  to  them  by  state,  terri- 
torial or  District  authorities  is  to  the  Governors  of  the 
State  or  territory,  or  to  the  commanding  general  of  the 
District  of  Columbia  militia,  who  makes  return  therefor 
to  the  War  Department,  and  it  must  he  determined  in 
each  case  bj'^  state,  territorial  or  district  law  or  regula- 
tion. The  War  Department  can  exercise  no  jurisdiction 
in  regard  thereto.  It  is  a  matter  which  does  not  affect 
the  accountability  of  the  Governor  or  the  commanding 
general  to  the  United  States  for  such  property. 

(106)  Whenever  an  officer  of  the  organized  militia 
who  is  responsible  for  United  States  property  shall  dis- 
cover that  any  of  such  property  has  been  lost,  stolen,  or 
destroyed,  or  has  any  other  cause,  he  should  report  im- 
mediately  the  fact,  through  proper  militia  channels,  to 
the  adjutant  general  of  the  state  or  territory  or  of  the 
District  of  Columbia  militia,  the  Governor  of  the  state, 
or  territory  or  the  commanding  general  of  the  District 
of  Columbia  militia  should,  at  the  earliest  practicable 
date  thereafter,  appoint  a  disinterested  surveying  officer 
of  the  organized  militia  to  examine  the  property,  or  into 
the  circumstances  connected  with  the  loss,  theft,  or 
destruction.  The  report  of  the  surveying  officer  should 
be  forwarded  by  the  Governor  or  commanding  general 
to  the  chief  division  of  militia  affairs,  for  examination 
and  presentation  to  the  Secretary  of  War.  This  report 
should  be  made  out  in  triplicate,  and  a  separate  report 
^should  be  made  for  each  class  of  property  involved,  (quar- 
termaster's subsistence,  medical,  engineer,  ordnance,  sig- 
nal, and  for  publications.    The  report  should  be  made 

86—18 
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on  Form  No.  16,  D.  M.  A.,  and  should,  when  practicable, 
include  the  original  invoice  value  of  the  property  and 
the  date  when  the  stores  or  supplies  were  issued  to  the 
organization. 

(107)  If  it  shall  appear  to  the  Secretary  of  War 
from  the  proceedings  of  the  surveying  officer  that  the 
proi)erty  has  been  lost  or  destroyed  through  unavoid- 
able causes,  he  is  authorized  to  relieve  the  state,  terri- 
torv  or  District  of  Columbia  from  further  accountabilitv 
therefor.  If,  in  the  opinion  of  the  Secretary  of  War,  the 
evidence  submitteii  with  the  proceedings  is  not  such  as 
to  show  that  the  loss  or  destruction  of  the  property 
could  not  have  been  avoided  by  the  exercise  of  reason- 
able care,  the  money  value  thereof  will  be  charged 
against  the  allotment  of  the  state,  territory  or  the  Dis- 
trict of  Columbia,  as  the  case  may  be,  under  section  1661, 
Rev.  Stat.,  as  amended  [U.  S.  Comp.  St.  1913,  §  3054], 
unless  the  property  is  replaced  in  kind,  by  purchase, 
under  the  provisions  of  section  17  of  the  Militia  Law, 
in  which  case  further  action  would  be  rendered  unneces- 
sarv. 

(121)  Officers  of  the  organized  militia  to  whom  Uni- 
ted States  property  is  issued  by  Governor  of  the  states 
or  territories  or  by  the  commanding  general,  District  of 
Columbia  militia,  and  who  thus  become  responsible  for 
the  care,  preservation,  and  proper  use  of  such  property, 
should  be  required  to  give  bond  to  the  state,  territory,  or 
district  authorities  for  the  proper  care  and  safe  keeping 
of  such  property,  and  should  be  charged  by  said  authori- 
ties for  any  damage  thereto  or  loss  or  destruction  thereof 
due  to  avoidable  causes.  The  moneys  so  collected  should 
be  deducted  from  any  state  pay  that  may  be  due  or  that 
may  become  due  such  responsible  officers  for  military 
services,  unless  they  shall  show  to  the  satisfaction  of  the 
proper  authorities,  by  their  own  affidavits  or  by  those 


13]  OP  ALABAMA.  663 

[The  State  v.  Stoddard.] 

of  other  witnesses,  that  the  damages,  loss,  or  destruction 
was  Occasioned  by  unavoidable  causes  and  without  fault 
or  neglect  on  their  part.  It  should  be  understood,  how- 
ever, that  this  is  a  matter  solely  between  the  officer  in- 
volved and  the  local  military  authorities.  The  transac- 
tions involved  in  connection  with  this  procedure  do  not 
aflfect  the  accountability  of  Governors  or  the  command- 
ing general,  District  of  Columbia  militia,  to  the  United 
States. 

(122)  The  question  of  the  disposition  of  funds  col- 
lected by  state  or  territorial  authorities  from  individuals 
to  whom  United  States  property  has  been  issued  by  Gov- 
ernors, as  indicated  in  paragraph  121,  and  who  may  be- 
come responsible  for  the  loss  or  destruction  of  such 
property  is  one  solely  for  determination  by  the  state  or 
territorial  authorities  and  not  by  the  War  Department; 
the  latter  is  not  in  position  nor  authorized  by  law  to 
decide  that  individual  members  of  the  organized  militia 
who  are  responsible  for  the  loss  or  destruction  of  prop- 
erty shall,  or  shall  not,  be  charged  with  the  value  thereof. 

W.  L.  Maetix,  Attorney  General,  for  appellant. 

Hill,  Hill,  Whiting  &  Stern^  for  appellee. 

BROWN,  J.— Action  by  the  state  on  the  official  bond 
of  appellee  Stoddard  as  Captain  of  Company  I,  Second 
Regiment,  Alabama  National  Guard,  for  the  safe-keep- 
ing and  return  to  the  proper  authority  of  arms  and 
equipment  issued  to  Tiim  under  the  provisions  of  sections 
947  and  948  of  the  Code,  and  the  army  regulations  of 
the  United  States  applicable  thereto.  The  defendants 
pleaded  the  general  issue  in  short,  by  consent,  with 
leave  to  give  in  evidence  matters  of  special  defense  there- 
under.    The  trial  was  by  the  court  without  the  inter- 
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vention  of  a  jury,  and  resulted  in  a  judgment  for  one 
cent  and  costs. 

The  contention  of  the  state  seems  to  be  that  the  invoice 
value  of  the  arms  and  equipment  lost  governs  the  amount 
of  its  recoverv,  if  entitled  to  recover  at  all.  This  con- 
tention  is  predicated  on  the  provision  made  in  articles 
68,  74,  107,  106,  121,  and  122,  of  the  army  regulations 
governing  in  part  the  issuance  of  arms  and  equipment 
to  the  militia  of  the  several  states  and  territories.  (The 
Reporter  will  set  out  the  articles  above  named.) 

It  will  l>e  noted  that  article  106  of  the  army  regula- 
tions provides  that  when  an  officer  of  the  organized  mili- 
tia who  is  responsible  for  arms  and  equipment  discovers 
that  the  same  has  l)een  lost,  stolen,  or  destroyed,  or  has 
become  unserviceable  or  unsuitable  for  use  in  service,  or 
from  other  causes,  he  shall  report  the  facts  through  the 
proper  military  channels,  and  the  appointment  of  a 
surveying  officer  is  provided,  who  is  authorized  and 
required  to  examine  the  property  or  the  circumstances 
of  the  loss,  theft,  or  destruction,  and  who  is  required  to 
make  in  triplicate  a  written  report  on  form  16  D*  M.  A., 
which  shall  include  when  practical  "the  original  invoice 
value  of  the  property.''  This  report  is  made  to  the  Gov- 
ernor of  the  state,  and  forwarded  by  the  Governor  to  the 
Chief  Division  of  Militarv  Affairs,  for  examination  and 
presentment  to  the  Secretary  of  War. 

By  article  107  of  the  regulations,  the  Secretary  of  War 
is,  wh(*n  the  circumstances  disclosed  by  the  report  of  the 
surveying  officer  justify  it,  authorized  to  relieve  the 
state  from  accountability;  but,  "if  in  the  opinion  of  the 
Secretary  of  War  the  evidence  submitted  with  the  pro- 
<*eedings  is  not  sufficient  to  show  that  the  loss  or  de- 
struction of  the  property  could  not  have  been  avoided  by 
the  exercise  of  reasonable  care,  the  money  value  thereof 
will   l)e  charged  against   the  allotment   of  the   state, 
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•  *  *  under  section  1661  of  the  Revised  Statutes  as 
amended,  unless  the  property  is  replaced  in  kind  by 
purchase  under  the  provisions  of  section  17  of  the  mili- 
tary law,  in  which  case  further  action  will  be  rendered 
unnecessarv." 

m 

The  conditions  of  the  bond  in  suit  are:  "If  the  said 
W.  H.  Stoddard  shall  Siifely  keep  said  property  and 
return  the  same  whenever  ordered  by  competent  author- 
ity, then  this  oblijjation  to  be  null  and  void;  but  shcmld 
said  W.  n.  Stoddard  fail  to  keep  said  property,  or  any 
portion  thereof,  or  negligently  allow  the  same  to  become 
injured  or  out  of  repair  (ordinary  wear  and  tear  casual- 
ties of  the  service  excepted) ,  or  fail  to  return  the  same  in 
good  condition  when  ordered  bj'  competent  authority, 
then  the  said  obligors  herein  shall  pay  the  state  of  Ala- 
bama, the  value  of  the  property  not  delivered,  or  in  case 
of  injury  to  su(*h  property  the  amount  required  to  put 
the  same  in  good  order  and  condition." 

(2)  In  construing  these  conditions  of  the  b(md  and  de- 
termining the  liability  of  the  obligors  thereon,  it  becomes 
necessary  to  construe  them  in  the  light  of  the  statutes  and 
regulations  under  which  the  bond  was  given  as  though 
such  regulations  and  statutes  were  a  part  thereof. — 
U,  /S'.  I\  d  H.  Co.  i\  Union  Trust  &  Hiwings  Co.,  142  Ala. 
532^  38  South.  177.  And  when  thus  considered  it  is  clear 
that  the  criterion  of  value  in  measuring  liability  is  the 
invoice  value  of  arms  arid  equipment  lost  in  case  of  loss, 
or,  in  other  words,  the  sum  of  monev  necessarv  to  enable 
the  state  to  replace  the  lost  arms  and  equipment,  and 
in  case  of  injury  the  necessary  sum  requisite  to  restore 
the  injured  property  to  good  condition  so  that  it  can  be 
used  for  military  purposes.  This  conclusion  is  re-en- 
forced by  the  fact,  which  is  a  matter  of  which  the  courts 
will  take  judicial  knowledge,  that  this  species  of  prop- 
erty has  no  general  market  value  under  ordinary  condi- 


566  COURT  OP  APPEALS  IVol. 

[The  State  y.  Stoddard.] 

tions;  it  is  only  valuable  a^  military  equipment,  and 
when  it  becomes  unlit  for  that  purpose  provisions  are 
made  for  its  return  to  the  government  and  credit  to  be 
given  therefor.  It  is  manifest  that  a  second-hand  equip- 
ment in  good  condition  is  as  valuable  for  the  purposes 
for  which  it  is  designed  as  a  new  equipment.  Therefore 
the  ordinary  rules  fixing  the  measure  of  recovery  for 
the  loss  or  destruction  of  property  in  general  at  its 
market  value  have  no  application. 

(3)  Article  74  of  the  army  regulation  provides  that 
the  responsibility  of  officers  of  the  organized  militia  for 
damage  to  or  destruction  of  property  must  be  determined 
by  the  laws  of  the  state,  district,  or  territory  of  such 
organized  militia;  and  section  948  of  the  Code  provides 
that :  "No  commissioned  officer  giving  bond  for  the 
safe-keeping  of  arms  or  other  public  property  is  liable 
for  loss  by  fire,  riot,  or  insurrection,  or  other  casualty 
of  the  service,  unless  held  liable  by  a  board  of  survey 
to  be  appointed  by,  and  whose  finding  is  approved  by, 
the  Governor." 

It  is  clear  that  the  finding  of  a  board  of  survey  and 
its  approval  by  the  Governor  is  a  prerequisite  to  liability 
where  the  property  was  lost  or  injured  as  a  casualty  of 
the  service. 

The  evidence  in  this  case  shows  without  dispute  that 
the  property  in  question  was  lost  by  the  company  while 
in  command  of  Capt.  Folmar,  who  was  elected  as  the 
successor  of  Capt.  Stoddard,  in  suppressing  a  riot,  and 
that  the  company  and  its  equipment  were  taken  out  by 
Capt.  Folmar  under  the  orders  of  the  colonel  of  the  regi- 
ment. On  this  evidence  the  state  was  not  entitled  to 
recover  in  the  absence  of  a  showing  that  a  board  of 
survey  had  been  appointed  by  the  Governor  and  a  finding 
of  liability  by  such  board  approved  by  the  Governor. 
Therefore  the  error  of  the  court  in  applying  an  incor- 
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rect  rule  for  the  admeasurement  of  damages  is  without 
injury. 

There  being  no  error  in  the  record  prejudicial  to  ap- 
pellant, the  judgment  is  affirmed. 

Affirmed. 


City  of  Piedmont  v.  Lee. 

Violating  Municipal  OrditKince. 

(Decided  April  6,  1915.     68  South.  574.) 

1.  Municipal  Corporation;  Violating  Ordinance;  Appeal;  Bond. — 
On  an  appeal  from  a  conviction  in  a  recorder's  court,  a  bond  made 
payable  to  the  mayor  and  council,  but  not  approved  by  the  recorder, 
nor  conditioned  for  appearance  from  term  to  term  until  discharged, 
as  required,  was  insufficient  to  support  an  appeal.  (Section  1217, 
Code  1907.) 

2.  Same. — The  evidence  examined  and  held  insufficient  to  show 
that  the  recorder  trying  the  case  was  out  of  the  city,  and  therefore 
unable  to  approve  the  appeal  bond. 

Appeal  from  Calhoun  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

George  Lee  was  convicted  of  violating  a  city  ordi- 
nance, and  he  applied  for  habeas  corpus,  and  from  an 
order  granting  the  writ,  the  city  appeals.  Reversed  and 
rendered. 

Knox,  Acker,  Dixon  &  Sterne,  for  appellant. 

W.  J.  Brock,  for  appellee. 

BROWN,  J. —  (1)  The  petitioner  was  tried  and  con- 
victed by  the  mayor  of  the  city  of  Piedmont,  sitting  as 
recorder  (as  we  will  assume,  as  the  case  is  thus  treat- 
ed), for  a  violation  of  a  city  ordinance.  So  far  as  the 
record  shows,  without  applying  to  the  recorder  who 
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tried  the  case  to  fix  the  amount  of  bond  for  his  appear- 
ance before  the  city  court  to  answer  these  charges,  he 
presented  to  the  recorder  two  bonds  with  a  penalty  of 
$110  each,  payable  to  "the  mayor  and  city  council  of 
Piedmont,  Alabama,"  and  conditioned,  "now,  if  the  said 
George  Lee  shall  appear  at  the  next  term  of  the  city 
court  and  from  time  to  time  thereafter  to  answer  said 

• 

charge,  then  this  bond  shall  be  void,  otherwise  to  re- 
main in  full  force  and  effect,''  neither  of  which  was 
signed  by  the  defendant.  The  recorder  refused  to  ac- 
cept and  approve  either  of  these  bonds,  and  within  tive 
days  thereafter  the  same  bonds,  after  they  had  heen 
signed  by  the  petitioner,  were  presented  to  S.  J.  Posey, 
who  is  designated  in  the  petition  as  "mayor  pro  tem.,'^ 
and  who  the  petition  avers  "was  the  proper  pei*son  to 
approve  of  such  bonds,'-  and  that  he  failed  or  refused  to 
approve  them. 

The  petitioner's  contention  seems  to  be  that  section 
1217  of  the  Code  regulated  the  right  of.  appeal  in  his 
cases,  and  that  he  was  entitled  to  have  these  bonds  ap- 
proved by  Posi^y  as  mayor  pro  tem.,  and  that,  Posey 
having  failed  or  refused  to  approve  the  bonds,  he  is  il- 
legally restrained  of  his  liberty  and  entitled  to  l>e  dis- 
charged, notwithstanding  his  conviction  was  proper  and 
the  judgments  of  the  recordei  are  valid.  It  is  a  com- 
plete answer  to  this  contention  that  the  bonds  were 
not  payable  and  conditioned  as  required  by  the  statute, 
which  provides :  "The  defendant  may  take  an  appeal  to 
such  court  by  giving  b(md  •  •  ♦  payable  to  the  city, 
to  be  approved  by  the  officer  or  recorder  trying  the  case, 
conditi(med  to  be  void  if  the  defendant  appears  from 
term  to  term  of  said  court,  until  discharged  by  law,  to 
answer  said  charge,  and  unless  such  bond  be  given  with- 
in five  dajs  from  the  date  of  the  judgment  no  appeal 
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shall  be  allowed  from  such  judgment.  An  appeal  bond 
for  more  than  three  hundred  dollars  shall  in  no  case 
be  required."— Code  1907,  §  1217. 

(2)  There  is  nothing  in  the  record  to  show  that  Posey 
was  mayor  pro  tem.,  or  that  he  had  any  authority  to  ap- 
prove the  bonds  presented  to  him.  The  mere  showing 
that  Rrock  inquired  for  the  mayor  at  the  city  hall  and 
at  his  place  of  business  does  not  justify  the  conclusion 
that  he  was  out  of  the  city,  or  that  he  was  not  able  to 
perform  the  functions  of  his  office,  or  was  otherwise 
disabled,  so  as  to  justify  another  in  assuming  the  du- 
ties of  the  office  under  the  provision  of  section  1188  of 
the  Code. 

The  contention  here  is,  not  that  the  judgments  of  the 
recorder's  court  are  void  and  .will  not  support  an  ap- 
peal to  the  city  court,  but,  to  the  contrary,  that  they 
will  support  an  appeal  which  has  been  denied  by  the 
neglect  or  refusal  of  the  officer  to  accept  and  approve 
the  appeal  bonds,  and,  it  appearing  that  the  defendant 
has  not  complied  with  the  statute  giving  and  regulating 
the  right  of  appeal  from  the  judgments  of  convicticm 
rendered  against  him,  the  order  of  the  chancellor  must 
be  reversed,  and  one  here  entered  denying  the  writ,  dis- 
missing the  petition,  and  remanding  the  petitioner  to 
the  custody  of  the  city  authorities. 

Reversed  and  rendered. 
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Gty  of  Birminghain  v.  O^Connell. 

Violating  Municipal  Ordinance, 

(Decided  April  20,  1915.     Rehearlnp  denied  May  11,  1913. 

68  South.  580.) 

1.  Lkenttcs;  Delegated  Power;  Levy. — As  the  legislature  alone 
has  authority  to  delegate  to  a  municipality  the  power  to  levy  a 
license  tax,  it  has  the  authority  to  put  a  limitation  on  that  power  to 
any  extent  it  may  choose,  except  insofar  as  it  may  he  restrained  by  the 
Constitution. 

2.  Statutes;  Partial  Invalidity;  Effeet. — The  provisions  of  section 
30F,  Acts  1909,  p.  188,  that  the  maximum  amount  of  privilege  or 
license  tax  which  the  several  municipalities  in  the  state  may  annually 
collect  from  water  works  companies,  whether  incorporated  or  not, 
shall  not  exceed  two  per  centum  of  the  gross  receipts  of  the  business. 
Is  Independent  of  and  not  contingent  upon  the  validity  of  the  proviso 
therein  contained  that  the  amount  paid  by  such  persons  or  corpora- 
tions as  an  intangible  projierty  tax  to  such  municipality  shall  be 
allowed  as  a  credit  on  and  against  the  privilege  tax;  whether  the 
proviso  be  construed  as  an  exemption  or  as  a  further  limitation  on 
the  municipality,  its  invalidity  would  not  render  the  whole  section 
Invalid,  but  the  section  would  stand  with  the  proviso  stricken  there- 
from. 

3.  Constitutional  Lair:  Lieenses. — The  provisions  of  section  221. 
Constitution  1901,  are  not  violated  by  section  3GF.  Acts  1911,  p.  188, 
providing  that  the  maximum  amount  of  license  tax  which  municipali- 
ties may  collect  of  water  works  companies,  etc.,  shall  not  exceed  two 
per  centum  of  the  gross  receipts,  if  the  proviso  thereof  be  stricken. 

4.  Same. — An  ordinance  levying  a  municipal  license  tax  of  $18,000 
per  annum  on  i)ersons  operating  water  works,  which  amoimt  is 
$7,000  in  excess  of  the  two  per  centum  of  the  gross  receipts  of  such 
water  works,  violates  section  36F,  Acts  1911,  p.  188,  and  is  therefore 
inoperative. 

5.  Lieenses ;  Exemption;  Constitutional  Provision. — The  provision 
of  section  221,  Constitution  1901,  was  enacted  for  the  benefit  of  mu- 
nicipalities, and  a  municipality  may  seek  protection  from  the  courts 
upon  the  violation  by  the  legislature  of  that  provision  of  the  Con- 
stitution. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  C.  B.  Smith. 

D.  J.  O'Connell  was  convicted  in  the  recorder's  court 
of  the  city  of  Birmingham  of  a  violation  of  the  munic- 
ipal license  tax  on  waterworks,  and  appealed  to  the  cir- 
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cuit  court,  where  he  was  discharged.    From  the  order 
discharging  him  the  city  appeals.  Affirmed. 

RoMAiNB  Boyd,  and  Joseph  P.  Mudd,  for  appellant. 

Percy,  Benners  &  Burr,  for  appellee. 

THOMAS,  J.— The  appellee,  O'Connell,  after  his  con- 
viction in  the  recorder's  court  of  the  appellant  city  for 
violation  of  a  municipal  ordinance,  which  prohibited, 
under  penalty,  any  person,  firm,  or  corporation  from 
engaging  in  the  business  of  supplying  water  for  public 
or  domestic  purposes  without  first  paying  for  and  tak- 
ing out  a  license  therefor  in  the  sum  as  required  by  the 
ordinance,  appealed  to  the  circuit  court  of  Jefferson 
county,  where  he  was  discharged,  upon  the  ground  that 
the  ordinance  with  the  violation  of  which  he  was  charged 
was  void  as  in  contravention  of  section  36F  of  an  act 
of  the  Legislature,  approved  March  31,  1911,  and  en- 
titled "An  act  to  further  provide  for  the  revenues  of 
the  state  of  Alabama"  (Gen.  Acts  1911,  p.  159),  which 
said  section  reads  as  follows :  "The  maximum  amount  of 
privilege  or  license  tax  which  the  several  municipali- 
ties within  the  state  may  annually  assess  and  collect 
of  persons,  firms  or  corporations  operating  street  rail- 
roads, electric  light  companies,  gas  companies,  steam- 
heating  companies,  and  waterworks  companies  under 
the  laws  of  this  state  or  any  other  state  or  whether  in- 
corporated at  all  or  not,  shall  not  exceed  two  per  cent- 
um of  the  gross  receipts  of  said  business  of  such  per- 
sons, firms,  or  corporations,  provided,  however,  that  the 
amount  paid  by  such  persons,  firms,  or  corporations  as  in- 
tangible property  tax  to  such  municipalities  shall  be 
allowed  as  a  credit  on  and  against  the  said  privilege  or 
license  tax." 
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The  ordinance  here  in  question,  and  so  declared  void, 
levied  as  a  municipal  license  or  privilege  tax  on  per- 
sons, firms,  or  corporations  operating  waterworks  com- 
panies within  the  municipality  (the  business  in  which 
appellee  was  engaged)  a  flat  tax  of  Jl 8,000  per  annum, 
without  any  reference  to  the  gross  receipts  of  such  com- 
panies, and  without  providing  for  the  allowance  on  such 
license  or  privilege  tax  of  any  credit  to  such  companies 
for  taxes  paid  by  them  on  their  intangible  property  to 
said  city  during  the  year.   It  is  admitted  in  the  agreed 
statement  of  facts,  upon  which  the  case  was  tried,  that 
2  per  cent,  of  the  gross  receipts  from  appellee's  water- 
works business  for  the  year  for  which  the  license  or  priv- 
ilege tax  here  in  issue  was  exacted  did  not  exceed  #11,- 
000.    Undoubtedly,  therefore  the  ordinance,  as  applied 
to  appellee,  is  void,  at  least  as  to  the  excess  of  the  tax 
required  by  it  above  2  per  cent,  of  his  gross  receipts, 
provided  said  se<ttion  36F,  as  before  quoted,  of  the  act 
cited  is  constitutional,  because  clearly  said  ordinance 
contravenes  said  section  in  that  the  amount  of  the  li- 
cense tax   ($18,000)   fixed  by  said  ordinance  is  in  ex- 
cess, as  seen,  of  the  2  per  cent,  gi'oss  receipt  limita- 
tion as  prescrilmd  by  the  section,  exceeding  it  by  $7, 
000,  to  say  nothing  of  the  fact  that  said  ordinance  fur- 
ther contravenes  said  section  in  failing  to  allow,  as  is 
required  by  the  proviso  contained  in  said  section,  on 
the  license  tax  so  levied,  credit  for  the  amount  paid 
by  the  licensee  on  intangible  property.   It  may  be,  how- 
ever (though  it  is  a  matter  which  we  need  not  and  do 
not  decide  or  c(msider),  that  the  said  proviso  of  sec- 
tion 3GF,  if  valid,  is  self-executing  and  that  it  would 
not  be  necessary  to  the  validity  of  an  ordinance,  other- 
wise valid,  that  the  proviso  be  incorporated  therein. 
The  city  of  Birmingham  prosecutes  this  appeal  and 
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urges  that  said  section  36F  is  itself  void,  and  that,  be- 
ing so,  it  furnished  no  impediment  to  the  valid  enact- 
ment of  the  ordinance  in  toto,  and  that  such  section 
(36F)  is  so  void  upon  two  grounds,  in  substance,  to 
wit:  (1)  It  violates  section  221  of  the  Constitution  of 
the  state  of  Alabama,  which  provides  that :  "The  Legis- 
lature shall  not  enact  any  law  which  will  permit  any 
person,  firm,  corporation,  or  association  to  pay  a  privi- 
lege, license,  or  other  tax  to  the  state  of  Alabama,  and 
relieve  him  or  it  from  the  payment  of  all  other  priv- 
ilege or  license  taxes  in  the  state" — in  that  by  the  pro- 
viso contained  in  the  section  (36F)  the  municipality  is 
required  to  deduct  from  the  license  tax  of  not  exceed- 
ing 2  per  cent,  of  the  gross  income,  to  which  the  munic- 
ipality is  limited,  the  amount  of  the  tax  which  such 
companies  may  have  paid  to  the  city  on  their  intangi- 
ble assets — the  effect  of  which,  it  is  insisted,  is  to  deny 
the  city  the  right  to  levy  a  license  or  privilege  tax,  when 
the  taxes  paid  by  such  companies  on  their  intangible 
property  equal  or  exceed  2  per  cent,  of  their  gross  re- 
ceipts, so  that  as  to  such  companies  section  36F  indi- 
rectly has  the  effect,  it  is  urged,  of  relieving  them  of 
all  other  license  or  privilege  taxes  when  they  have  paid 
the  state  license  tax  required  by  subdivision  35  of  sec- 
tion 2361  of  the  Code.  (2)  It  violates  sections  1  and 
35  of  the  Constitution  of  Alabama  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  in 
that,  by  requiring  in  the  proviso  mentioned  the  allow- 
ance on  the  said  license  tax  of  a  credit  for  the  amount 
of  all  taxes  paid  on  intangible  assets,  it  arbitrarily  dis- 
criminates between  companies  which  have  paid  an  in- 
tangible property  tax  to  the  municipality  and  those 
which  have  not,  as  well  as  between  companies  which 
have  paid  intangible  property  taxes  of  different 
amounts. 
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(1)  It  will  be  observed  that  both  of  these  contentions 
predicate  the  invalidity  of  said  section  36F  upon  the 
fact  that  it  contains  the  proviso  mentioned.  Each,  there- 
fore, concedes  that  but  for  the  proviso  the  section  would 
be  a  constitutional  enactment,  as  undoubtedly  it  would, 
since  the  Legislature,  which  alone  has  the  authority  to 
delegate  to  a  municipality  the  power  to  l6vy  a  license 
tax,  has  the  authority  to  put  a  limitation  upon  that 
powder  to  any  extent  it  may  choose,  except  in  so  far  as 
it  may  be  restrained  by  the  Constitution  (27  Am.  & 
Eng.  Ency  Law  [2d  Ed.]  874),  which  contains  no  re- 
straint in  this  particular  in  favor  of  the  municipali- 
ties other  than  said  section  221,  before  quoted,  and 
which  is  certainly  not  offended  by  section  36P,  when  the 
mentioned  proviso  found  therein  is  annulled  or  left  out. 
— Bozeman  v,  State^  7  Ala.  App.  151,  61  South.  604; 
Ex  parte  Bozemnn,  183  Ala.  91,  63  South.  201. 

(2,  3)  Assuming,  then,  for  purposes  here,  without 
deciding,  the  invalidity  of  the  proviso,  it  is  clear  that 
if  the  remainder  of  the  section  (36F)  can  stand  with 
the  proviso  stricken  therefrom  because  void,  the  ordi- 
nance here  under  consideration  is  still  invalid,  as  ap- 
plied to  the  appellee,  because  the  amount  of  the  license 
tax  it  levies  is  in  excess,  as  before  seen,  of  the  limita- 
tion thereon  as  fixed  by  said  remaining  portion  of  sec- 
tion 36F,  to  wit,  in  excess  of  2  per  cent,  of  the  gross 
income  of  the  wateworks  company.  The  rule  is  that: 
"Where  a  statute  contains  valid  and  invalid  provisions, 
and  the  invalid  parts  can  be  stricken  from  the  act  and 
leave  an  enactment  ^complete  within  itself,  sensible,  cap- 
able of  being  executed  and  wholly  independent  of  that 
which  is  rejected,'  the  enactment  will  be  upheld  and 
enforced  as  to  that  which  is  valid." — Harper  v.  State, 
109  Ala.  28,  19  South.  857.    Or,  as  has  been  said  by 
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Judge  Cooley,  quoted  approvingly  in  Kentz  v.  Mobile^ 
120  Ala.  623,  24  South.  952 :  "Where  ♦  ♦  ♦  a  part 
of  the  statute  is  unconstitutional,  that  fact  does  not 
authorize  the  courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in  subject-mat- 
ter, depending  on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  Legislature 
would  have  passed  the  one  without  the  other.  The  con- 
stitutional and  unconstitutional  provisions  may  even 
be  contained  in  the  same  section,  yet  be  perfectly  dis- 
tinct and  separate,  so  that  the  first  may  stand  and  the 
last  fall.  *  *  *  If  when  the  unconstitutional  por- 
tion is  stricken  out  that  which  remains  is  complete  in 
itself,  and  capable  of  being  executed  according  to  legis- 
lative intent,  wholly  independent  of  that  which  was  re- 
jected, it  must  be  sustained." — M.  &  0,  R,  R.  Co,  v. 
State^  29  Ala.  573 ;  Lowndes  Co.  v,  Murvter,  49  Ala.  507 ; 
Davis  V,  Minge^  56  Ala.  21;  Bradley  v,  State^  99  Ala. 
177,  13  South.  415;  Randolph  v,  B.  d  B,  Supply  Co,, 
106  Ala.  501,  17  South.  721. 

In  the  case  of  McLembm  v.  State,  179  Ala.  54,  60 
South.  392,  our  Supreme  Court  had  under  consideration 
the  question  of  the  constitutionality  of  section  33^2  ^^ 
the  same  act  of  the  Legislature  before  cited  thaf  con- 
tains section  36F  now  before  us,  which  section  33i4> 
after  levying  an  annual  license  tax  of  f5  on  lawyers 
and  other  professional  classes  therein  enumerated,  un- 
dertook, in  a  concluding  proviso,  to  exempt  from  the  tax 
all  Confederate  soldiers  engaged  in  such  professions; 
and  our  Supreme  Court  held  that  the  exemption  was 
void,  on  constitutional  grounds  not  here  involved,  how- 
ever, and,  that  being  void,  the  whole  section  must  fall, 
because  clearly  it  evinces  a  legislative  intent  not  to  levy 
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the  tax  at  all  unless  the  Confe<lerate  soldiers  are  ex- 
empted from  its  operation.  Say  our  Supreme  Court  on 
this  matter :  "To  hold  that  the  proviso  creating  the  ex- 
emption in  favor  of  ex-Confederate  soldiers  could  In? 
stricken  out,  and  the  license  tax  enforced  against  all 
persons  [including  Confederate  soldiers]  pursuing  the 
vocations  specified  would  be  in  effect  to  make  a'  statute 
materially  different  from  that  enacted  by  the  Legisla- 
ture; for  this  act,  by  its  very  terms,  imposes  the  tax 
on  the  express  condition  that  it  shall  not  operate  on 
[Confederate  soldiers]  the  exempted  class." — McLetulon 
V.  State,  supra. 

Here  the  situation  is  clearly  different,  both  as  to  the 
language,  character,  and  purpose  of  the  section  (36F) 
under  consideration.  It  does  not  levy  any  tax  whatso- 
ever. In  its  body  and  as  its  leading  purpose  it  is  mere- 
ly and  manifestly  only  a  limitation  upon  the  power  of 
the  municipality  to  tax  certain  classes  of  business,  lim- 
iting it  as  to  the  amount  of  the  license  or  privilege  tax 
which  it  may  levy  upon  such  businesses,  by  declaring 
in  clear,  unambiguous,  and  unconditional  terms  that  the 
"maximum  amount  of  privilege  or  license  taxes  which 
the  several  municipalities  of  the  state  may  annually  as- 
sess and  collect  of  persons,  firms,  or  corporations"  en- 
gaged in  such  businesses  as  therein  specified  ^'shall  not 
exceed  two  per  centum  of  the  gross  receipts"  therefrom ; 
and  in  its  concluding  paragraph,  added  by  way  of  a 
proviso,  it  seeks,  in  effect,  it  seems,  to  relieve  or  to  ex- 
empt such  persons,  firms,  or  corporations  from  that  tax 
to  the  extent  that  they  have  paid  taxes  to  the  munici- 
pality on  their  intangible  property.  This  exemption,  if 
it  may  properly  be  called  such,  may  fail  and  yet  fur- 
nish no  reason  for  a  failure  of  the  limitation,  as  the 
two  are  separable  and  distinct,  not  depending  one  upon 
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the  other. — Montgomenj  v.  Royal  Ex,  Co.,  5  Ala.  App. 
318,  59  South.  508,  and  authorities  supra ;  6  Ruling  Case 
Law,  121  et  seq. 

On  the  other  hand,  the  same  result  will  follow  if, 
instead  of  construing  the  proviso  as  an  exemption  to 
the  companies,  we  construe  it  as  a  further  limitation 
on  the  municipality ;  further  limiting  it  as  to  the  amount 
of  the  license  tax  it  may  levy  and  collect  from  the  com- 
panies specified  in  the  section  (which  is  probably  the 
correct  construction),  it  by  no  means  follows  that  be- 
cause the  last  limitation  fails  the  first  should  fail  also. 
The  two  are  not  interdependent.  The  validity  of  the 
first  is  not  made  contingent  or  conditional  upon  the 
validity  of  the  second.  The  legislative  purpose,  mani- 
fest in  the  section  was  to  protect  (whether  wisely  or  not 
is  not  for  us  to  say)  public  utility  corporations  of  the 
class  specified  from  the  power  of  municipalities  to  tax 
— a  power  which,  unrestrained,  is  the  power  to  destroy 
— and  it  cannot,  we  think,  rationally  be  said  from  an 
examination  of  the  section  here  that  the  Legislature  in- 
tended that  if  the  last  limitation  on  the  municipality 
should  prove  abortive,  the  first  should  also. — ^Authori- 
ites,  supra. 

(4)  Conceding,  therefore,  without  deciding,  which  be- 
comes unnecessary  and  upon  which  we  express  no  opin- 
I'on  whatever,  that  the  mentioned  proviso  of  section  36F 
is  unconstitutional  and  void  on  both  of  the  grounds 
urged  in  appellant's  brief,  it  may  be  stricken,  and  when 
done  the  section,  as  it  will  remain,  is  "complete  in  it- 
self, capable  of  being  enforced  according  to  legislative 
intent,  wholly  independent  of  that  which  is  rejected." 
— Authorities  supra;  6  Ruling  Case  Law,  121  et  seq. 
The  ordinance  being  in  conflict  therewith,  as  applied  to 
appellee,  the  lower  court  did  not  err  in  discharging  him. 

37—13 
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This  disposition  of  the  case  also  renders  it  unneces- 
sary to  dispose  Of  the  question  presented  in  appellee's 
brief,  raising  the  point  as  to  whether  or  not  appellant 
city  could  attack  the  constitutionality  of  section  36F, 
as  in  violation  of  sections  1  and  35  of  our  Constitution 
and  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  in  that  it  arbitrarily  discriminated, 
in  violation  of  those  provisions,  as  alleged  in  one  ground 
of  the  attack  here,  between  companies  which  have  paid 
an  intangible  property  tax  and  those  which  have  not, 
etc. 

( 5 )  As  to  whether  appellant  city  could  attack  the  sec- 
tion (36F)  on  such  ground,  we  refrain  from  expressing 
any  opinion,  since  it  was  found  to  be  amply  sufficient 
to  the  consideration  here  given  and  the  disposition  here 
made  of  the  case  that  appellant  could  attack,  and  did 
also  attack,  said  section  on  the  ground  that  it  violated 
section  221  of  our  state  Constitution,  which  latter  sec- 
tion was  undoubtedly  enacted  for  the  benefit  of  munic- 
ipalities, and  for  an  invasion  of  which  by  the  Legisla- 
ture they  might  therefore  certainly  seek  protection  from 
the  courts. — Bozeman  v.  State ^  supra;  Ex  parte  Boze- 
man,  supra. 

It  follows  from  what  we  have  said  that  the  judgment 
appealed  from  must  be  and  is  affirmed. 

Affirmed. 
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Gty  of  HuntsviUe  r.  Goodenrath. 

Street  Assessment, 

(Decided  February  9,  1915.     Rehearing  denied  April  16,  1915. 

68  South.  676.) 

1.  Judgment;  Correction  and  Amendment;  Errors  Apparent. — Where 
the  record  showed  that  defendant  filed  a  number  of  pleas,  and  the 
demurrer  thereto  showed  that  it  was  filed  to  all  of  said  pleas  except 
pleas  5  and  8,  and  the  Judgment  recited  that  plaintiff  demurred  to 
all  the  pleas  except  5,  that  demurrer  was  sustained,  and  that  issue 
was  joined  on  pleas  5  and  9,  the  pleadings  themselves  furnished  suf- 
ficient record  evidence  to  authorijee  the  court  to  correct  the  judg- 
ment nunc  pro  tunc,  &B  the  court  could  not  have  sustained  demurrers 
to  plea  8,  where  no  demurrer  was  filed  thereto,  nor  could  issue  have 
been  joined  upon  plea  9,  after  demurrer  sustained  thereto. 

2.  Municipal  Corporation;  Action;  Claim;  Presentation, — A  claim 
for  injuries  to  property  from  the  change  In  a  grade  of  the  sidewalk 
is  not  governed  by  section  1275,  Code  1907,  but  by  the  provisions 
of  1191,  Code  1907,  which  is  but  a  statute  of  non-claim,  and  under 
which  a  failure  to  file  the  claim  is  defensive  matter  available  only 
by  plea  of  non-claim,  and  it  is  not  necessarj'  to  allege  in  the  com- 
plaint the  filing  of  the  claim. 

3.  Appeal  and  Error;  Waiver. — Assignments  of  error  not  insisted 
upon  in  brief  or  oral  argument  are  deemed  waived. 

4.  Municipal  Corporations ;  Public  Improvement;  Assessments ;  Con- 
clusiveness.— Construing  sections  223  and  225,  Constitution  1901,  and 
sections  1359,  et  seq.,  1373,  1377  and  1381,  Code  1907,  it  is  held  that 
where  a  city  raised  the  grade  of  a  sidewalk,  constructed  a  new  side- 
walk, and  assessed  part  of  the  cost  against  plaintliTs  property  after 
due  notice  given,  and  plaintiff  sued  for  damages  to  his  property 
from  the  change  of  the  grade,  the  determination  of  the  Board  of 
Commissioners  was  conclusive  that  the  value  of  plaintiff's  property 
had  been  Increased  by  the  Improvement  and  was  a  bar  to  the  action 
of  damages,  since  the  Board  had  no  authority  to  make  the  assess- 
ment unless  the  property  was  increased  in  value  as  the  result  of 
a  special  benefit. 

5.  Eminent  Domain;  Damages;  Measure. — Where  a  city  takes  or 
Injures  projperty  without  resorting  to  condemnation  proceedings,  the 
measure  of  damages  In  a  suit  for  damages  by  the  property  owner  is 
the  same  as  it  would  have  been  in  the  condemnation  proceedings  had 
they  been  resorted  to. 

6.  Same;  Offsetting  Benefits. — Where  property  is  wholly  taken  or 
destroyed  by  a  municipality  in  carrying  out  a  public  Improvement, 
the  measure  of  damages  is  the  market  value  of  the  property,  with  no 
deduction  on  account  of  general  or  special  benefits  or  increase  in 
value  to  the  remaining  property  from  the  improvement. 
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7.  i^amr. — Where  property  Is  merely  injured  by  a  public  improve- 
ment the  measure  of  damages  is  the  market  value  thereof  before  and 
after  the  injury,  and  in  ascertaining  it  there  must  be  taken  into 
consideration  not  only  the  diminished  value  of  the  property  on  ac- 
count of  the  injury,  but  also  the  increased  value,  if  any  resulting 
from  special  benefits  occasioned  by  the  improvement. 

8.  Judffment;  Conclusiveness. — Until  reversed  or  annulled  in  a 
direct  proceeding  a  Judgment  is  conclusive  as  to  both  the  law  and  the 
facts  involved  in  the  issue  tried  and  determined,  or  necessarily  in- 
volved in  such  issue  tried  and  determined  before  a  court  of  compe- 
tent Jurisdiction. 

9.  Same:  Judgment  In  Personam, — In  personam  judgments  are 
inter  i)artes.  and  while  conclusive,  even  as  against  strangers,  as  to 
the  fact  of  their  rendition,  and  the  resultant  legal  consequences,  are 
not  binding  as  to  tlie  issues  involved  except  upon  the  parties  and 
their  privies. 

10.  Same;  Judgment  in  Rem. — Judgments  strictly  in  rem  are  inter 
omnes.  and  irrevocably  determined  the  status  or  title  of  the  res 
against  all  persons  whether  they  had  other  than  constructive  notice 
of  the  litigation,  and  whether  they  were  parties  in  fact  or  not. 

11.  Same:  Xature  of  Proceeding. — The  rule  as  to  conclusiveness  of 
Judgment  applies  generally  to  all  varieties  of  judgment,  decrees,  or 
orders  made  by  courts  of  competent  jurisdiction  in  all  kinds  of 
judicial  proceedings. 

12.  t>ame. — Such  rules  apply  to  all  kinds  of  courts  or  legal  trlbm^als. 
when  acting  judicially  under  authority  of  law,  as  to  matters  within 
their  jurisdiction,  and  to  oificers  and  boards  of  state  or  municipal 
officers  so  acting  under  such  conditions  or  circumstances  that  their 
decisions  have  the  force  and  effect  of  Judgments. 

13.  Same:  Matters  Concluded. — It  is  not  the  identity  of  t lie  cause 
of  action  which  determines  the  conclusivenesss  of  a  former  Judgment 
upon  a  subsequent  suit,  but  the  identity  of  the  issues  involved  in  the 
two  proceedings,  and  if  the  issue  presented  in  a  subsequent  suit  be- 
tween  the  same  parties  or  their  privies  has  been  determind  in  a 
former  o'ne,  the  question  is  res  Judicata,  though  the  actions  are  base<1 
on  different  grounds  or  tried  on  different  theories,  or  are  instituted 
for  different  purposes  or  seek  different  relief. 

14.  Municipal  Coriiorations ;  Public  Improvement ;  Assessment ;  Col- 
lateral Attack. — In  assessing  benefits  the  determination  of  a  city 
board  of  comml.sslniers  that  the  value  of  abutting  property  had  been 
increased  by  a  public  improvement,  could  not  be  impeached  in  a  col- 
lateral action  to  recover  damages  claimed  to  have  been  caused  by  the 
Improvement,  by  showing  that  the  value  of  the  property  was  dimin- 
ished rather  than  increased. 

1,7.  Same:  Review  hy  Court. — Where  the  city  board,  upon  filing  of  a 
protest  or  objection  to  an  assessment  of  benefit  from  a  sidewalk 
improvement,  are  still  of  the  opinion  that  the  value  of  the  property 
has  been  increasetl,  the  property  owner  may,  under  sections  1350, 
et  se<i..  Code  V,)01.  appeal  to  the  circuit  court  or  court  of  like  juris- 
diction to  have  that  issue  determined  by  a  jury. 

10.  Constitutional  Laic ;  Due  Process:  Public  Improvements:  yotice. 
— Where  notice  of  an  assessment  of  benefits  from  a  public  improve- 
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ment  is  published  in  a  newspaper  as  required  by  section  1377.  Code 
1907,  the  constitutional  requirement  of  due  process  of  law  is  met. 

0 

(Brown,  J.,  dissents.) 

Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

( This  case  was  reviewed  by  certiorari  to  the  Court  of 
Appeals  and  will  appear  in  194  Ala.  It  appears  as  Ex 
parte  Gudenrath,  in  re  City  of  Huntsville  v,  Qudenrath, 
in  69  South.  629.  The  Supreme  Court  denied  the  writ 
in  an  opinion  as  above  stated. — Reporter.) 

Action  by  Otto  Goodenrath  against  the  City  of  Hunts- 
ville. Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

The  following  is  the  complaint:  (1)  Plaintiff  claims 
of  defendant  ♦  ♦  *  damages  for  that  during  and 
prior  to  May,  1912,  and  now,  plaintiff  was  and  is  the 
owner  of  the  following  described  real  estate  in  the  city 
of  Huntsville,  *  *  *  on  which  is  situated,  and  has 
been  at  all  of  the  time  aforesaid,  one  brick  storehouse 
used  for  business  purposes,  and  on  or  about  the  month 
of  May,  1912,  defendant,  a  municipal  corporation  un- 
der the  laws  of  Alabama  invested  by  law  wath  the  priv- 
ilege of  taking  property  for  public  use,  and  with  full 
authority  to  improve,  grade,  construct,  and  repair  the 
streets  of  the  city  of  Huntsville,  did  repair  the  streets 
of  the  city  of  Huntsville,  did  raise  and  cause  to  be 
raised  the  gi*ade  of  the  sidewalk  on  the  east  side  of 
Washington  street  in  front  of  and  on  which  said  store- 
house abuts  or  fronts,  about  11  inches  above  and  high- 
er than  the  former  grade,  and  constructed  or  caused  to 
be  constructed  a  new  sidewalk  on  said  raised  grade,  thus 
placing  the  ground  floor  of  plaintiff's  building  about  11 
inches  below  the  sidewalk,  rendering  said  store  more 
dijfficult  of  access  and  entrance,  and  greatly  diminish- 
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ing  the  value  of  plaintiff's  said  property  before  making 
just  compensation  to  plaintiff  therefor,  to  plaintiff's 
damages. 

(2)  Same  as  1  down  to  and  including  description  of 
the  property,  with  the  added  allegation  that  defendant 
dt  or  about  the  time  aforesaid  raised  or  elevated,  or 
caused  to  be  raised  or  elevated,  the  sidewalk  in  front 
of  said  property  about  11  inches  above  the  ground  floor 
of  said  storehouse,  thereby  greatly  injuring  and  reduc- 
ing the  value  of  said  store  and  property,  to  plaintiff's 
damages. 

David  A.  Grayson,  for  appellant. 

S.  S.  Pleasants,  for  appellee. 

THOMAS,  J. — After  the  record  was  filed  here  and 
before  the  submission  of  the  case,  a  writ  of  certiorari 
was  issued  by  order  of  this  court,  at  the  instance  of 
appellee,  directing  the  clerk  of  the  lower  court  to  cer- 
tify and  forward  to  this  court,  as  a  part  of  the  rec- 
ord and  proceedings  in  this  case,  a  judgment  of  the  low- 
er court  amending  and  correcting  nunc  pro  tunc  the 
judgment  appealed  from,  so  as  to  make  the  latter  truth- 
fully  speak  the  judgment  of  the  lower  court.  The  par- 
ticulars of  the  amendment  and  correction  had  reference 
solely  to  the  matter  as  to  what  were  the  pleas  upon 
which  issue  was  joined  and  as  to  what  were  the  pleas 
to  which  a  demurrer  was  sustained. 

(1)  It  appears  from  the  record  that  the  appellant  filed 
in  answer  to  the  action  13  pleas — one  numbered  A,  and 
the  others  n umber e<l,  respectively,  from  1  to  12  consecu- 
tively. It  further  appears  conclusively  from  the  face 
of  the  only  demurrer  filed  to  defendant's  pleas  that  it 
was  filed  only  to  pleas  A  and  1/2,  3,  4,  6,  7,  9,  10,  11, 
and  12  and  was  not  filed  to  pleas  5  and  8 — the  former 
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(5)  setting  up  the  statute  of  nonclaim  (Code,  §  1191), 
and  the  latter  (8)  the  general  issue.  The  original  judg- 
ment, however,  incorrectly  recites  in  this  particular 
that:  "Plaintiff  demurs  to  pleas  numbered  1,  2,  3,  4,  6, 
7,  8,  9,  10,  11,  and  12,  and  A,  which  said  demurrer  be- 
ing submitted  to  and  duly  considered  by  the  court,  it 
is  ordered  and  adjudged  that  said  demurrer  be  and  the 
same  is  hereby  sustained,  whereupon  issue  being  joined 
on  pleas  5  and  9,  thereupon  came  a  jury,"  etc. 

The  judgment,  as  amended  nunc  pro  tunc,  recites  in 
correction  of  the  former  that :  "Plaintiff  demurs  to  pleas 
1,  2,  3,  4,  6,  7,  9,  10,  11,  and  12,  and  A,  which  said  de- 
murrer being  submitted  to  and  considered  by  the  court, 
it  is  ordered  and  adjudged  that  said  demurrer  be  and 
the  same  is  hereby  sustained,  whereupon  issue  being 
joined  on  pleas  5  and  8,  thereupon  came  a  jury,"  etc. 

It  is  contended  by  appellant,  who  objected  and  ex- 
cepted to  this  action  of  the  court  in  so  correcting  or 
amending  at  a  subsequent  term  the  former  judgment 
entry,  that  there  was  no  record  evidence  justifying  or 
authorizing  such  amendment  and  correction.  But  we 
think  it  a  suflScient  answ^er  to  this  contention  to  say  that 
the  pleadings  themselves,  which  are  certainly  a  part  of 
the  record,  show  conclusively  the  error  in  the  recitals  of 
the  original  judgment  entry  and  the  correctness  of  the 
recitals  of  the  amended  judgment  entry.  The  court 
could  not,  as  recited  in  the  former,  have  sustained  a  de- 
murrer to  plea  numbered  8  (the  general  issue),  as  the 
pleadings  show  that  no  demurrer  was  filed  to  such  plea ; 
nor  could  issue  have  been  joined  on  plea  9,  as  recited, 
for  a  demurrer  had  been  filed  to  this  plea  and  had  been 
sustained,  as  previously  so  recited  in  the  said  entry  it- 
self. The  issue  was  therefore  joined  on  plea  8  (the  gen- 
eral issue),  as  recited  in  the  amended  entry,  and  not 
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on  plea  9  as  recited  in  the  original  entry,  and  on  plea 
5  as  recited  in  both  entries.  The  record  evidence  was 
ample,  we  think,  to  justify  the  correction  made,  and  we 
shall  consequently  treat  the  amended  judgment  as  the 
real  judgment  of  the  court,  which  relieves  the  necessity 
for  any  consideration  of  the  question  presented  under 
the  judgment  in  its  original  form  as  to  whether  it  was 
reversible  error  for  the  court  to  sustain  a  demurrer  to 
a  plea  of  the  general  issue. — Montevallo  Coal  Co,  v.  Key- 
nolds,  44  Ala.  252 ;  Seymour  v.  Ila/rroio  Co,,  81  Ala,  250, 
1  South.  45;  Cunningham  v,  Fontaine,  25  Ala.  644; 
Jones  V.  Woodstock  Iron  Co,,  95  Ala.  555,  10  South, 
635 ;  Tobias  v,  THest,  103  Ala.  644,  15  South.  914 ;  Mill 
Co,  V.  Smith,  78  Ala.  108;  Central  of  Ga,  Ry,  Co,  v. 
Carleton,  163  Ala.  62,  51  South.  27;  Merrill  v.  Shef- 
field,  169  Ala.  242,  53  South.  219;  L.  d  N.  R.  R.  Co,  v. 
McCool,  167  Ala.  644,  52  South,  656. 

We  come,  then,  to  a  consideration  of  the  main  case, 
which  is  an  appeal  on  the  record  proper,  without  a  bill 
of  exceptions,  and  requires  a  review  only  of  the  action 
of  the  court  in  overruling  appellant's  demurrers  to  the 
complaint  and  in  sustaining  appellee's  demurrers  to  ap- 
pellant's said  pleas  filed  to  the  complaint. 

The  complaint,  comprising  two  counts,  will  be  set 
out  in  the  report  of  the  case.  No  ground  of  the  demur- 
rer to  it  seems  to  be  insisted  upon  except  ground  5; 
and,  while  we  are  of  opinion  that  none  of  the  grounds 
contain  merit,  we  shall,  for  the  reason  stated,  confine 
our  discussion  to  said  ground  5,  which  raises  the  point 
as  to  whether  or  not,  when  the  demand  against  a  munic- 
ipality is  of  the  character  here  sued  on,  it  is  necessary 
for  the  complaint  to  allege  the  filing  of  a  statement  of 
such  demand  with  the  city  authorities  before  bringing 
the  suit. 
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(2)  Section  1275  of  the  Code  is  by  its  express  terms 
confined  in  its  operation  to  claims  or  demands  against 
a  city  for  personal  injuries  received ;  and,  while  it  has 
been  held  that  a  compliance  with  its  requirements  as  to 
filing  a  sworn  statement  of  the  claim  or  demand  with 
the  city  authorities  is  a  prerequisite  to  the  right  of 
bringing  a  suit  thereon  and  must  be  averred  {Brannon 
V.  Birmingham,  177  Ala.  419,  59  South.  63;  New  De- 
catur V.  Chappell,  2  Ala,  App.  564,  56  South.  764,)  yet 
such  section  has  no  application  to  the  case  at  bar  for 
the  reason  that  this  action  is  not  founded  upon  a  claim 
or  demand  for  peinsonal  injuries,  but  for  injury  to  prop- 
erty. Such  a  claim  or  demand  as  the  latter  falls  within 
the  provisions  of  section  1181  of  the  Code,  which  like- 
wise requires  a  filing  of  a  statement  of  it  with  the  city 
authorities;  but  in  construing  the  section  it  has  been 
held  both  by  this  court  and  the  Supreme  Court  that  the 
section  is  similar  to  the  statute  of  nonclaim  applicable 
to  administrators,  and  that  a  failure  to  file  the  claim  is 
defensive  matter  property  available  only  by  plea. — An- 
derson V.  Birmingham,  111  Ala.  303,  58  South.  256; 
Birmingham  v,  Darden,  1  Ala.  App.  479,  55  South.  1014. 
Hence  it  was  not  necessary  for  the  complaint  in  this 
case  to  allege  a  filing  of  a  statement  of  the  demand  sued 
on  with  the  city  authorities  before  bringing  suit. 

(3)  To  all  the  numerous  pleas  filed  by  appellant  (de- 
fendant below)  demurrers  were  sustained,  except  as  to 
pleas  5  and  8,  as  before  stated,  to  which  no  demurrer 
was  filed;  but  none  of  the  several  assignments  of  error 
predicated  upon  the  action  of  the  court  in  sustaining 
such  demurred  seems  to  be  insisted  upon  by  appellant's 
counsel  in  brief,  except  as  to  plea  A,  and  they  are  conse- 
quently waived.  Besides,  we  may  add,  they  are,  in  our 
opinion,  without  merit. — Fitts  v.  Phoenix  Auction  Co,^ 


586  COURT  OP  APPEALS  ^voi. 

[City  of  Huntsvllle  v.  Goodenrath.] 

153  Ala.  635,  45  South.  150 ;  Harper  v.  Raisin  Fert.  Co., 
148  Ala.  360,  42  South.  550;  Hodge  v.  Rambo,  155  Ala. 
175,  45  South.  678 ;  Western  Ry.  Go.  v.  Russell,  144  Ala- 
142,  39  South.  311,  113  Am.  St.  Rep.  24;  Williams  v. 
Spragins,  102  Ala.  424,  15  South.  247. 

(4)  Plea  A  sets  up,  in  alleged  former  adjudication. of 
the  issue  here  involved,  the  proceedings  of  the  board 
of  commissioners  of  defendant  city,  had  (before  this 
suit  was  brought)  under  the  authority  of  the  provisions 
of  the  Municipal  Code  (Code,  §  1359  et  seq.),  and  from 
which  it  appears  that  such  board,  after  determining 
upon  the  improvement  of  the  street  (the  raising  of  the 
grade  of  which,  in  executing  the  improvements,  caused 
the  injury  to  plaintiflPs  property  here  complained  of), 
assessed  against  plaintiff's  said  property,  which  abutted 
thereon,  the  sum  of  $37.80  as  the  proportion  of  the  cost 
of  the  improvements  that  it  was  adjudged  by  the  board, 
after  giving  the  notice  required  by  the  statute  (Code, 
§  1377),  said  property  was  to  bear.  The  issue  before 
such  board,  as  fixed  by  the  law,  was  whether  the  value 
of  such  property  had  been  increased  or  not  as  the  re- 
sult of  the  street  improvements,  considering,  in  so  de- 
termining, special,  but  not  general,  benefits.  If  not  in- 
creased, which  was  a  matter  for  the  board  to  determine, 
then  the  jurisdiction  of  said  board  ceased,  for  in  such 
event  no  assessment  whatever  could  have  lawfully  been 
made  by  said  board  against  the  property.  Only  in  case 
the  board  found  that,  as  the  result  of  special  benefits 
derived  from  the  improvements,  the  value  of  the  prop- 
erty had  been  increased,  could  they  levy  any  assessment 
at  all  upon  it,  and  then  not  in  excess  of  such  increased 
value;  for,  says  the  Constitution,  §  223:  "No  city,  town, 
or  other  municipality  shall  make  any  assessment  for  the 
cost  of  sidewalks  or  street  paving,    *     *     *    in  excess 
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of  the  increased  value  of  such  property  by  reason  of 
*  *  *  special  benefits  derived  from  such  improve- 
ments." 

To  the  same  effect  is  section  1373  of  the  Code. — Con- 
stitution, §  223 ;  Code,  §  1373 ;  Duke  v.  Anniston,  5  Ala. 
App.  348,  60  South.  447;  Decatur  r.  Brock,  170  Ala. 
149,  54  South.  209 ;  Harton  v.  Avondale,  147  Ala.  458, 
41  South.  934 ;  Birmingham  v.  Wagen^eler,  168  Ala.  344, 
53  South.  289. 

When,  therefore,  said  board  of  commissioners  of  de- 
fendant city,  after  complying  with  the  provisions  of  the 
statute  (Code,  §  1359  et  seq.)  with  respect  to  street  im- 
provements and  assessments  therefor,  assessed  the  sum 
of  $37.80  against  the  property  here  alleged  to  have  been 
injured  as  a  result  of  the  improvements,  it  necessarily 
determined  that  on  the  whole — not  considering,  of  course, 
general  benefits — the  value  of  said  property  had  as  a 
result  of  the  work  not  been  decreased,  but  increased, 
at  least  to  the  extent  of  |37.80.  And  in  reaching  such 
conclusion,  necessarily  they  would  be  required  to  weigh, 
and  it  must  be  presumed  did  weigh  and  take  into  the 
calculation  also  all  special  injury  or  detriment  the  prop- 
erty had  suflFered  as  a  result  of  the  work,  and  deduct 
the  amount  of  such  special  injury  or  detriment  tvom 
the  value  of  the  special  benefits  such  property  had  sus- 
tained ;  for  without  this  they  could  not  rightfully  have 
said  that  upon  the  whole  its  value  had  been  increased 
because  of  special  benefits  derived  from  the  improve- 
ment. If  the  amount  of  the  injury  done  the  property 
exceeded  the  value  of  the  special  benefits  it  sustained, 
certainly  it  cannot  be  said  that  the  value  of  the  prop- 
erty was  increased  as  a  result  of  the  improvements. 

As  said  by  our  Supreme  Court  in  Birmingliam  v.  Wag- 
en^eler,  168  Ala.  349,  53  South.  289 :  "Under  the  rules 
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of  law  governing  such  matters,  the  same  work  could 
not  be  both  a  benefit  and  a  detriment  to  the  property 
[in  a  case  where  general  benefits  are  not  to  be  consid- 
ered]. To  determine  whether  there  was  a  benefit  or  a 
detriment  to  the  property,  the  test  is  whether  the  work 
done  increased  or  diminished  the  value  of  the  property 
[not  considering  general  benefits].  If  it  increased  the 
value  of  the  property,  then  the  assessment,  not  exceed- 
ing the  benefit  on  the  one  hand  or  its  proportionate 
share  of  the  expense  on  the  other,  would  be  proper  and 
legal.  On  the  other  hand,  if  said  work  diminished  the 
value  of  said  property  by  making  it  more  inaccessible, 
then  the  owner  of  the  property  would  be  entitled  to  dam- 
ages."— Birmingho/m  v.  Wagenseler,  supra. 

The  complaint  here,  as  will  be  observed  from  reading 
it  in  the  report  of  the  case,  is  for  damages,  alleging  a 
special  injury  to  the  property,  in  that  the  work  rendered 
the  property  more  inaccessible,  in  that  the  grade  of 
the  sidewalk  was  thereby  raised  11  inches  above  the  level 
of  the  ground  floor  of  plaintiff's  store  located  on  the 
property ;  and  is  predicated  upon  section  235  of  the  Con- 
stitution of  1901,  which,  to  the  extent  below  quoted,  is 
the  same  as  section  7,  art.  14,  of  the  Constitution  of 
1875,  and  provides,  among  other  things :  "Municipal  and 
other  corporations  and  individuals  invested  with  the 
privilege  of  taking  property  for  public  use,  shall  make 
just  compensation,  to  be  ascertained  as  *  *  *  pro- 
vided by  law,  for  the  property  taken,  injured,  or  de- 
stroyed by  the  construction  or  enlargement  of  its  works, 
highways,  or  improvements,  which  compensation  shall 
be  paid  before  such  taking,  injury,  or  destruction,"  etc. 

In  construing  and  applying  this  provision  of  the  Con- 
stitution, our  Supreme  Court  have  held  that  the  raising 
or  lowering  of  the  grade  of  a  street  by  a  city,  result- 
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ing  in  making  more  inaccessible  private  property  abut- 
ting thereon,  furnishes  a  right  of  action  therefor  to  the 
owner  of  such  property,  unless,  of  course,  the  damages 
have  previously  been  ascertained  and  paid  under  con- 
demnation proceedings  instituted  by  the  city. — City 
Council  of  Montgomery  v.  Mdcldox,  89  Ala.  181,  7  South. 
433;  Avondale  v.  McFarland,  101  Ala.  381,  13  South. 
504;  Arndt  v.  Cullman,  132  Ala.  551,  31  South.  478, 
90  Am.  St.  Rep.  922 ;  McEachin  v.  Tuscaloosa,  164  Ala. 
263,  51  South.  153;  l^eio  Decatur-  v.  Scharfenberg,  147 
Ala.  367,  41  South.  1025,  119  Am.  St.  Rep.  81 ;  New  De- 
catur v.  Smith,  148  Ala.  682,  41  South.  1028. 

(5-7)  When  condemnation  proceedings  have  not  been 
resorted  to  by  the  city  and  suit  is  consequently  brought 
by  the  property  owner,  as  here,  the  measure  of  his  dam- 
ages is,  of  course,  the  same  as  it  would  have  been  in 
the  condemnation  proceedings  had  they  been  resorted 
to,  and  is,  as  to  property  wholly  "taken"  or  "destroyed" 
by  the  municipality  in  carrying  out  the  improvements, 
the  market  value  of  such  property,  from  which  value 
there  can  be  no  deduction  on  account  of  either  any  gen- 
eral or  special  benefits  or  increase  in  value  that  may 
have  resulted  to  the  remaining  property  from  the  im- 
provements; but  where  the  property  is  "injured"  mere- 
ly, as  is  here  alleged,  then  the  measure  of  the  damages 
is  the  difference  between  the  market  value  of  the  prop- 
erty so  injured  before  and  after  the  injury — in  ascer- 
taining  which,  however,  there  must  be  taken  into  con- 
sideration not  only  the  decreased  value  of  the  property 
on  account  of  the  injury,  but  the  increased  value,  if  any, 
resulting  from  special  benefits  occasioned  by  the  im- 
provements.— Eutaio  V.  Botnick,  150  Ala.  433,  43  South. 
739 ;  Montgomery  v.  Maddox,  89  Ala.  181,  7  South.  433 ; 
A.  &  F.  R,  R,  Co.  V.  Burkett,  42  Ala.  83;  Jones  v.  New 
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Orlewns  R.  Co.,  70  Ala.  232 ;  C.  d  W.  R.  Co.  v.  Withe- 
row,  82  Ala.  194,  3  South.  23 ;  Hooper  v.  S.  &  R.  R.  Co., 
69  Ala.  529. 

"The  issue  in  the  present  action,  then,  is  the  same  as 
was  the  issue  before  said  municipal  assessing  board,  to 
wit :  Has  the  value  of  plaintiff's  property,  so  alleged  to 
have  been  injured,  been  on  the  whole  increased  or  dimin- 
ished as  a  result  of  the  improvements,  after  consider- 
ing both  the  detriment  or  injury  done  the  property  and 
the  special  benefits  derived  to  it  from  such  improvements 
and  setting  off  the  one  against  the  other?  Only  in  case 
its  value  has  been  diminshed — that  is,  that  the  amount 
of  the  injury  exceeds  the  value  of  the  special  benefits — 
can  the  plaintiff  recover. — Authorities  supra. 

The  said  board  of  commissioners  of  defendant  city,  as 
alleged  in  said  plea  A,  determined,  before  this  suit  was 
brought,  this  issue  against  the  plaintiff,  and  found,  as 
seen,  that  the  value  of  the  property  had  been  increased 
as  a  result  of  the  improvements,  after  setting  off,  as 
they  necessarily  did,  against  the  injury  done  it,  the  spe- 
cial benefits  it  sustained.  Does  not  their  adjudication 
therefore,  when  properly  pleaded,  estop  the  plaintiff 
from  now  bringing  the  correctness  of  that  decision  into 
question  in  this,  a  collateral  proceeding  between  him  and 
the  city?  The  vital  issue  there  was,  as  seen,  the  same 
as  the  vital  issue  here,  and  the  board  there  had  juris- 
diction, as  seen,  to  determine  that  issue.  They  held 
that  the  value  of  the  property  had  been  increased,  and 
not  diminished.  Of  course,  as  before  said,  if  said  board 
had  found  that  the  value  of  the  property  had  been  di- 
minished, rather  than  increased,  after  setting  off  the  in- 
jury against  the  special  benefits,  then  their  jurisdiction 
would  have  ceased,  since  they  had  not,  under  the  law, 
any  power  or  authority  to  assess  or  award  the  plaintiff 
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any  damages,  but  as  to  these  needs  leave  him  to  pursue 
a  right  of  action,  as  here,  unless  the  city  first  proceed- 
ed with  condemnation  proceedings.  But  the  board  did 
have  power  and  authority  to  determine  whether  the 
value  of  the  property  had  been  increased  or  diminished, 
and  this  by  weighing  the  injury  done  it  against  the  spe- 
cial benefits  received ;  because  such  a  determination  was, 
as  seen,  absolutely  necessary  to  the  jurisdiction  con- 
ferred by  law  upon  them  to  assess  or  not  assess  the  prop- 
erty— their  right  to  assess  depending  solely  upon  the 
fact,  if  a  fact,  that  the  value  of  the  property  had  been 
increased  as  a  result  of  the  special  benefits. — Constitu- 
tion, §  223 ;  Code,  §  1373 ;  Birmingham  v.  Wagenseler, 
supra. 

(8-10)  It  has  become  a  fundamental  principle  regard- 
ing judgments  that  an  issue  once  in  fact  tried  and  de- 
termined or  necessarily  involved  in  the  issue  that  was 
tried  and  determined  before  a  court  of  competent  juris- 
diction is,  until  reversed  or  annulled  by  direct  proceed- 
ing, conclusive  as  to  both  the  law  and  the  fact  involved 
in  the  issue. — /8f>  d  N.  R.  Co,  v.  Henlein,  56  Ala.  368.  To 
what  extent,  as  to  the  persons  so  concluded,  depends 
upon  the  character  of  the  judgment  whether  it  is  one 
in  personam  or  one  in  rem.  Judgments  "in  personam" 
are  inter  partes  and  though  conclusive  even  against 
strangers  as  to  the  fact  of  its  rendition  and  the  result- 
ant legal  consequences  are  not  binding  as  to  the  issues 
involved  (the  trial  of  which  resulted  in  the  judgment) 
except  upon  parties  and  their  privies;  while  judgments 
strictly  "in  rem"  are  inter  omnes  by  virtue  of  the  pow- 
er and  control  of  the  state  over  the  res  and  irrevocably 
determine  its  status  or  title  against  all  persons  irrespec- 
tive of  whether  they  had  any  other  than  constructive 
notice  of  the  litigation  or  whether  they  were  parties  in 
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fact  or  not.— 24  Am.  &  Eng.  Ency.  Law,  827-829;  Id. 
755. 

(11-13)  This  rule  as  to  the  conclusiveness  of  judg- 
ments applies  generallj'  to  all  varieties  of  judgments,  de- 
crees, or  orders  made  by  courts  of  competent  jurisdic- 
tion, in  all  kinds  of  judicial  proceedings,  such  as,  among 
others,  eminent  domain  proceedings,  attachments,  gar- 
nishment, foreclosure,  partition,  tax  judgments,  adjudi- 
cations in  bankruptcy,  etc.,  and  to  all  kinds  of  courts  or 
legal  tribunals,  when  acting  judicially  under  authority 
of  law  and  as  to  matters  within  their  jurisdicton,  and 
to  officers  and  boards  of  state  or  muncipal  officers  so 
acting  and  under  such  conditions  or  circumstances  that 
their  decisions  have  the  force  and  eflfect  of  judgments. 
—23  Cyc.  1056,  1115.  And  it  is  not  the  identity  of  the 
cause  of  action  which  determines  the  conclusiveness  of 
a  former  judgment  upon  a  subsequent  suit,  but  mei*ely 
the  identity  of  the  issue  involved  in  the  two  proceedings. 
If  an  issue  presented  in  a  subsequent  suit  between  the 
same  parties  or  their  privies  is  shown  to  have  been  de- 
termined in  a  former  one,  the  question  is  res  judicata, 
although  the  actions  are  based  on  different  grounds  or 
tried  on  different  theories,  or  are  instituted  for  different 
purposes  and  seek  different  relief. — 24  Am.  &  Eng.  Ency. 
Law,  780,  781. 

The  issue,  as  before  pointed  (mt,  before  defendant's 
board  of  commissioners,  and  the  issue  here,  is  the  some 
upon  the  question  as  to  whether  the  value  of  the  prop- 
erty injured  was,  when  setting  off  against  such  injury 
the  special  benefits  derived  from  the  improvements,  in- 
creased or  diminished  in  value  on  the  whole — a  question 
which  said  board  there  had  necessarily  to  determine  as 
a  basis  for  deciding  whether  or  not  an  assessment  could 
be  levied  upon  the  property  for  any  portion  of  the  costs 
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of  the  improvement  {Birmingham  v.  Wagenseler,  supra) , 
and  a  question  which  the  jury  here  has  necessarily  to 
determine  as  a  basis  for  deciding  whether  or  not  the 
plaintiff  is  entitled  to  recover  at  all  {Eutaw  v.  Botmck, 
supra).  The  board  there,  as  seen,  determined  that  its 
value  had  been  increased  at  least  to  the  extent  of  $37.80, 
and  the  effect  of  their  judgment  was  by  operation  of 
law  to  create  a  lien  upon  the  property  in  favor  of  the 
defendant  city  for  that  sum,  which  lien  might  be  en- 
forced by  the  city  in  the  manner  provided  by  the  statute 
or  sold  and  transferred  or  assigned  to  another. — Code, 
§§  1384-1387. 

(14)  The  plaintiff  cannot  in  this,  a  collateral  action, 
be  heard  to  impeach  that  judgment  by  saying,  as  he  does 
in  effect  do  in  this  suit,  that  the  value  of  the  property 
has  been  diminished  and  not  increased,  after  setting  off 
against  injury  done  the  special  benefits  received,  and 
that,  instead  of  the  city's  having  a  lien  upon  such  prop- 
erty for  the  amount  of  the  assessment,  the  assessment 
is  void  because  the  value  of  the  property  was  in  fact  di- 
minished rather  than  increased,  and  that  the  city  owes 
him  damage  as  a  result  of  the  work,  rather  than  that 
he  owes  oe  his  property  is  bound  to  the  city  for  the 
amount  of  the  assessment.  Suppose  the  city  had  en- 
forced, as  authorized  by  statute,  its  alleged  lien  upon  the 
property,  and  the  property  had  been  sold,  could  the 
plaintiff  here  maintain  ejectment  against  the  purchas- 
er, provided  the  proceedings  of  the  defendant  city's 
board  of  commissioners  leading  up  to  the  assessment 
were  not  void?  No  suggestion  is  made  by  demurrer  or 
otherwise  but  what  those  proceedings  were  had  in  full 
compliance  with  every  requirement  of  the  statutes  be- 
fore cited  as  governing  such  matters;  hence  we  are  as- 
suming, without  pausing  to  inquire  into,  the  validity 
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of  those  proceedings.  Of  course,  if  those  proceedings 
were  void,  then  they  could  be  assailed  in  any  collateral 
action. — 24  Am.  &  Eng.  Ency.  Law,  829.  The  demurrer, 
as  said,  does  not  invite  the  consideration  of  this  ques- 
tion, but,  confessing  the  validity  of  the  proceedings,  it 
asserts  that  the  issue  here  was  not  involved  and  was 
consequently  not  adjudicated  there.  This  is  the  sole  in- 
sistence of  appellee's  counsel ;  and  the  authorities  cited 
{Birmingham  v,  Wagenseler  and  Eufaic  v.  Botnick,  su- 
pra) show,  we  think,  that  he  is  in  .error. 

(15)  It  appears  from  the  plea  that  notice  of  the  as- 
sessment as  require<l  by  section  1377  of  the  Code  was 
given.  The  plaintiflF  could  under  the  law  have  thereupon 
filed  a  protest  and  objection  to  the  assessment,  insist- 
ing, as  here,  that  the  value  of  his  property,  consider- 
ing injury  suffered  against  special  benefits  sustained, 
had  been  diminished  rather  than,  as  the  board  had  found, 
increased ;  aiid  if,  upon  the  hearing  by  the  board  of  such 
protest  or  objection,  they  still  -were  of  opinion  that  the 
value  of  the  property  had  upon  the  whole  been  increased, 
not  considering  general  benefits,  plaintiff  had  the  right 
to  appeal  to  the  circuit  court,  or  court  of  like  jurisdic- 
tion, and  have  the  issue  determined  by  a  jury  ( Code,  § 
1359  et  seq.;  Iluntsvvlle  v.  Pulley,  187  Ala,  367,  65 
South.  405),  and  if  the  jury  had  found  in  his  favor  no 
assessment  whatever  could  have  been  made  against  his 
property,  and  he  likewise  would  not  have  been  foreclosed 
from  bringing  the  present  action  for  the  injury  done  it. 

(16)  Section  1381  of  the  Code  makes  his  failure  to 
file  a  protect  or  objection,  which  is  the  case  here,  an 
estoppel  and  in  effect  precludes  him  from  thereafter  say- 
ing that  the  value  of  his  property  had  not  been  increased 
and  was  not  therefore  subject  to  the  assessment. — Birm- 
ingham V.  Wills,  178  Ala.  198,  59  South.  173 ;  Birming- 
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ham  V.  Abemathy,  178  Ala.  221,  59  South.  180;  Garner 
V.  Anniston,  178  i^la.  430,  59  South.  654.  The  proceed- 
ings were  in  rem,  it  is  time,  and  were  based,  as  to  no- 
tice, solely  on  a  notice  given  by  publication  in  a  news- 
paper published  in  defendant  city,  where  the  property 
was  located,  and  not  by  any  personal  notice  served  on 
plaintiff;  yet  such  notice  met,  as  seen,  the  requirements 
of  the  statute  (Code,  §  1377),  and  also  of  the  "due  pro- 
cess" provisions  of  the  Constitution  as  pointed  out  in 
cases  below  cited ;  and  the  proceedings,  resulting  in  the 
judgment  of  the  board  assessing  the  property,  fixed  the 
status  and  the  issue,  without  a  determination  of  which 
such  status  could  not  in  the  nature  of  things  have  been 
so  fixed  (that  is,  that  the  value  of  the  property  had  been, 
after  leaving  out  of  the  consideration  general  benefits, 
but  considering  special  benefits  and  injury,  increased 
and  not  diminished  by  reason  of  the  improvements),  is, 
we  think,  to  this  extent  binding  on  the  plaintiff  as  the 
owner  of  the  property  and  on  all  the  world,  until  re- 
versed or  annulled  by  appeal  or  other  direct  proceedings 
taken  to  that  end. — Fnedmafi  &  Loveman  v.  Shamblin, 
117  Ala.  454,  23  South.  821;  Birmingham  v.  Wills,  su- 
pra; Birmingham  v.  Abernathify  sxi/pra;  Garner  v.  A7V- 
niston,  supra;  Birmingham  v.  Wagenseler,  supra;  Eu- 
taic  V.  Botnick,  supra;  Decatur  v.  Seharfenberg,  147 
Ala.  367,  41  South.  1025,  119  Am.  St.  Rep.  81;  Deca- 
tur V.  Smith,  148  Ala.  682,  41  South.  1028 ;  Birmingham 
V.  Klein,  89  Ala,  461,  7  South.  386,  8  L.  R.  A.  369 ;  Con- 
stitution, §§  235,  238;  Code,  §  1359  et  seq.;  Moore  v.  Got- 
tingham,  113  Ala.  148,  20  South.  994,  59  Am.  St.  Rep. 
100;  Ly(yns  v.  Hamner,  84  Ala.  197,  4  South.  26,  5  Am. 
St.  Rep.  363 ;  4  Myf .  Dig.  728 ;  5  Mayf .  Dig.  845 ;  6  Mayf . 
Dig.  796 ;  24  Am.  Eng.  Ency.  Law,  827-829,  755 ;  3  Cyc, 
under  the  title  "Judgments." 
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Certainly,  under  the  authorities  cited,  there  can  be 
no  question  but  what  such  judgment  is  binding  to  the 
extent  that  it  fixed  the  status  of  the  property  as  to  the 
fact  of  defendant's  city  lien  upon  it,  and  that  it  forever 
precludes  the  defendant  and  all  other  persons  from  gain- 
saying in  any  collateral  proceeding  the  existence  of  such 
lien;  but  the  real  and  serious  question  is:  Does  that 
judgment  conclude  the  plaintiff  from  denying  the  facts 
upon  which  it  and  the  resultant  lien  are  predicated, 
without  which  the  law,  as  seen,  authorizes  neither  the 
judgment  nor  the  lien,  and  which  were,  as  before  point- 
ed out,  necessarily  determined  against  the  plaintiff  by 
defendant's  said  board  as  a  foundation  for  the  judgment 
and  lien? 

From  Mayfield's  Digest,  vol.  G,  p.  796,  treating  of  the 
subject  of  res  judicata,  we  take  the  following  as  there 
quoted  approvingly  from  11  Eng.  Ruling  Cas.  46,  and 
supported  in  1  Black  on  Judgments,  §  795,  to  wit :  "It 
is  commonly  said  that  such  a  judgment  [a  judgment  in 
rem]  'binds  all  the  world.'  It  is  more  accurate  to  say 
that  such  a  judgment  is  conclusive  against  any  person 
in  a  subsequent  controversy,  where  the  grounds  of  the 
adjudication,  or  the  fact  of  its  rendition,  or  any  of  its 
legal  consequences,  become  relevant  and  material  facts." 

In  Durant  v.  Abendroth,  97  N.  Y.  140,  the  court  said : 
^'The  general  rule  as  to  proceedings  in  rem  is  that  when 
the  property  is  within  the  jurisdiction  of  the  court  pro- 
nouncing the  judgment,  whether  a  domestic  or  foreign 
tribunal,  whatever  the  court  settles  as  to  the  right  or 
title,  or  whatever  disposition  it  makes  of  the  property, 
is  valid  in  every  country.  ♦  ♦  ♦  But  it  is  not  uni- 
versally settled  that  the  judgment  is  conclusive  as  to  the 
facts  or  allegations  on  which  it  is  founded." 

We  take  it  therefore  to  be  the  general  rule,  subject 
to  exceptions,  that  a  judgment  in  rem  is  conclusive  not 


13J  OF  ALABAMA.  597 

[City  of  Huiitsville  v.  Goodenrath.] 

only  as  to  the  matters  actually  declared  and  expressly 
determined,  but  also  with  respect  to  the  grounds  or  facts 
upon  which  such  judgment  is  founded. — ^Van  Fleet's 
Former  Adjudication,  vol.  2,  p.  1022,  §  515  et  seq. ;  cases 
cited  in  11  Am.  Dig.  (Dec.  Ed.)  p.  803  et  seq. 

We  find  no  legal  reason  why  the  general  rule  should 
be  departed  from  in  this  case. — Elliott  on  Roads  & 
Streets,  §§  731,  732  and  note,  746-748;  23  Cyc.  1220, 
1408-1410. 

Of  course,  as  before  pointed  out,  where  a  person's  prop- 
erty is  wholly  taken  or  destroyed  by  the  city  in  making 
the  improvements,  no  assessment  by  the  city  against 
remaining  property  of  that  person  would  estop  him  from 
suing  for  the  value  of  his  property  that  had  been  whol- 
ly taken  or  destroyed;  but  where  real  estate  is  injured 
merely,  as  is  the  case  here,  as  the  result  of  the  work  done 
in  carrying  out  the  improvements,  then,  when  the  assess- 
ing board  of  the  municipality  makes  an  assessment 
against  the  property  in  pursuance  of  law  for  its  propor- 
tionate cost  of  the  improvements,  it  must  be  presumed 
that  in  doing  so  they  first  reached  a  conclusion  that  the 
value  of  the  property  had  as  a  result  of  the  improve- 
ments been  on  the  whole  increased,  after  considering, 
as  the  law  requires,  not  any  general  benefit  derived  to 
the  property  from  the  improvement,  but  all  special  ben- 
efits sustained  and  all  injury  and  detriment  suffered, 
and  that  they  weighed  the  one  against  the  other  and 
found  that  the  value  of  the  special  benefits  exceeded 
the  amount  of  the  injury  and  detriment  done ;  and  as  a 
consequence  that  the  value  of  the  property  had  been  in- 
creased as  a  result  of  the  special  benefits  derived  from 
the  improvements. — Birmingham  v.  WagenseJer,  supra; 
Constitution,  §  223 ;  Code,  §  1373. 

This  being  also  the  main  issue  in  this  suit  {Eutaw  v. 
Botnick,  supra)  y  we  are  of  opinion  the  court  erred  in 


598.  COURT  OF  APPEALS  tvoi. 

[City  of  Huntsvllle  v.  Goodenrath.] 

sustaining  the  plaintiff's  demurrers  to  defendant's  said 
plea  A,  and  for  this  reason  the  judgment  is  reversed. 
Reversed  and  remanded. 

BROWN,  J.— (Dissenting.)— The  plaintiff  rests  his 
right  to  recover  damages  on  the  provisions  of  section 
235  of  the  Constitution,  and  defendant's  plea  A  under- 
takes to  set  up  as  a  defense  to  this  action  an  estoppel 
resulting  from  the  provisions  of  section  1381  of  the 
Code;  the  substance  of  the. plea  being  that  the  city  au- 
thorities of  Huntsville,  proceeding  under  the  provisions 
of  chapter  32,  art.  26,  of  the  Code,  authorizing  cities 
and  towns  to  make  internal  improvements  and  to  levy 
and  assess  the  costs  thereof  against  private  property, 
constructed  a  sidewalk  in  front  of  plaintiff's  property, 
and,  in  apportioning  the  assessment  thereof,  made  an 
assessment  against  plaintiff's  lot  abutting  said  sidewalk 
amounting  to  $37.80,  and  gave  the  statutory  notice  that 
a  roll  had  been  made  up  and  was  open  to  inspection, 
and  that,  after  the  expiration  of  20  days,  the  city  coun- 
cil would  hear  objections  to  such  assessments;  and,  no 
objection  having  been  filed,  the  assessment  was  made 
final  by  the  city  council,  and  therefore  plaintiff  is  for- 
ever precluded  from  asserting  that  his  property  was  dam- 
aged by  said  improvement.  The  trial  court  sustained 
a  demurrer  to  this  plea,  and  this  ruling  of  the  court 
presents  the  only  question  of  vital  importance  on  this 
appeal. 

When  the  nature  of  the  estoppel  here  sought  to  be  set 
up,  and  the  scope  of  the  issues  embraced  in  the  proceed- 
ings before  the  city  council,  are  understood,  it  is  clear 
that  the  matter  set  up  in  this  plea  is  not  a  defense  to 
plaintiff's  action.  The  theory  of  the  appellant  is  that 
the  proceedings  before  the  city  council  are  res  judicata 
and  preclude  any  further  inquiry  into  the  question  as 
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to  whether  or  not  the  plaintiflf's  property  was  damaged 
by  the  construction  of  the  sidewalk,  that  question  be- 
ing necessarily  determined  by  the  action  of  the  city  coun- 
cil resulting  in  the  assessment  made — in  other  words, 
that  no  assessment  at  all  could  be  made  unless,  as  a 
result  of  the  work,  a  general  benefit  resulted  and  the 
value  of  the  property  was  enhanced,  or  at  least  no  de- 
preciation in  value  was  occasioned  thereby.  This  con- 
tention shows  a  misapprehension  of  the  nature  of  the 
estoppel  afforded  by  the  provisions  of  section  1381  of 
the  Code,  and  of  the  questions  determined  by  the  city 
council. 

The  reasons  upon  which  the  doctrine  of  res  judicata 
rests  presuppose  that  the  matter  to  which  it  is  applied 
has  been  determined  between  the  same  parties  by  a  court 
of  competent  jurisdiction — a  court  created  by  the  Con- 
stitution or  by  the  Legislature  with  jurisdiction  of  the 
subject-matter,  and  with  power  to  determine  the  entire 
controversy  and  award  to  the  parties  such  relief  as  un- 
der the  law  they  are  entitled  to  (Black  on  Judgments, 
675;  Tabor,  et  al  v.  The  Cerro  Cordo  [D.  C]  54  Fed. 
395;  Burke  v.  McDonald,  2  Idaho  [Hash.]  339,  13  Pac. 
351,  360 ;  In  re  Norton,  64  Kan.  842,  68  Pac.  639,  91  Am. 
St.  Rep.  255;  2  Words  and  Phrases,  1360;  Cooley  on 
Const.  Lims.  [7th  Ed.]  79-84) — that  such  court  was  pre- 
sided over  by  a  judge  free  from  personal  interest  in  the 
controversy  and  legally  indifferent  between  the  parties 
{Ex  parte  Corn  well,  144  Ala.  498,  39  South.  354;  Gill 
V.  State,  61  Ala.  172;  Freeman  on  Judgments,  §  145)  ; 
and  that  the  matter  involved  in  the  two  suits  is  the 
same,  and  the  issues  in  the  former  suit  were  broad 
enough  to  comprehend  all  the  issues  involved  in  the  sec- 
ond suit  (Wood  V.  Wood,  134  Ala.  557,  33  South.  347; 
Gilbreath  v.  Jones,  66  Ala.  132).  However,  if  the  is- 
sues in  the  first  case  are  not  broad  enough  to  cover  the 


600  COURT  OP  APPEALS  [Vol. 

[City  of  Huntsville  v.  Goodenrath.] 

controversy  in  the  second  suit,  or  if  that  controveray 
is  not  necessarily  included  in  the  first  suit,  a  party  is 
not  concluded  by  the  judgment  as  to  matters  not  em- 
braced within  the  issues. — Davis  v.  Davis,  65  Miss.  498, 
4  South.  554;  Doonan  v.  Glynn,  28  W.  Va.  715;  Loril- 
lard  V,  Clyde,  99  N.  Y.  196,  1  N.  E.  614 ;  Black  on  Judg- 
ments, §  675.  If  the  second  action  involved  the  same 
property  and  more,  the  judgment  is  conclusive  only  as 
to  those  issues  which  were  actuallv  tried  and  deter- 
mined  in  the  first  suit. — Foye  v.  Patch,  132  Mass.  105. 

Applying  these  well-settled  principles  to  the  facts  of 
this  case,  it  is  apparent  that  the  matter  set  up  here  as 
an  estoppel  does  not  measure  up  to  these  requirements. 
The  statute  provides:  "In  case  of  sidewalk  improve- 
ments, including  curbing,  the  costs,  or  any  part  there- 
of, or  the  improvement  of  the  street  or  avenue  corner, 
may  be  assessed  against  the  lots  abutting  on  or  near- 
est said  improvement,  and  the  entire  cost  or  any  part 
thereof  of  the  improvement  at  the  intersection  of  any 
alley  with  a  street  or  avellue,  or  other  highway,  may  be 
assessed  in  fair  proportion  against  the  respective  lots 
or  parcels  of  land  abutting  or  cornering  on  the  alley 
at  such  intersection ;  provided,  however,  that  in  no  case 
shall  the  assessment  against  any  lot  or  parcel  of  land 
be  greater  than  the  increased  value  of  such  lots  or  par- 
cels of  land  by  reason  of  the  special  benefits  to  be  de- 
rived from  such  improvement." — Code  1907,  §  1373. 

It  thus  appears  that  the  authority  of  the  city  board 
is  limited  to  assessing  the  costs  of  the  entire  improve- 
ment and  apportioning  the  same  against  the  respective 
lots  or  parcels  of  land  abutting  or  cornering  on  the 
street,  with  the  limitation  that  in  no  case  shall  the  as- 
sessment against  any  lot  or  parcel  of  land  be  gi'eater  than 
the  increased  value  of  such  lot  or  parcel  of  land  by  reason 
of  the  special  benefits  to  be  derived  from  such  improve- 
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ment,  and  to  determining  whether  errors  or  omissions 
have  intervened.  It  has  no  authority  to  pass  upon  the 
question  of  general  detriment  to  the  property,  or  to  com- 
pel just  compensation  to  be  made,  or  to  award  damages 
for  injury  suffered  by  the  property  owner  as  a  result  of 
the  improvement;  and  if  the  proceedings  of  the  board 
are  to  be  treated  as  res  judicata,  and  preclude  further 
inqury  into  such  matters,  the  result  necessarily  follows 
that  the  property  owner  must  be  subjected  to  a  course 
of  litigation,  attended  with  costs  and  annoyance,  at  the 
end  of  which,  if  successful,  he  is  awarded  no  relief  ex- 
cept that  he  has  a  right  to  begin  the  litigation  again 
and  fight  it  out  in  a  different  suit  before  a  court  of  com- 
petent jurisdiction.  In  addition  to  this,  the  supposed 
court  of  original  jurisdicton,  before  whom  he  must  first 
litigate,  is  constituted  of  the  parties  representing  an 
adverse  personal  interest  to  the  property  owner,  pos- 
sessed of  all  the  infirmities  of  human  nature,  which  "at 
best  is  weak,"  and  incapable  of  maintaining  perfect 
equipoise  in  administering  justice  between  the  parties. 
—Ex  parte  Comwell,  144  Ala.  499,  39  South.  354.  Such 
a  tribunal  cannot  measure  up  to  the  requirements  of 
the  law  as  a  court  of  competent  jurisdiction. — City  of 
HuntsviUe  v.  Pulley,  187  Ala.  367,  65  South.  407. 

An  epitome  of  the  provisions  of  the  statute  regulat- 
ing the  proceedings  may  be  found  in  the  opinion  of  the 
court  in  the  case  of  City  of  Birmingham  v.  Wills,  178 
Ala.  204-206,  59  South.  173,  which  is  referred  to  as  a 
basis  for  the  conclusions  hereafter  stated  in  connection 
^^■ith  the  observation  that  the  statute,  after  providing 
for  the  assessment  roll  and  the  publication  of  notice,  the 
contents  of  which  are  prescribed  by  the  statute  in  sub- 
stance: That  the  assessment  roll  has  been  delivered  to 
the  city  or  town  council,  and  is  open  for  inspection  in 
the  office  of  the  person  authorized  to  make  collections 
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of  the  assessments,  giving  the  time  and  place  not  less 
than  20  days  from  the  date  of  publication  at  which  the 
city  board  will  meet  to  hear  and  determine  objections 
or  defenses  to  such  assessment  or  the  amount  thereof, 
the  notice  to  state  the  general  character  of  the  improve- 
ment, the  terminal  points  thereof,  and  the  streets,  ave- 
nues, and  alleys  or  other  highways  or  portions  thereof 
along  which  the  improvements  have  been  constructed, 
and  if  the  improvements  made  consist  of  sanitary  or 
storm  water  sewers  svsfem,  the  notice  shall  describe  the 
territory  or  area  drained  by  such  sewer  or  sewers  by 
naming  the  streets,  avenues,  and  alleys  or  the  highway 
or  other  lines  by  which  such  district  is  bounded.  Sec- 
tion 1381  provides:  "The  owners  of  any  real  estate  or 
and  interest  therein,  which  it  is  proposed  to  assess  for 
the  cost,  or  any  part  thereof,  of  said  improvement,  may 
appear  at  any  time  on  or  before  the  date  named  in  said 
notice,  or  at  said  meeting,  and  file  in  writing  with  the 
clerk  or  in  his  office  any  objections  or  defense  to  the 
proposed  assessment  against  said  property,  or  to  the 
amount  thereof,  and  persons  who  do  not  file  objections 
in  writing  or  protests  against  such  assessment  shall  be 
held  to  have  consented  to  the  same." 

Which  is  followed  by  section  1384,  which  provides: 
"At  such  meeting  or  any  adjourned  meeting  the  coun- 
cil shall  proceed  by  order  or  resolution  to  fix  the  amount 
of  the  assessment  against  each  lot  or  tract  of  land  dc 
scribed  and  included  in  said  assessment  roll,  and  all 
such  assessments,  from  the  date  of  such  order  or  reso- 
lution, shall  be  and  constitute  a  lien  on  the  respective 
lots  or  parcels  of  land  upon  which  they  are  levied  su- 
perior to  all  other  liens,  except  those  of  the  state  or 
county  for  taxes." 

It  is  clear  from  these  statutory  provisions,  in  the  ab- 
sence of  objection  or  defense  interposed  by  the  property 
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owner,  that  the  proceedings  authorized  by  the  statute 
are  purely  in  rem,  and  that  no  personal  judgment  is 
authorized  or  could  be  rendered  against  the  property 
owner.  And,  furthermore,  it  is  clear  that,  in  the  absence 
of  objection  or  defense  interposed  by  the  property  own- 
er, the  assessment  is  to  be  made  by  the  city  board  as 
a  matter  of  course,  and  that  the  sole  purpose  of  the  pro- 
vision of  the  statute  that  "the  assessment  shall  not  ex- 
ceed the  increased  value  of  such  property  by  reason  of 
the  special  benefits  derived  from  such  improvement"  was 
to  maintain  its  constitutional  integrity  and  bring  it  in 
harmony  with  section  223  of  the  Constitution,  which 
fixes  a  limitation  upon  such  assessments  and  affords 
a  defense  to  the  property  owner  against  them,  which  he 
may  interpose  or  waive  by  his  failure  to  appear.  The 
statute  does  not  make  the  property  owner  a  party  and 
provides  no  machinery  for  that  purpose  further  than 
that  it  affords  him  an  opportunity  to  voluntarily  appear 
and  interpose  objections  as  a  predicate  for  a  defense 
which  the  statute  contemplates  he  must  make  in  the 
circuit  court  on  appeal  from  the  resolution  of  the  city 
board  fixing  the  assessment  against  the  property,  and 
that  defense  is  limited  to  two  questions :  ( 1 )  "Whether 
errors  or  omissions,  not  waived  by  a  failure  to  object 
before  the  council  or  municipal  board,  have  intervened, 
and,  if  so,  with  what  effect."  And  (2)  "Whether  the 
assessment  exceeds  the  special  benefits  derived  by  the 
property  from  the  improvement." — Garner  v.  City  of 
Anniston,  178  Ala.  345,  436,  59  South.  654. 

These  defenses  are  not  available  in  the  absence  of  ob- 
jection on  the  part  of  the  property  owner,  and  are  not 
within  the  issues  determined  by  the  city  board. 

The  defendant's  plea  A  does  not  aver  that  the  plain- 
tiff was  a  party,  or  in  privity  with  any  one  who  was  a 
party,  to  the  proceedings  before  the    city  board,  and 
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shows  that  thei-e  was  no  issue  presented  in  that  pro- 
ceeding that  detennined  the  issues  presented  by  the 
plaintiffs  complaint  in  this  case,  and  therefore  the  mat- 
ter set  up  in  the  plea  is  not  res  adjudicata  of  the  issues 
in  this  case. — Holland  v,  Fairbanks-Morse  Co,,  166  Ala. 
198,  51  South.  931;  Durant  v.  Ahendroth,  97  N.  Y.  132; 
Phillips  V,  Thompson,  3  Stew.  &  P.  369;  Schroeder  v. 
Lahrman,  26  Minn.  87,  1  N.  W.  801.  The  proceeding 
under  the  statute  is  strictly  ex  parte  and  in  rem  in  the 
absence  of  an  appearance  by  the  property  owner,  and 
the  interposition  by  him  of  the  statutory  defense,  which 
includes  the  limitation  fixed  by  the  Constitution,  and 
the  assessment  is  conclusive  only  of  the  fact  that  it  has 
been  made  and  the  legal  consequences  that  follow,  to 
wit,  the  fixing  of  a  lien  upon  the  specific  property  which 
can  be  enforced  for  the  collection  of  the  assessment,  and, 
if  this  lien  is  enforced  and  the  property  sold  thereun- 
der, would  have  effect  to  determine  irrevocably  the  stat- 
us  of  the  title  against  all  persons,  irrespective  of  wheth- 
er they  had  any  other  than  the  constructive  notice  of 
the  litigation,  or  whether  they  were  parties  in  fact  or 
not.— 24  Am.  &  Eng.  Ency.  Law,  827-829;  Id.  755;  4 
Mayf.  Dig.  919,  §  42 ;  I/yon  v.  Hunt,  11  Ala.  313,  46  Am. 
Dec.  216;  Durant  v.  Ahendroth,  supra.  As  expressed 
in  the  opinion  of  the  court  in  the  case  last  cited :  '* Judg- 
ments in  rem  are  conclusive  only  aa  to  the  property  in- 
volved, and  may  be  controverted  as  to  all  the  grounds 
and  incidental  facts  on  which  they  profess  to  be  found- 
ed.— Ycmlenheuval  v.  United  Ins.  Co.,  2  Johns.  Gas. 
(N.  Y.)  451,  1  Am.  Dec.  180.  So  the  judgment,  even 
of  a  neighboring  state,  on  foreign  attachment,  if  the  de- 
fendant has  not  appeared  and  litigated,  is  treated  as  a 
proceeding  in  rem  and  not  personally  binding  on  the 
party,  as  a  decree  or  judgment  in  personam.  It  only 
binds  the  property  seized  or  attached  in  the  suit." 
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As  said  by  the  Supreme  Court :  "It  has  been  settled, 
since  the  leading  decision  of  Penrvoyer  v.  Neff^  95  U.  S. 
714,  24  L.  E.  565,  was  pronounced,  that  a  personal  judg- 
ment or  decree  rendered  in  a  cause  against  a  nonresi- 
dent upon  whom  no  personal  service  therein  was  had  is 
void,  and,  of  course,  unenforceable  in  any  manner." — 
Sweeney  et  al.  v.  TriUch,  151  Ala.  245,  44  South.  184. 

The  case  of  Holland  v.  Fairbanks-Morse  Co,^  supra, 
is  an  apt  illustration  of  the  rule  that  a  judgment  in 
rem  cannot  be  set  up  as  res  ad  judicata  of  matters  on 
which  that  judgment  is  founded  in  an  action  in  per- 
sonam; and,  although  the  plea  showed  that  the  plaintiflE 
was  the  owner  of  the  property  in  the  libel  suit  and  ap- 
peared and  defended  in  the  libel  suit,  in  disposing  of 
that  plea,  said :  "The  third  plea  does  not  set  up  a  judg- 
ment that  would  be  binding  on  this  plaintiff  so  as  to 
preclude  it  from  recovering  a  judgment  against  the  pres- 
ent defendant.  It  does  not  aver  or  show  that  these  de- 
fendants were  privies  or  parties  to  the  former  suit.  It 
shows  that  the  action  was  against  the  boat,  and  not 
against  the  present  defendants;  and  while  they  may 
have  defended  the  suit  against  the  boat,  and  the  issue 
here  involved  may  have  been  litigated,  there  is  no  aver- 
ment in  the  plea  that  the  adjudication  of  same  could 
be  binding  on  the  parties  to  the  present  cause.  It  is 
true,  the  plea  avers  that  the  issues  here  involved  were 
those  involved  in  the  former  suit,  and  which  might  in- 
<?lude  the  defendant's  personal  liability;  yet  a  decision 
of  this  question  in  a  suit  between  this  plaintiff  and  the 
boat  could  have  no  binding  effect  upon  these  defendants, 
who  were  not  parties  thereto,  and  who  merely  defend- 
ed the  suit  for  the  boat.  There  is  nothing  in  the  plea 
to  indicate  that  a  personal  judgment  could  have  been 
rendered  for  or  against  these  defendants  in  the  former 
suit." 
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The  estoppel  here  set  up,  however,  is  not  one  found- 
ed on  the  doctrine  of  res  judicata,  but  is  what  might 
be  termed  "statutory  estoppel,"  or  "estoppel  by  stat- 
ute." In  discussing  the  proceedings  afforded  by  the 
statute,  and  the  result  of  the  failure  of  a  property  own- 
er to  appear  before  the  municipal  board  and  make  ob- 
jections in  response  to  the  statutory  notice,  the  Supreme 
Court  says:  "In  the  view  we  have  taken  of  our  stat- 
ute and  the  proceeding  involved  in  this  case,  we  have 
not  found  it  necessary  to  draw  any  such  distinction  in 
respect  to  the  defects  alleged  in  the  bill,  for  we  have 
placed  our  judgment  upon  complainant's  failure  after 
due  notice  to  object,  when  and  where  he  had  opportuni- 
ty, as  a  statutory  estoppel  to  now  complain  in  the  man- 
ner and  form  adopted  in  the  filing  of  this  bill;  such 
estoppel  having  been  declared  by  the  Legislature  in  the 
due  exercise  of  its  constitutional  power  to  enact  laws." 
—City  of  B'ham  v.  Wills,  178  Ala.  208,  59  South.  173. 

The  extent  of  the  estoppel  is  clearly  defined  by  the 
statute  the  provisions  of  which  are  as  follows,  "And 
persons  who  do  not  file  objections  in  writing  or  protest 
against  such  assessment  shall  be  held  to  have  consent- 
ed to  the  same" — clearly  importing  an  intention  on 
the  part  of  the  Legislature  to  estop  the  property  owner 
from  disputing  the  validity  of  the  proceedings  leading 
up  to  the  assessment,  or  the  legality  of  the  assessment 
— and  this  is  the  full  extent  to  which  the  decision  of 
the  Supreme  Court  has  carried  this  estoppel. — City  of 
Birmingham  v.  Wills,  178  Ala.  198,  59  South.  173;  City 
of  Birmingham  v.  Abernathy,  178  Ala.  221,  59  South. 
180 ;  Gamer  v.  City  of  Anniston,  178  Ala.  430,  59  South. 
654. 

It  is  clear  that  the  sole  and  only  purpose  of  the  Leg- 
islature by  the  provisions  of  section  1381  of  the  Code 
was  to  cut  off  inquiry  on  the  part  of  the  property  owm- 
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er  in  so  far  as  it  affected  the  right  of  the  municipality 
to  collect  the  assessment  made  by  the  municipal  board, 
and  place  the  property  owner  in  the  same  category  as 
if  he  had  actually  consented  to  the  assessment.  That 
such  express  consent  would  not  bar  the  plaintiff's  right 
to  recover  damages  in  this  case  is  clearly  shown  by  the 
utterances  of  the  Supreme  Court  as  follows:  *'What- 
ever  may  be  the  law  elsewhere,  it  is  too  well  settled  in 
this  state  for  further  controversy  'that,  under  consti- 
tutional guaranties,  a  municipal  corporation  may  not 
take  or  injure  the  property  of  a  citizen  in  the  exercise 
of  its  power  to  improve  its  highways  without  first  mak- 
ing compensation;  and  the  right  to  injunctive  relief  in 
such  a  case  as  this  exists  without  reference  to  the  sol- 
vency or  insolvency  of  the  municipality  and  regardless 
of  the  consideration  that  he  might  recover  full  com- 
pensatory damages  in  an  action  at  law.' — City  Coun- 
cil of  Montgomery  v.  Lemle,  121  Ala.  609,  25  South.  919 ; 
Avondale  v.  McFarland,  101  Ala.  381,  13  South.  504; 
Niehaus  v.  Cooke,  134  Ala.  223,  32  South.  728.  We  have 
therefore  no  doubt  of  the  equity  of  the  bill,  unless  its 
equity  is  destroyed  by  the  allegations  it  contains  re- 
specting the  petition  by  defendant  and  other  citizens 
to  the  city  council,  wherein  they  requested  the  paving 
of  Second  avenue  in  front  of  complainant's  property, 
and  preparatory  to  which  the  change  of  grade  and  other 
work  complained  of  had  been  ordered.  We  are  not  of 
opinion  that  the  petition  merely  to  pave  the  avenue 
would  be  a  waiver  of  damages  growing  out  of  the  change 
in  the  grade  of  the  highway,  as  set  forth  in  the  bill; 
such  waiver  of  a  constitutional  right  ought  not  to  be 
lightly  inferred,  and  cannot  be  clearly  derived  from  the 
request  to  pave  the  avenue  and  the  agreement  to  bear 
a  part  of  the  expenses  of  the  paving. — Newville  Road 
Case,  8  Watts  (Pa.)  172;  Barker  v.  City  of  Taunton, 
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119  Mass.  392 ;  Birdseye  v.  City  of  Clyde,  61  Ohio  St. 
27,  55  N.  E.  169 ;  Jones  v.  Borough  of  Bangor,  144  Pa. 
638,  23  Atl.  252."  Town  of  New  Decatur  v.  Scharfen- 
berg,  147  Ala.  370,  371,  41  South.  1025,  1026,  119  Am. 
St.  Rep.  81. 

As  was  said  by  Judge  Cooley,  in  discussing  this  sub- 
ject :  "The  technical  doctrine  of  estoppel  is  one  to  be  ap- 
plied with  great  caution,  for  it  sets  aside  general  rules 
on  supposed  equities,  and  the  danger  is  always  immi- 
nent that  wrong  may  Ije  done.  The  following  decisions 
have  been  made.  One  who  petitions  for  an  improvement 
is  not  estopped  from  denying  the  validity  of  the  assess- 
ment therefor  on  the  ground  that  the  statute  was  not 
complied  with  in  making  the  improvements.  One  is  not 
estopped  from  seeking  restraint  of  a  street  assessment 
by  the  fact  that  he  has  before  paid  a  similar  assessment. 
The  mere  fact  that  one  knows  that  work  is  doing  for 
which  an  unconstitutional  tax  is  to  be  laid  w^U  not 
estop  him  from  objecting  after  the  work  is  done,  etc." 
—2  Cooley  on  Taaxtion  (3d  Ed.)  1518,  1519. 

To  carry  the  estoppel  afforded  by  the  statute  to  the 
extent  that  it  precludes  the  plaintiff  from  recovering 
damages  in  this  case  would  make  it  offensive  to  section 
235  of  the  Constitution,  which  provides,  "Municipal  and 
other  corporations  and  individuals  invested  with  the 
privilege  of  taking  property  for  public  use,  shall  make 
just  compensation,  to  be  ascertained  as  may  be  provid- 
ed by  law,  for  the  property  taken,  injured,  or  destroyed 
by  the  construction  or  enlargement  of  its  works,  high- 
ways, or  improvements,"  etc.,  and  would  thereby  de- 
stroy the  constitutional  integrity  of  the  statute,  and, 
in  consequence  the  eflficacy  of  the  proceeding  before  the 
municipal  board  as  a  barrier  to  plaintiff's  right  of  re- 
covery. 
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There  is  nothing  in  the  ease  of  Birmingham  v.  Wag- 
niseler,  168  Ala.  344,  5)  South.  289,  that  in  any  way 
militates  against  the  conclusions  above  stated.  The  pro- 
ceedings brought  in  question  in  that  case  were  under  a 
different  statute  (the  legislative  charter  of  the  city  of 
Birmingham),  which  in  effect  provided  that  no  assess- 
ment could  be  made  where  there  was  general  detriment 
to  the  property — a  provision  entirely  different  from  that 
which  is  contained  in  the  present  statute  applicable 
here.  As  a  matter  of  fact,  that  decision  is  in  accord 
with  the  conclusion  stated  above.  The  construction 
placed  on  the  charter  of  the  city  of  Birmingham,  there 
involved,  was  necessary  in  order  to  preserve  its  consti- 
tutional integrity,  for  otherwise  it  would  have  been  in 
conflict  with  the  provisions  of  the  Constitution  above 
quoted.  Therefore  I  entertain  the  opinion  that  the  trial 
court  properly  sustained  the  demurrer  to  defendant's 
plea  A,  and  that  th«  judgment  should  be  affirmed. 


Ex  Parte  Washington. 

■ 

Violating  Municipal  Otylinance. 

(Decided  May  13,  1915.     68  South.  086.) 

1.  Hahean  Corpus;  Relief;  Dc  Facto  Judge. — Where  an  ordinance 
frave  any  commissioner  of  the  city  authority  to  appoint  a  city 
recorder  temporarily,  the  person  appointed  to  so  act  temporarily  as 
such  city  recorder  is  a  de  facto  officer,  even  if  the  power  to  malxe 
such  appointment  could  not  be  delegated  to  one  commissioner,  nnd  a 
jud^ient  of  conviction  of  a  violation  of  an  ordinance  rendered  by 
such  a  person  is  not  void,  and  hence,  not  subject  to  attack  by  habeas 
corpus. 

2.  Kflwie;  Review;  Grounds  Not  Stated. — The  validity  of  a  city 
ordinance  cannot  be  questioned  on  an  appeal  from  an  order  denying  a 
writ  of  habeas  corpus,  where  the  petition  for  habeas  corpus  of  one 
violating  a  city  ordinance,  to  be  discharge,  specified  as  the  only 
ground  for  the  discharge,  the  want  of  authority  of  the  recorder  who 
imposed  the  sentence. 

89—13 
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Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Mandy  Washington  was  convicted  for  violating  an 
ordinance  of  the  city  of  Tuscaloosa,  the  trial  being  had 
before  one  Traweek,  temporarily  appointed  recorder 
of  the  city,  and  she  brings  habeas  corpus  alleging  want 
of  authority  in  said  Traweek  to  render  the  judgment  of 
conviction  and  impose  the  sentence.  From  an  order  de- 
clining to  discharge  her,  she  appeals.   AflSrmed. 

Wright  &  Fite^  for  appellant. 

Brown  &  Ward^  for  appellee. 

THOMAS,  J.— (1)  The  appeal  is  from  an  order  of 
the  judge  of  the  Tuscaloosa  county  court  declining  to 
discharge  the  petitioner,  appellant,  on  habeas  corpus. 
Her  alleged  right  to  a  discharge  was  predicated  in  the 
petition  upon  the  ground  that  the  judgment  of  convic- 
tion under  which  she  was  restrained  of  her  liberty  was 
null  and  void,  in  that  P.  B.  Traweek,  who  rendered  the 
judgment,  while  acting  as  recorder  of  the  city  of  Tus- 
caloosa in  a  case  wherein  he  was  trying  the  petitioner 
for  the  violation  of  a  municipal  ordinance,  "was,"  in 
the  language  of  the  petition,  "wholly  without  power  or 
authority  to  act  as  recorder,  *  *  *  but  was  a  usurp- 
er and  intruder,  whose  act  was  not  a  judicial  act  au- 
thorizing the  petitioner's  imprisonment." 

From  the  agreed  statement  of  facts,  upon  which  the 
habeas  corpus  petition  was  tried,  it  appears  that  said 
Traweek  was  exercising  the  duties  of  recorder  under  a 
temporary  appointment  from  the  president  of  the  board 
of  commissioners  of  the  city  of  Tuscaloosa,  who  in  mak- 
ing the  appointment  was  acting  under  the  power  and 
authority  of  the-  following  ordinance :  "Be  it  ordained 
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by  the  board  of  commissioners  of  the  city  of  Tuscaloosa, 
Alabama,  as  follows: 

^•Section  1.  That  the  position  of  recorder  be  and  the 
same  is  hereby  established  for  the  city  of  Tuscaloosa  and 
the  police  jurisdiction  thereof. 

"[Then  follow  section  2  and  3,  which  are  immaterial 
here.] 

"Sec.  4.  That  until  a  recorder  is  elected,  or  in  the 
event  of  any  vacancy  in  such  position  of  recorder,  or 
in  the  absence  of  a  recorder,  any  commissioner  of  said 
city  be  and  he  is  hereby  authorized  to  appoint  tempor- 
arily as  recorder  for  said  city  any  one  that  he  deems 
fit  and  proper  for  the  position  of  recorder,  said  appoint- 
ment to  be  effective  for  no  longer  than  one  week;  and 
such  recorder  so  appointed  shall  have  and  exercise  all 
the  power  and  authority  granted  to  recorders  of  munic- 
ipalities." 

Such  power  and  authority  is  fully  set  forth  and  de- 
fined in  sections  1213,  1215,  1216,  1221,  1223,  and  1224 
of  the  Political  Code  of  Alabama. 

The  petitioner — though,  if  she  had,  that  fact  would 
not,  as  seen  from  the  authorities  hereinafter  cited,  have 
changed  the  result — raised  no  objection,  as  the  agreed 
statement  of  facts  recites,  in  the  municipal  court  to 
the  power  and  authority  of  said  Traweek,  who  was  so 
acting  as  recorder  under  such  appointment,  and  hold- 
ing court  at  the  usual  time  and  place  for  holding  the 
recorder's  court  in  said  city,  to  try  her  case;  but  from 
his  judgment  of.  conviction  therein  she  appealed  to  the 
circuit  court,  and  later,  before  the  trial  of  the  appeal, 
she  dismissed  it  upon  the  assumption  that  the  judg- 
ment appealed  from  was  void  and  would  not  support 
an  appeal,  and  sued  out  the  present  writ  of  hab- 
eas  corpus,   setting   up   for   the   first   time   the   lack 
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of  power  and  authority  in  said  Traweek  to  exercise  the 
jurisdiction  of  a  recorder. 

She  now  insists  that  his  appointment  as  recorder  was 
a  nullity,  because,  as  she  asserts,  the  said  ordinance 
of  the  city  commissioners,  investing  one  commissioner 
with  the  authority  to  appoint  a  temporary  recorder, 
was  void,  in  that  it  undertook  to  delegate  to  one  com- 
missioner the  authority  to  exercise  a  power — the  ap- 
pointment of  an  officer — which,  it  is  urged,  could  not 
be  delegated,  and  which,  if  it  could  be  exercised  at  all, 
could  be  exercised  only  by  the  commissioners  sitting 
as  a  board  or  body. 

However  this  be,  upon  which  we  need  express  no  opin- 
ion, it  can  avail  the  appellant  nothing.  Traweek  was 
certainly  not  a  usurper  (23  Am.  &  Eng.  Ency.  Law 
[2d  Ed.]  327,  C),  but  was  a  de  facto  recorder,  holding 
the  court  and  exercising  the  duties,  functions,  and  juris- 
diction of  such  office  under  color  of  right,  at  a  time  and 
place  when  and  where  such  court  could  be  legally  held, 
and  his  judgment  of  conviction  rendered  against  appel- 
lant was  therefore  not  void,  although  his  appointment 
might  have  been. — Kx  parte  I  jane  ^  12  Ala.  App.  232,  67 
South.  727;  Ex  pm-te  State  ex  rel,  etc.,  142  Ala.  87,  38 
South.  835,  110  Am.  St.  Rep.  20;  Sellers  v.  Smith,  143 
Ala.  566,  39  South.  356;  Walker  v.  State,  142  Ala.  7, 
39  South.  42 ;  Roberts  i\  State,  126  Ala.  74,  28  South. 
741,  30  South.  554;  8  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
781  et  seq. ;  Id.  715  et  seq. ;  Dans  v.  State^  153  Ala.  73, 
45  South.  154;  Cofer  v.  State,  168  Ala.  172,  52  South. 
934. 

(2)  The  petitioner's  counsel  also  contend  in  brief 
that,  even  conceding  that  petitioner  was  not  entitled  to 
a  discharge  on  the  ground  that  we  have  discussed,  yet 
that  she  was  entitled  to  a  discharge  because  of  the  in- 
validity of  the  ordinance,  which  declared  and  defined 
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the  offense  of  which  she  was  convicted,  selling  intoxicat- 
ing liquors;  it  being  urged  that  said  ordinance  is  void 
because  it  does  not  contain  the  enacting  clause  as  pre- 
scribed by  charter. — Political  Code  of  Alabama,  §  1252. 

If  the  ordinance  was  void,  there  are  authorities  which 
hold  that  petitioner  could  get  the  benefits  of  its  inval- 
idity, even  on  habeas  corpus  (15  Am.  &  Eng.  Ency.  Law 
[2d  Ed.]  169--7;  Ex  parte  Cowert,  92  Ala.  94,  9  South. 
225;  Ex  parte  Sikes,  102  Ala.  173,  15  South.  522,  24 
L.  R.  A.  774),  provided  her  petition  was  so  framed  as 
to  raise  that  point,  though  we  have  held,  following  later 
rulings  of  our  Supreme  Court,  that  its  invalidity  could 
not  be  raised  by  habeas  corpus  {Ex  parte  Lafie,  12  Ala. 
App.  232,  67  South.  727).  Whether  it  could,  or  wheth- 
er it  could  not,  the  petition  is  not  so  framed  as  to  pre- 
sent the  point,  as  the  allegations  of  the  petition  are 
such  that  petitioner  is  by  them  confined  on  this  appeal 
to  the  one  gi'ound,  which  we  have  first  considered,  since 
that  ground,  and  none  other,  is  specified  in  the  peti- 
tion as  the  reason  for  alleging  that  the  judgment  under 
which  petitioner  was  held  was  void.  We  are  not  at  lib- 
erty to  consider  a  question  that  was  not  raised  below. 

Besides,  what  we  have  said  in  the  cases  of  Lane  v. 
City  of  Tuscaloosa,  12  Ala.  App.  599,  67  South.  778, 
and  Latie  v.  City  of  Tuscaloosa,  12  Ala.  App.  604,  67 
South.  779,  indicates  that  we  are  of  opinion  that  the 
ordinjance  is  not  void  on  the  ground  urged.  It  follows 
that  the  order  and  judgment  of  the  lower  court,  refus- 
ing to  discharge  petitioner,  must  be  and  is  affirmed. 

Affirmed. 
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Davidson  v.  T.  L.  Farrow  Mercantile  Co. 

Detiruue. 

(Decided  April  6,  1915.     68  South.  602.) 

1.  Principal  and  Agent;  Authority  of  Agent;  Personal  Property. — 
The  owner  of  personal  property  may  recover  the  property  or  Its  value 
from  a  third  person  to  whom  it  has  been  sold  or  transferred  by 
another  without  the  owner's  authority,  unless  the  person  so  disposing 
of  it  has  been  Invested  by  the  owner  with  Indicia  of  title,  or  clothed 
with  apparent  authority  to  make  the  disposition. 

2.  Same. — Authority  to  sell  personal  property  may  be  inferred  from 
the  owner's  acquiescence  in  and  ratification  of  previous,  unauthorized 
sales. 

3.  Same;  Burden  of  Proof. — ^One  who  relies  on  a  purchase  of  per- 
sonal property  from  a  third  person  not  the  owner,  has  the  burden  of 
proving  the  authority  of  such  third  person  to  make  the  sale. 

4.  Same;  Eridence. — The  fact  that  a  son  of  plaintiff  sold  a  bale 
of  cotton  to  defendant,  and  plaintiff  acquiesced,  without  showing  that 
such  cotton  belonged  to  plaintiff,  is  not  evidence  of  the  implied 
authority  of  the  son  to  dispose  of  plaintiff's  cotton,  and  does  not 
authorize  a  charge  on  that  issue. 

5.  Same. — The  fact  that  plaintifTs  son  was  allowed  to  purchase 
goods  on  plaintiff's  credit,  is  not  evidence  of  the  son's  implied  author- 
ity to  sell  the  property  of  plaintiff. 

0.  Charge  of  Court;  Applicability  to  Evidence. — A  charge  not  based 
on  the  facts  in  evidence  is  properly  refused. 

7.  Landlord  and  Tenant;  Crop  Lease. — Under  section  4742,  where 
the  relation  of  laborer  and  hirer  exist,  the  laborer  has  no  title  which 
will  authorize  him  to  dispose  of  the  crop  raised,  having  a  Hen  only 
for  his  part  thereof. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Detinue  by  Henry  Davidson  against  the  T.  L.  Far- 
row Mercantile  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.   Reversed  and  remanded. 

The  facts  sufficiently  appear.  The  following  charges 
were  given  for  defendant:  (1)  The  court  charges  the 
jury  that,  if  on  one  or  more  occasions  the  son  of  plain- 
tilBf  with  his  knowledge  brought  cotton  to  town  and  sold 
it,  and  that  plaintiff  had  acquiesced  in  said  sale,  and 
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the  circumstances  surrounding  the  son  and  the  bale  of 
cotton  in  question  were  such  as  to  honestly  and  reason- 
ably cause  defendant's  agents  to  believe  that  the  son  had 
authority  to  sell  the  cotton,  your  verdict  should  be  for 
defendant. 

(2)  That,  if  the  course  of  dealing  between  plaintiff 
and  defendant,  or  its  officers,  as  to  cotton  and  the  hand- 
ling and  selling  of  cotton,  was  such  as  to  reasonably 
cause  defendant's  officers  to  honestly  and  reasonably  be- 
lieve that  plaintiff's  son  was  authorized  to  sell  the  cot- 
ton and  receive  the  check  for  it,  and  that,  so  believing, 
Mr.  Farrow  bought  the  cotton  from  plaintiff's  son  and 
paid  him  for  it,  your  verdict  should  be  for  defendant. 

(3)  The  court  charges  the  jury  that  an  implied  au- 
thority on  the  part  of  the  son  to  sell  the  cotton  of  the 
father  may  be  inferred  from  one  or  more  transactions 
in  the  past  with  a  full  knowledge  on  the  part  of  the 
father  when  all  of  the  facts  and  circumstances,  taken 
together,  satisfy  the  jury  reasonably  that  from  the  deal- 
ings between  the  parties  in  the  past  defendant's  offi- 
cer or  general  manager  believed  reasonably  that  the  son 
was  authorized  to  sell  the  cotton  and  receive  pay  for 
it,  and,  if  you  are  so  reasonably  satified  from  this  evi- 
dence, you  will  find  for  defendant. 

(4)  Authority  to  sell  for  another  may  be  inferred 
from  an  acquiescence  in  previous  sales  of  a  like  char- 
acter. 

(5)  If  the  son  who  sold  the  cotton  to  defendant  owned 
an  interest  in  the  cotton  in  question  at  the  time  of  the 
sale,  your  verdict  will  be  for  defendant. 

W.  C.  Rayburn,  for  appellant. 

John  A.  Lusk  &  Son,  for  appellee. 
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THOMAS,  J. — This  suit  is  one  of  detinue  brought 
by  the  appellant  (Davidson)  against  the  appellees  (T. 
L.  Farrow  Mercantile  Company)  for  the  recovery  of  one 
bale  of  cotton. 

The  evidence  tended  to  show  without  dispute  that  the 
title  to  the  cotton  was  in  the  plaintiff,  it  being  a  bale 
of  cotton  that  was  raised  on  his  premises  by  certain 
of  his  tenants,  and  that  had  been  turned  over  to  him 
as  rent.  It  further  appeared  without  conflict  in  the  evi- 
dence that  it  had  been  ginned  and  packed  into  a  bale, 
and  was  lying  on  the  ginhouse  grounds,  when  plaintiflTs 
son,  Lum  Davidson,  took  it,  without's  plaintiff's  knowl- 
edge, authority,  or  consent,  and  carried  it  to  Gunters- 
ville  and  sold  it  to  the  defendants,  who  paid  him  by 
check  the  market  price  therefor;  that  so  soon  as  plain- 
tiff heard  that  his  son  had  taken  the  bale  of  co»tton 
to  Guntersville  he  followed  him  there,  and,  on  finding 
that  the  son  had  sold  it  to  the  defendants,  made  de- 
mand on  them  for  it.  They  refused  to  give  it  up,  and 
he  brought  this  suit  for  its  recovery. 

(1)  The  owner  of  personal  property  may  in  general 
recover  it,  or  its  value,  from  third  parties  to  whom  it 
may  have  been  sold  or  transferred  by  another,  without 
such  owner's  authority,  ratification,  or  consent,  unless, 
however,  that  other  has  been  invested  by  such  owner 
either  with  the  indicia  of  title  to  the  property,  or  is 
by  him  clothed  with  apparent  authority  to  make  such 
disposition.  In  the  latter  event,  although  there  is  in 
fact  no  real  authority,  the  law  implies  one  in  favor  of 
the  purchaser,  and  the  owner  is  estopped  from  deny- 
ing such  authority  and  from  asserting  his  title  against 
such  purchaser,  if  the  latter  in  good  faith,  acting  upon 
such  apparent  authority,  and  honestly  believing  that 
such  appearances  represent  the  real  condition  as  to  the 
authority,  purchases  the  property  for  a  valuable  con- 
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sideration,  it  being  the  rule  that,  where  one  of  two  in- 
nocent parties  must  suffer,  it  must  be  the  one  who  made 
the  commission  of  the  wrong  possible. — Voss  v.  Robert- 
8071,  46  Ala.  490. 

(2)  Such  authority  from  the  owner  to  sell  and  dis- 
pose of  the  property  may  be  implied  from  this  acqui- 
escence in  and  ratification,  with  full  knowledge  on  his 
part,  of  previous  sales  made  by  such  person  to  the  pur- 
chaser of  similar  property  belonging  to  the  owner.  For 
instance,  if  the  plaintiff  here,  prior  to  the  time  of  the 
sale  bv  his  son  to  the  defendants  of  the  bale  of  cotton 
here  in  controversy,  had  knowledge  that  his  son  had 
shortly  before,  during  that  cotton  season,  sold  other 
bales  of  his  cotton  to  defendants,  and  received  the  pay 
therefor,  and  that,  upon  being  fully  informed  thereof 
by  the  defendants,  he  made  no  objection,  but  ratified 
without  protest  the  act  of  his  son  in  making  such  sales, 
then  he  is  estopped  from  saying  that  the  son  had  no 
authority  to  make  the  particular  sale  here,  unless  the 
plaintiff  shows  that  before  this  sale  he  notified  defend- 
ants that  the  authoritv  of  his  son  had  been  terminated. 
—Wheeler  v.  McGuire  et  ah,  86  Ala.  398,  5  South.  190, 
2  L.  R.  A.  808 ;  Womack  v.  Bird,  63  Ala.  508 ;  Clark  v, 
Taylor,  68  Ala.  461;  Teim,  River  Co,  v.  Kavanaugh,  93 
Ala.  329,  9  South.  395;  Learned  Lumber  Co,  v,  Ohatchie 
Lumber  Co,,  111  Ala.  456,  17  South.  934 ;  1  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  964. 

(3)  The  burden  of  proof  was  on  the  defendants,  how* 
ever,  to  show  either  an  express  authority  in  the  son  to 
sell  the  bale  of  cotton  here  involved,  or  facts  of  the 
kind  mentioned  from  which  such  authority  might  be 
implied. — Wheeler  v.  McGuire,  supra. 

(4)  There  is  no  evidence  whatever  of  an  express  au- 
thority, and  the  only  evidence  of  an  implied  authority 
is  the  fact  that  on  an  occasion  shortly  previous  to  the 
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present  sale  the  son  brought  a  bale  of  cotton  to  town 
and  sold  it  to  the  defendants,  and  that,  according  to 
some  of  the  testimony,  his  father,  the  plaintiff,  was  pres- 
ent, and,  according  to  other  testimony,  that  the  father 
came  in  defendants'  store  shortly  afterwards,  and,  upon 
being  told  by  them  that  they  had  bought  a  bale  of  cot- 
ton from  the  son,  made  no  objection.  There  is  not  a  line 
of  evidence,  however,  tending  to  show  that  that  bale 
of  cotton  belonged  to  the  father.  In  fact,  the  evidence 
rather  affords  a  contrary  inference,  and  we  would  judge 
that  it  belonged  to  the  son,  and  was  one  of  the  two 
bales  of  cotton  shown  to  have  been  individually  raised 
by  him  that  year. 

(5)  The  further  fact  shown  by  the  defendants  to  the 
effect  that  the  son  and  other  members  of  plaintiff's  fam- 
ily were  allowed  by  him  to  buy  goods  on  credit  at  de- 
fendants' store  and  have  them  charged  to  the  account 
of  plaintiff  furnished  no  evidence  whatever  that  the  son 
was  authorized  to  sell  cotton  belonging  to  his  father. 
— Wheeler  v.  McOuire,  supra, 

(6)  It  follows  that  written  charges  1,  2,  3,  and  4, 
given  at  defendants'  request,  were  error  under  the  facts 
of  this  case. 

(7)  The  court  also  erred  in  giving  written  charge  5 
at  the  request  of  defendants,  as  there  was  no  evidence 
that  the  son  had  any  interest  in  the  bale  of  cotton  here 
in  controversy;  it  appearing  without  dispute  that  this 
bale  of  cotton  was  not  one  of  the  two  bales  of  the  cot- 
ton that  the  son  had  raised  that  year  on  the  plaintiff's 
plantation.  Even  if  it  was,  if  the  relation  between  him 
and  plaintiff  was  that  of  hirer  and  hireling,  and  not 
that  of  landlord  and  tenant,  he  would  have  no  such  in- 
terest as  would  empower  him  to  sell  and  confer  title 
upon  another  to  the  bale  of  cotton  without  the  consent 
of  plaintiff. ---Code,  §§  4742,  4743,  and  cases  cited.    As 
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to  which  was  the  relation  does  not  appear  from  the  evi- 
dence. 

The  court  should  have  given  the  afl&rmative  charge 
requested  by  plaintiff.  It  follows  that  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Eeversed  and  remanded. 


Johnson  i;.  McFry. 

Detinue. 

(Decided  April  8,  1915.    68  South.  718.) 

1.  Appeal  and  Error;  Review;  Finding  ty  the  Court. — In  an  action 
tried  by  the  court  without  a  jury  the  sufficiency  of  a  special  finding 
of  the  facts  made  by  the  court  on  Its  own  motion,  to  support  the 
judgment  rendered,  will  be  reviewed  when  reserved  and  presented 
by  bill  of  exceptions. 

2.  Same. — In  such  a  case,  the  only  question  open  for  consideration 
and  review  Is  whether  the  facts  so  found  by  the  court  support  the 
judgment  rendered. 

3.  Same. — In  such  a  case  a  judgment  on  a  special  finding  cannot 
be  sustained  unless  the  court  directly  and  affirmatively  finds  every 
fact  In  issue  essential  to  support  the  right  of  recovery. 

4.  Landlord  and  Tenant;  Relationship;  Contract  of  Hire. — An  agree- 
ment that  M.  was  to  furnish  land  and  a  mule  to  cultivate  a  crop 
thereon,  and  that  B.  was  to  furnish  the  labor  to  cultivate  the  crop, 
the  crop  to  be  divided,  did  not  of  itself,  make  the  contract  one  of 
hire  within  section  4743,  Ck)de  1907. 

5.  Same. — ^Where  the  agreement  was  that  M.  should  furnish  the 
land  and  the  mule  to  cultivate  a  crop  thereon,  and  B.  was  to  furnish 
the  labor,  the  crop  to  be  equally  divided,  and  each  subsequently 
agreed  to  use  fertilizer  to  be  furnished  by  M.  to  be  paid  for  out  of 
the  proceeds  of  the  crop  at  the  equal  expense  of  both  parties,  they 
then  became  joint  owners  of  the  crop,  and  the  contract  was  not  one 
of  hire.     (Section  4792,  Code  1907.) 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

Detinue  by  Jim  McPry  against  J.  E.  Johnson,  for 
a  bale  of  cotton.  Judgment  for  plaintiflF,  and  defendant 
appeals.   Reversed  and  remanded. 
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For  another  phase  of  this  case  see  Johnson,  et  al.  v. 
McFry,  14  Ala,  App.,  68  South.  716. 

Charles  F.  Douglass,  for  appellant. 

Blackwell  &  Agee,  for  appellee. 

PELHAM,  P.  J.— (1-3)  The  case  wa^  tried  by  the 
court  without  a  jury,  and  a  special  finding  of  facts  made 
by  the  court  ex  mero  motu.  When  a  bill  of  exceptions 
is  reserved  and  a  finding  thus  made  is  presented  on  ap- 
peal, this  court  will  examine  and  determine  whether 
the  facts  are  sufficient  to  support  the  judgment. — Sayre 
V.  Weil,  94  Ala.  466,  10  South.  546,  15  L.  R.  A.  544. 
In  reviewing  the  judgment  appealed  from,  the  only  ques- 
tion open  for  consideration  is  whether  the  judgment 
rendered  is  supported  by  the  facts  as  found  by  the 
court. — Wilson  v.  State,  10  Ala.  App.  158,  64  South. 
510,  and  authorities  cited  on  this  proposition  on  page 
160.  But  the  court  must  directly  and  affirmatively  find 
every  fact  in  issue  essential  to  the  right  of  recovery,  or 
the  judgment  pronounced  upon  the  finding  cannot  be 
sustained. — Betaneourt  t\  Eberlin,  Adrn'r^  71  Ala.  461; 
Bihh  V,  Hall  &  Farley,  101  Ala.  79,  87,  14  South.  98. 

This  was  an  action  in  detinue  for  a  bale  of  cotton,  al- 
leged by  plaintiff  in  the  court  below  (the  appellee  here) 
to  have  been  raised  by  one  Joe  Brown  on  the  plaintiffs 
land  during  the  year  1913.  These  averments,  as  laid  in 
the  complaint,  constituted  one  of  the  issues  upon  which 
the  appellee's  right  of  recovery  depended,  but  we  do  not 
think  it  directly  and  affirmatively  appears  from  the 
facts  found  by  the  court  that  the  particular  bale  of  cot- 
ton levied  upon  and  involved  in  this  suit  was  raised  by 
Brown  on  the  plaintiff's  land  during  the  crop  year  of 
1913.    But,  however  this  may  be,  and  whether  the  fail- 
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ure  to  find  the  essential  fact  pointed  out  is  such  a  fatal 
omission  as  would  necessitate  our  saying  that  the  judg- 
ment rendered  is  not  supported  by  the  facts  as  found 
by  the  court,  we  are  bound  to  hold,  in  conforming  our 
holdings  to  the  decisions  of  the  Supreme  Court  (sec- 
tion 10  of  the  act  approved  March  9,  1911  [Acts  1911, 
p.  100]),  that  the  conclusion  reached  by  the  court  that 
the  contract  between  Brown  and  McFry  was  one  of 
hire,  within  the  provisions  of  section  4743  of  the  Code, 
was  not  justified  by  the  facts  found.  This  is  the  real 
question  sought  to  be  presented  and  the  cardinal  prop- 
osition involved  in  the  appeal.  A  disposition  of  it  is  a 
determination  of  all  the  questions  presented  which  are 
discussed  and  insisted  upon  by  the  parties  in  briefs  of 
counsel. 

(4,  5)  In  the  special  finding  of  facts  the  c<mrt  found 
that  McFry  and  Brown  made  an  agreement  for  the  cul- 
tivation of  a  certain  tract  of  land,  under  which  McFry 
agreed  to  furnish  the  land  and  a  mule,  and  Brown 
agreed  to  furnish  the  labor  to  cultivate  the  crop,  which 
was  to  be  divided  equally;  that  it  was  customary  to 
use  commercial  fertilizers  for  making  the  crops  under 
such  a  contract  as  made  between  the  parties,  each  party 
bearing  half  of  the  cost  of  the  fertilizer;  that  subse- 
quently the  parties  did  agree  to  use  20  sacks  of  guano 
that  was  furnished  by  McFry  in  cultivating  the  crop 
under  an  understanding  that  it  was  to  be  paid  for  out 
of  the  proceeds  of  the  crop,  at  the  equal  expense  of  both 
parties.  The  agreement  between  the  parties  that  Mc- 
Fry was  to  furnish  the  land  and  a  mule  to  cultivate  the 
crop,  and  Brown  was  to  furnish  the  labor,  was  not  of 
itself,  without  more,  sufficient  to  bring  the  contract 
within  the  terms  of  section  4743  of  the  Code  {Tate  v. 
Cody-Henderson  Co.,  11  Ala.  App.  350,  66  South.  837), 
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and  under  the  facts  as  found  by  the  court  it  subsequent- 
ly became  a  part  of  the  contract  between  the  parties  by 
mutual  agreement  that  Brown  was  to  pay  or  bear  half 
of  the  expense  for  the  fertilizer  used  on  the  crops,  and, 
if  so,  they  were  joint  owners  under  the  terms  of  section 
4792  of  the  Code,  on  the  recent  holding  of  the  Supreme 
Court  in  Williams  v.  Lay,  184  Ala.  54,  63  South.  466, 
and  the  trial  court  was  in  error  in  finding  the  contract 
between  the  parties  to  be  one  of  hire,  and  its  judgment 
consequently  is  not  supported  by  the  facts  found.  The 
charge  referred  to  in  the  opinion  in  the  case  of  WilUams 
v.  Lwy,  supra,  as  conforming  to  the  law,  but  which  is 
not  set  out  in  the  report  of  that  case,  is  shown  by  the 
original  record  to  be  in  this  language:  "I  charge  you 
that,  if  you  find  from  the  evidence  to  your  reasonable 
satisfaction  in  this  case  that  there  was  a  contract  or 
agreement,  either  express  or  implied,  under  which  the 
crop  was  grown,  that  Lay  and  Williams  were  to  each 
furnish,  or  pay  for  when  furnished,  one-half  each  of 
the  ftertilizer  used  on  the  land,  and  the  crop  was  so 
raised,  then  you  must  find  for  the  defendant.  Lay." 

There  is  no  other  reasonable  interpretation  to  put  on 
the  contract  between  McPry  and  Brown  under  the  facts 
as  found  by  the  court  than  that  each  party  was  to  pay 
for  or  bear  the  expense  when  furnished  of  one-half  of 
the  fertilizer  that  was  used  in  growing  the  crop. 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  trial  court  must  be  reversed  for  the  errors  pointed 
out,  and  the  cause  remanded  for  another  trial  in  con- 
formity with  the  views  expressed  agreeable  to  the  hold- 
ings of  the  Supreme  Court.  See,  also,  Johnson  v.  Mc- 
Fry, 68  South.  716. 

Reversed  and  remanded. 
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Tallassee  Falls  Mfg.  Co.  v.  The  State. 

TcuD  Assessment. 

(Decided  February  2»  1915.     Rehearing  denied  April  6,  1915. 

68  South.  805.) 

1.  Navigable  Waters;  Boundaries ;  High  Water  Mark. — Under  the 
ooniniou  law,  the  boundaries  of  lands  lying  upon  navigable  rivers,  in 
which  the  tide  ebbs  and  flows  extend  only  to  high  water  mark. 

2.  Same. — ^A  conveyance  of  land  bounded  upon  a  river  in  which  the 
tide  does  not  ebb  and  flow,  but  which  is  navigable  in  fact,  conveys 
title  to  low  water  mark. 

3.  Waters  and  Watercourses ;  Non^Navigable;  Boundaries. — ^Where 
lauds  are  bounded  by  non-navigable  streams,  a  conveyance  havhig 
such  stream  as  a  boundary  extends  to  and  comprises  the  bed  of  the 
stream  to  the  center  thereof. 

4.  Counties;  Boundaries;  New  Counties. — ^The  rule  with  respect 
to  conveyances  of  land  bounded  by  navigable  or  non-navigable 
streams,  being  dependent  upon  the  rights  of  the  sovereign  as  against 
individuals,  is  not  controlling  in  the  formation  of  new  counties; 
where  the  reason  of  the  rule  ceases,  the  rule  itself  ceases. 

5.  Same. — Where  a  new  county  was  formed  from  portions  of  other 
counties,  and  the  boundary  as  to  one  of  such  counties  was  described 
as  "all  that  portion  of  Tallapoosa  county  south  of  the  township  line 
dividing  township  20  and  21,  and  west  of  the  Tallapoosa  river," 
Tallapoosa  county  retained  title  to  the  river  to  the  low  water  mark 
on  the  west  shore. 

6.  8ame;  Boundaries;  Evidence. — The  fact  that  the  officers  of 
two  counties  have  for  a  long  period  of  time  officially  recognized  a 
certain  line  as  to  boundary  between  such  counties  is  not  conclusive 
as  to  the  true  boundary  thereof. 

7.  Evidence;  Judicial  Notice;  Navigable  River. — The  courts  take 
Judicial  notice  that  the  Tallapoosa  river  is  navigable  as  far  as  Tal- 
lassee. 

8.  Same;  Official  Act. — The  courts  will  take  Judicial  notice  of  the 
contents  of  the  published  volumes  of  the  report  of  the  U.  S.  Surveyor. 

9.  Navigable  Waters;  Policy  of  State. — It  is  the  declared  policy 
of  the  state  to  regard  as  navigable  all  rivers  reported  to  be  navigable 
by  the  U.  S.  Surveyors. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Proceedings  by  the  county  of  Elmore  in  the  name  of 
the  State  to  assess  the  property  of  the  TaHassee  Palls 
Ikfanufacturing  Company  as  being  partly  within    the 
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county  of  Elmore.  From  a  judgment  sustaining  the  as- 
sessment the  Tallassee  Falls  Manufacturing  Company 
appealed.    Reversed  and  remanded. 

( This  judgment  of  the  Court  of  Appeals  was  reversed 
and  remanded  by  the  Supreme  Court  upon  a  review  of 
the  same  by  certiorari,  in  which  an  opinion  was  writ- 
ten, and  will  be  found  reported  in  194  Ala.,  and  69 
South.  589. — Reporter.) 

J.  M.  Chilton^  H.  N.  Randolph^  and  Ed  S.  Watts^ 
for  appellant. 

H.  R.  GoLSON^  and  Hill^  Hill^  Whiting  &  Stern^  for 
appellee. 

THOMAS,  J. — This  case  originated  in  a  proceeding 
bv  the  countv  tax  commissioner  of  Elmore  countv,  Ala., 
to  assess  for  taxation  for  the  year  1913,  as  escaped,  cer- 
tain property  belonging  to  the  appellant  (the  Tallassee 
Falls  Manufacturing  Company),  which  constitutes  that 
part  of  its  bridge  and  dam  that  lies  or  is  located  in  the 
Tallapoosa  river  between  the  middle  of  the  stream  and 
the  west  bank  thereof,  opposite  the  town  of  Tallassee. 
The  commissioner's  court  of  Elmore  county  sustained 
the  assessment,  and  a  like  result  followed  in  the  cir- 
cuit court  of  Elmore  county  on  appeal  there  from  the 
order  of  the  said  commissioners'  court.  From  the  latter 
judgment  (the  judgment  of  the  circuit  court),  which 
was  predicated  upon  an  agreed  statement  of  facts  that 
will  be  set  out  by  the  reporter,  this  appeal  is  prosecut- 
ed, by  which  it  is  sought  to  have  determined  only  one 
question,  and  that  is:  What  is  the  boundary  line  be- 
tween Elmore  and  Tallapoosa  counties?  Is  it  the  mid- 
dle of  the  stream  of  the  Tallapoosa  river  or  the  west 
bank  thereof  at  low- water  mark?  If  the  former,  then 
it  is  conceded  that  the  property  in  question  is  subject 
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to  taxation,  and  was  properly  assessed  in  Elmore  coun- 
ty. If  the  latter,  then  it  is  agreed  that  the  property 
is  not  within  the  jurisdiction  of  that  county  and  could 
not  there  be  legally  assessed  in  Tallapoosa  county, 
where,  it  appears,  it  has  all  along  been  assessed. 

The  question  presented  calls  for  a  construction  of  the 
act,  approved  February  15,  1866,  creating  the  county  of 
Elmore,  as  a  new  county,  out  of  portions  of  the  coun- 
ties of  Coosa,  Montgomery,  Tallapoosa,  and  Autauga; 
the  first  section  of  which — the  only  part  of  the  act  ma- 
terial to  the  consideration  here — reads :  "That  from  and 
after  the  passage  of  this  act,  all  that  portion  of  Coosa 
county  south  of  the  township  line,  dividing  townships 
20  and  21 ;  all  that  portion  of  Tallapoosa  county  south 
of  said  township  line,  dividing  townships  20  and  21, 
and  west  of  the  Tallapoosa  river;  and  all  that  portion 
of  Montgomery  county  north  of  the  Tallapoosa  river; 
and  all  that  portion  of  Autauga  county  east  of  the  range 
line,  dividing  ranges  16  and  17,  be  and  the  same  are 
hereby  constituted  a  new  county,  to  be  called  the  county 
of  Elmore."— Acts  1865-66,  p.  484. 

From  this  quotation  it  is  seen  that  by  the  act  Elmore 
county  was  created,  at  the  point  here  in  controversy, 
out  of  that  portion  of  Tallapoosa  county  which  was,  in 
the  language  of  the  act,  "west  of  the  Tallapoosa  river." 
Appellant  contends  that  this  means  west  of  the  west 
bank  of  the  Tallapoosa  river  at  low-water  mark,  while 
appellee  insists  that  means  west  of  the  middle  or  thread 
of  the  stream  of  the  Tallapoosa  river,  each  party  rely- 
ing for  support  upon  the  numerous  authorities  as  sev- 
erally cited  in  their  respective  briefs.  The  identical 
question  has  not  before  been  presented  to  either  of  our 
reviewing  courts. 

(1)  At  common  law  the  boundaries  of  lands  lying 
upon  navigable  rivers — that  is,  rivers  in  which  the  tide 
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ebbs  and  flows — extend  only  to  high-water  mark,  the 
shore  between  high  and  low-water  mark  and  the  bed  of 
the  stream  being  vested  in  the  crown;  and  this  rule  is 
applied  in  Alabama  to  the  boundaries  of  land  lying 
upon  tidal  rivers  that  are  navigable  in  fact. — Mobile 
Transportation  Co.  i\  Mobile,  128  Ala.  348,  30,  South. 
645,  64  L.  R.  A.  333,  86  Am.  St.  Rep.  143,  limiting  Webb 
V.  Demopolis,  95  Ala.  116,  13  South.  289,  21  L.  R.  A.  62. 

(2)  At  common  law  a  conveyance  or  grant  of  land 
bounded  upon  a  river  or  stream  in  which  the  tide  does 
not  ebb  and  flow,  although  navigable  in  fact,  is  pre- 
sumed to  convey  title  to  the  middle  of  the  stream;  but 
in  this  state,  where  the  test  of  navigability  is  naviga- 
bility in  fact  {Sullivan  v,  Spots  wood,  82  Ala.  166,  2 
South.  716),  our  decisions  limit  this  right  to  low-water 
mark  {IhiUoek  v.  Wilson,  2  Port.  436,  and  cases  cited 
in  the  report  of  that  case  in  volume  6  of  West  Publish- 
ing Company's  annotated  Alabama  Reports;  Mobile 
Transportation  Co,  v.  Mobile,  supra). 

(3)  It  is  only  in  cases  where  lands  are  bounded  by 
nonnavigable  streams  that  a  conveyance  or  grant  car- 
ries with  it  the  bed  of  the  stream  to  the  center,  unless 
a  contrary  intention  is  manifest  from  the  grant  or  con- 
veyance itself. — Bnllock  v.  Wilson,  supra. 

The  reasons  which  have  given  rise  to  these  different 
rules  of  construction  obtaining  with  respect  to  grants 
and  conveyances  of  lands  bounded  by  navigable  and 
nonnavigable  streams  seem  to  be  these:  Where  the 
steam  is  navigable,  since  it  belongs  to  the  sovereign  for 
the  use  of  the  public  in  general  as  a  highway,  and  since 
private  ownership  is  incompatible  with  such  use,  any 
grant  of  lands  bounded  by  it  is  construed  most  favor- 
ably to  the  sovereign,  and  no  alienation  is  presumed  un- 
less clearly  expressed  {Hagan  v.  Campbell,  8  Port  23, 
33  Am.  Dec.  267) ;  but  where  the  stream  is  not  naviga- 
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ble,  since  the  public  can  subject  it  to  no  use,  any  grant 
of  lands  bounded  by  it  will  be  construed  according  to 
the  usual  rule — that  is,  most  strongly  against  the  gran- 
tor and  in  favor  of  the  grantee — and  will  be  held  to  con- 
vey title  to  the  middle  of  the  stream  (if  the  grantor 
owns  that  far),  in  the  absence  of  a  contrary  intention 
expressed  in  the  deed  or  grant. 

(4)  Where  the  reason  of  a  rule  ceases,  the  rule  it- 
self ought  to  cease.  In  the  question  here  under  consid- 
eration, no  grant  or  conveyance  is  involved,  and  no  in- 
terest of  either  the  public  on  one  hand  or  individuals 
on  the  other  is  at  stake.  It  is  merely  the  case  of  thje 
creation  or  organization  by  the  sovereign,  exclusively 
for  purposes  of  government  and  for  the  benefit  of  all 
its  citizens,  of  a  new  political  subdivision — a  new  coun- 
ty— out  of  territory  lying  wholly  within  the  state  and 
over  all  of  which  the  state  had  and  has  jurisdiction  for 
such  purpose,  and  where,  in  its  exercise,  the  state  may 
fix  the  boundaries  of  the  new  county  as  it  may  choose 
without  in  any  way  transgressing  or  violating  the  rights 
of  any  individual  or  of  the  public  and  without  imping- 
ing upon  either  the  authority,  power,  jurisdiction,  or 
lands  of  any  adjoining  sovereign. — Russell  v.  Robinso7h, 
153  Ala.  330,  44  South.  1040.  It  is  simply  the  dividing 
up  by  a  sovereign  of  its  own  territory  into  political 
units,  which  are  not  sovereign,  for  its  convenience  in 
the  administration  of  the  affairs  of  government,  where 
the  sole  question  is :  What  is  the  will  of  the  sovereign, 
and  not  what  are  the  right  or  what  is  the  interest  of 
the  unit?  Neither  unit,  therefore,  has  any  standing  for 
insisting  that  the  boundaries  fixed  between  it  and  some 
other  unit  should  be  construed  most  strongly  against 
that  unit  and  in  favor  of  itself.  In  theory,  at  least,  the 
units  have  no  concern,  since  in  whatever  unit  any  par- 
ticular territory  may  fall,  its  citizens  are  still  citizens 
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of  the  commonwealth  and  are  protected  as  such  in  all 
their  rights  and  privileges.  Whether  the  Tallapoosa  riv- 
er be  navigable  or  nonnavigable,  and  on  whatever  side 
it  or  any  portion  of  it  may  fall — whether  in  Elmore  or 
in  Tallapoosa  county — all  private  and  public  rights  in 
.  or  with  respect  to  it  are  equally  secure,  and  the  supreme 
authority  of  the  state  or  nation  over  it  will  still  exist 
and  can  as  well  be  enforced.  Consequently,  in  deter- 
mining whether,  by  the  language  of  the  act  quoted,  the 
Legislature,  who,  in  the  exercise  of  the  sovereign  pow- 
er of  the  state  had  ample  authority  to  do  either  {Russell 
V.  Rohinscm,  supra)  ^  made  the  middle  of  the  stream  of 
the  Tallapoosa  river  or  its  western  bank  the  eastern 
boundary  of  the  new  connty  of  Elmore,  we  may  be  aid- 
ed, but  we  do  not  think  that  we  should  necessarily  be 
controlled,  in  our  construction,  by  rules  of  interpreta- 
tion which  were  formulated  and  promulgated  in  the  con- 
sideration of  grants  and  conveyances  where  the  public 
interest  on  one  hand  or  private  rights  on  the  other  were 
at  stake,  and  which  originated  out  of  a  desire  to  protect 
and  enforce  these  respectively. 

(5)  We  may  further  say  that  our  construction  is 
certainly  not  to  be  controlled,  or  even  to  be  influenced, 
as  is  insisted  by  appellant  that  it  should  be,  by  the  fact, 
if  it  be  a  fact,  that  the  county  authorities  of  the  coun- 
ties of  Elmore  and  Tallapoosa  have  in  their  official  ac- 
tions recognized  the  west  bank  of  the  Tallapoosa  river, 
and  not  the  middle  of  the  stream,  as  the  boundary  line 
between  the  two  counties,  in  that  they  have  always  and 
for  a  long  period  of  years  assessed  appellant's  said  prop- 
erty, now  in  question  and  that  lies  between  such  west 
bank  and  the  middle  of  the  stream,  in  Tallapoosa  coun- 
ty, and  have  never  before  assessed  or  attempted  to  assess 
it  in  Elmore  county.  If  the  actual  location  of  the  line 
was  uncertain  or  had  been  obliterated,  this  recognition. 
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we  conceive,  might  be  of  some  force  in  determining 
where  the  line  originally  was  {Russell  v.  Robinson,  153 
Ala.  331,  332,  44  South,  1040) ;  but  where,  as  here,  the 
line  is  well  known,  and  is  neither  defaced  nor  shifted 
by  time  or  accident,  the  rule  is  different.  The  statute 
makes  the  Tallapoosa  river  the  boundary,  as  far  as  it  is 
the  boundary,  between  the  two  counties,  and  the  real 
question  is  one  of  construction — one  of  law,  and  not  of 
fact — ^which  is  as  to  whether  the  Legislature,  in  so  mak- 
ing such  river  the  boundary,  intended  the  river  or  only 
the  middle  of  its  stream  to  be  the  boundary. — Johns  v, 
Davidson,  16  Pa.  521. 

(6)  The  river  at  this  point  was  originally  a  part  of 
Tallapoosa  county,  and  it  is  our  opinion  that  when  the 
Legislature,  as  they  did  in  the  act  cited,  declared  that 
Elmore  county  should  consist,  among  other  territory, 
of  "all  that  portion  of  Tallapoosa  county  south  of  the 
township  line  dividing  townships  20  and  21  and  west 
of  the  Tallapoosa  river,"  it  was  intended  to  leave  and 
did  leave  the  Tallapoosa  river,  in  the  sense  that  a  river 
is  ordinarily  understood — that  is,  to  low- water  mark  (5 
Cyc.  902,  and  cases  cited) — in  Tallapoosa  county.  This, 
it  seems  to  us,  is  the  reasonable  and  natural  and  com- 
mon-sense construction  that  should  be  given  the  lan- 
guage of  the  act,  and  this  irrespective  of  whether  the 
Tallapoosa  river  is  navigable  or  not  navigable. 

(7-9)  The  same  result  will  follow,  however,  even  if 
we  adopt  the  technical  construction  that,  as  before 
pointed  out,  is  applied  to  grants  and  conveyances ;  since 
we  must  take  judicial  knowledge  that  the  Tallapoosa 
river  is  a  navigable  river,  at  least  as  far  as  Tallassee — 
the  point  here  in  question.  It  is  the  declared  policy  of 
this  state  to  regard  as  navigable  all  rivers  reported  to 
be  navigable  by  the  United  States  surveyors. — Bullock 
V.  Wilson,  2  Port.  436.  In  one,  at  least,  of  the  published 
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volumes  of  such  reports,  of  which  we  take  judicial 
knowledge  ( Gordon  v.  Tweedy ,  74  Ala.  232,  49  Am.  Rep. 
813 ;  7  Ency.  Ev.  983,  see  OflScial  Executive  Documents 
of  U.  S.  for  the  years  1880-81,  vol.  28,  which  may  be 
found  in  our  state  department  of  archives  and  history), 
one  of  the  United  States  engineers,  in  pursuance  of  a 
direction  contained  in  the  act  of  Congress  approved 
June  14,  1880  (21  Stat.  194,  c.  211),  made  an  investi- 
gation of  the  Tallapoosa  river  and  reported  it  navigable 
as  far  as  Tallassee. — {Bayzer  v.  McMillm  Mill  Co,^  105 
Ala.  395,  16  South.  923,  53  Am.  St.  Rep.  133). 

In  the  case  of  Rohvfiso^i  v.  Lamb,  131  N.  C.  229,  42  S. 
E.  701,  the  Carolina  court  held,  in  construing  an  act 
creating  Camden  county  out  of  "all  that  part  of  Pas- 
quotank county  lying  on  the  northeast  side  of  the  Pas- 
quotank river,"  that  the  river  was  left  in  Pasquotauk 
county.  In  the  case  of  Johns  v.  Davidson,  16  Pa.  521, 
the  Supreme  Court  of  Pennsylvania  had  before  them  a 
question  similar  to  that  here,  except  that  this  is  a  stron- 
ger case,  in  determining  whether  Juniata  river  was  in 
Mifflin  county  or  Huntingdon  county  of  that  state.  The 
boundary  line  of  Miflflin,  as  formerly  existing,  crossed 
that  river  and  took  in  a  portion  of  territory  on  the  east- 
ern side  of  it,  just  as  did  the  boundary  line  of  Talla- 
poosa county  formerly  cross  the  Tallapoosa  river  and 
take  in  a  portion  of  the  territory  on  the  western  side 
of  it.  The  new  boundary  of  Mififlin  county  w^as  fixed 
as  "along  the  Huntingdon  county  line  to  Juniata  river, 
and  thence  up  said  river  to  Jack's  Narrows,"  and  the 
court  held  that  this  left  the  river — the  whole  bed  of 
the  river — in  Miflflin  county.  In  disposing  of  the  ques- 
tion, the  court  applied  the  same  rules  of  construction, 
previously  noted,  as  have  been  applied  by  our  Supreme 
Court  to  grants  and  conveyances.  It  said,  among  other 
things :  "By  the  common  law,  w-here  a  river  [not  tidal] 
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is  used  as  a  boundary  in  a  grant,  it  is  used  to  the  cen- 
ter or  middle  of  the  stream,  and  to  that  extent  the  title 
or  fee  attaches,  so  that  the  proprietor  of  each  bank  is 
the  owner  of  half  the  land  covered  by  the  water,  sav- 
ing to  the  public  the  right  of  highway.  ♦  ♦  ♦  This 
rule  has  been  adopted  in  several  ♦  ♦  ♦  states,  ]!f  ew 
York  among  the  number.  ♦  ♦  ♦  But  this  rule  w^as 
never  adopted  in  Pennsylvania.  *  *  *  In  Pennsyl- 
vania, wherever  a  stream  is  navigable,  and  it  is  *  *  * 
the  boundary  of  a  grant  by  the  state,  the  title  passes 
to  low-water  mark,  but  no  farther." 

This,  as  before  pointed  out,  is  the  rule  obtaining  in 
Alabama  as  to  navigable  nontidal  rivers,  which  the  Tal- 
lapoosa, we  judicially,  as  stated,  know  to  be. — BtiUock 
V.  Wilson,  supra;  Hess  v.  Cheney,  83  Ala.  251,  3  South. 
791;  Mobile  Transportation  Co.  v.  Mobile,  supra;  Glass 
V.  State,  30  Ala.  530;  Peters  v.  Neio  Orleans,  etc.,  56 
Ala.  533;  Williams  v.  Glover,  66  Ala.  193;  Walker  v. 
Allen,  72  Ala.  457;  Bayzer  v,  McMillan,  105  Ala.  399, 
16  South.  923,  53  Am.  St.  Rep.  133 ;  Webb  v.  Demopolis, 
95  Ala.  116,  13  South.  289,  21  L.  R.  A.  62. 

If  the  act  had  said  that  Elmore  county  should  be 
bounded  on  the  east  by  the  Tallapoosa  river,  a  different 
construction  might  obtain,  as  in  such  case  there  might 
be  room  for  holding  that  its  territory  extended  to  the 
middle  of  the  stream  {Kansas  v.  Missouri,  213  U.  S.  78, 
29  Sup.  Ct.  417,  53  L.  Ed.  706) ;  but  it  says  that  El- 
more county  shall  be  formed  of  "all  that  portion  of  Tal- 
lapoosa county    ♦     ♦     ♦    west  of  the  Tallapoosa  river." 

In  Handhf  v,  Anthony,  5  Wheat.  374,  5  L.  Ed.  113, 
the  Supreme  Court  of  the  United  States  held  that  the 
cession  by  Virginia  to  the  United  States  of  all  her  right 
to  the  territory  "situate,  lying,  and  being  to  the  north- 
west of  the  river  Ohio"  was  a  relinquishment  of  title 
to  the  land  lying  above  low-water  mark  on  the  north- 
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western  bank  of  that  stream.  See,  also,  Henderson 
Bndge  Co,  Case,  173  U.  S.  624,  19  Sup.  Ct.  877,  43  L. 
Ed.  835 ;  People  v.  Supermsws,  125  111.  9,  17  N.  E.  147. 

Without  stopping  to  discuss  the  many  authorities 
cited  by  appellee,  which  bring  about  hopeless  conflict, 
we  may  say  in  conclusion  that  we  are  clear  in  the  opin- 
ion that,  from  whatever  angle  the  matter  be  viewed — 
whether  the  Tallapoosa  river  be  navigable  or  nonnavi- 
gable — the  proper  construction  to  be  given  the  language 
of  the  act  under  consideration  is  to  hold  that  the  ter- 
ritory of  Elmore  county  only  extends  on  the  east  to  low- 
water  mark  of  the  Tallapoosa  river  as  the  boundary 
line  between  that  county  and  Tallapoosa  county.  It  fol- 
lows  that  the  judgment  appealed  from  must  be  reversed, 
which  is  accordingly  done. 

Reversed  and  remanded. 


Porter  v.  Tennessee  Coal,  Iron  &  R«  R«  Go. 

Motion  to  Retdx  Costs. 

(Decided  April  lo,  1915.     Rehearing  denied  May  11,  1915. 

68  South.  808.) 

1.  CoHts;  Taxation;  Witnesses. — Where  54  witne^Pes  were  sum- 
moned by  plaintiff,  none  of  whom  were  examined,  this  was  prima 
facie  excessive,  and  it  was  the  duty  of  the  court  to  tax  the  cost  of 
theui  all.  instead  of  a  part  only,  against  the  successful  party  sum- 
moning them,  unless  such  party  showed  by  affidavit  or  otherwise 
some  real  or  reasonable  apprehended  necessity  to  u?e  such  witnesses. 

2.  Same. — I'nder  section  3(i79.  Code  1907,  the  successful  party  to 
an  action  may  summon  as  many  witnesses  as  the  other  party  on  the 
collateral  issues  of  rei)utation  or  character,  without  laying  himself 
liable  to  have  a  retaxation  of  cost  as  to  such  witnesses,  if  they  were 
not  in  fact  examined,  but  the  number  such  party  may  summon  in 
excess  of  the  other  party,  without  so  laying  himself  open,  is  a  matter 
largely  in  the  discretion  of  the  trial  Judge. 

3.  amc;  Presumption. — On  an  appeal  it  will  be  presumed,  in  order 
to  support  the  decision  below  as  to  the  retaxation  of  costs  of  wit- 
nesses not  examined  by  the  successful  party,  that  there  was  no  abuse 
of  discretion  or  erroneous  action,  and  the  burden  is  on  the  complain- 
ing party  to  show  to  the  contrary  by  the  record. 
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4.  Sawic*.-^ Where  the  motion  was  to  retax  the  costs  as  to  certain 
witnesses  Hummoned  by  the  successful  party,  but  not  examined,  an 
affidavit  of  the  successful  party  stating  generally  that  none  of  the 
witnesses  were  subpoenaed  to  oppress  defendant  or  unnecessarily 
increase  the  cost,  was  not  sufficient  to  free  such  party  of  the  implica- 
tion of  oppression,  since  it  averred  merely  a  mental  status,  and 
failed  to  Fet  forth  the  fact  showing  the  good  faith  of  such  status, 
uiK)n  which  an  issue  could  be  taken. 

5.  Same. — Under  section  3679,  Code  1907,  where  the  successful 
party  summoned  54  witnesses,  but  did  not  examine  them,  and  the 
unsuccessful  party  made  application  for  retaxation  of  the  costs  as 
to  these  wltnes.«ies.  an  affidavit  stating  that  such  witnesses  were  sum- 
moned to  prove  a  single  material  fact  in  the  case,  the  action  of  the 
court  In  allowing  the  fees  of  half  of  such  witnesses  as  costs  against 
the  unsuccessful  party,  and  retaxing  the  costs  and  fees  of  the  other 
half  against  the  successful  party,  was  a  sufficiently  liberal  exercise 
of  the  court's  discretion  In  favor  of  the  successful  party. 

6.  Same. — Where  the  affidavit  in  opposition  to  the  motion  to  retax 
the  costs  as  to  54  witnesses  summoned  by  the  successful  party,  but 
not  examined,  alleged  that  the  witnesses  were  summoned  to  impeach 
the  testimony  of  one  who,  it  was  expected,  would  be  called  as  a 
witness  by  the  defendant  party,  but  who  was  not  so  called,  the  trial 
court  did  not  abuse  its  discretion  under  section  3679,  Code  1907,  in 
retaxing  the  successful  party  with  the  fees  lind  costs  of  half  of  such 
witnesses.  • 

7.  Appeal  and  Error;  Bill  of  Exception. — The  recitals  In  the  bill 
of  exceptions  must  be  taken  as  true. 

8.  CoHts;  Retaxation;  Witness. — ^Where  the  affidavit  in  opposition 
to  a  motion  to  retax  costs  set  up  that  the  necessity  for  the  examina- 
tion of  the  witnesses  summoned  was  obviated  by  a  failure  of  defend- 
ant to  introduce  a  single  witness,  or  to  conduct  the  trial  as  it  had  on 
several  previous  trials  of  the  cause,  such  allegation  was  not  sufficient 
to  Justify  the  appellate  court  in  asserting  that  the  trial  court  abused 
its  discretion  in  retaxing  the  costs  as  to  half  of  54  witnesses  who  were 
summoned  but  not  examined,  since  the  averments  show  no  sufficient 
excuse  for  summoning  such  a  number  of  witnesses  where  they  were 
not  examined. 

9.  Same. — The  allegations  of  the  affidavit  that  such  witnesses  were 
summoned  to  defend  the  character  for  veracity  of  the  main  witness 
for  the  successful  party,  was  not  sufficient  as  a  basis  for  allowing 
such  party  any  witnesses  to  sustain  the  character  of  such  named 
witness,  since  there  was  a  failure  to  allege  facts  showing  that  there 
existed  any  reason  to  expect  an  attack  upon  the  character  of  such 
witness. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

Leanna  Porter  sued  the  Tennessee  Coal,  Iron  &  Rail- 
way Company,  and  had  judgment,  whereupon  defend- 
ant moved  for  a  retaxation  of  costs  as  to  a  number  of 
witnesses  summoned  by  plaintiff.    The  court  granted 
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the  motion  as  to  a  part  of  the  witnesses,  and  plaintiff 
appeals.   Affirmed. 

The  judgment  of  the  Court  of  Appeals  in  this  case 
was  reviewed  by  the  Supreme  Court  on  certiorari,  and 
the  writ  was  denied.  See  193  Ala.  679,  69  South.  1018. 
— Reporter. 

W.  A.  Denson^  for  appellant. 

Pbrcy^  Bennbrs  &  BijRR^  for  appellee. 

THOMAS,  J. — The  only  error  assigned  is  the  action 
of  the  trial  court  in  granting  in  part  the  motion  of  ap- 
pellee, which  was  defendant  below  and  the  unsuccessful 
party  to  the  suit,  to  retax  certain  items  of  the  costs  in- 
cluded in  the  bill  of  costs,  totaling  |180.90,  of  54  named 
witnesses,  who,  it  was  shown  by  defendant  without  dis- 
pute, on  the  hearing  of  the  motion,  had  been  summoned 
by  the  plaintiff  appellant,  but  who  had  not  been  exam- 
ined at  all  on  the  trial. 

(1)  Upon  this  showing  of  defendant,  the  taxation  of 
the  costs  of  these  witnesses  against  it  was  prima  facie 
excessive;  and  it  became  the  duty  of  the  court  to  cor- 
rect the  wrong  by  retaxing  the  cost  of  them  all,  instead 
of  only  half  of  them,  as  it  did  do,  against  the  plaintiff, 
who  appeals,  unless  the  plaintiff  then  made  proper  and 
satisfactory  showing,  by  affidavit  or  otherwise,  of  some 
real  or  reasonably  apprehended  necessity  to  use  the  wit- 
nesses.— Forcheimer  v.  Kaver,  79  Ala.  285;  Terry  v. 
Montgomery,  166  Ala.  130,  52  South.  314;  BHley  v. 
Hodges,  3  Port.  335.  In  the  last-cited  case,  it  is  said: 
"It  certainly  cannot  be  maintained  that  the  unsuccess- 
ful party  should  not  [in  any  event]  be  taxed  with  the 
costs  of  witnesses  summoned  ♦  ♦  ♦  but  not  sworn. 
It  frequently  happens  that  a  party,  under  an  impres- 
sion that  the  disclosure  of  certain  facts  will  become  ma- 
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terial,  summonses  witnesses,  which,  as  the  trial 
progresses,  he  is  admonished  that  it  is  unnecessary 
to  examine.  In  such  a  case,  if  it  appears,  by  aflSdavit 
or  otherwise,  that  the  object  of  the  party  summoning 
was  not  to  oppress  his  opponent,  but  to  prove  material 
facts,  the  attendance  of  the  witness  should  be  allowed." 
— BriJey  v,  Hodges,  supra, 

(2)  By  this  language  the  court  is  not  to  be  under- 
stood, however,  as  holding  or  as  intending  to  hold  that 
the  aflSdavit,  or  other  showing,  ol  the  party  summon- 
ing such  unexamined  witnesses,  is  conclusive  of  the  pur- 
pose for  which  they  were  summoned.  It  may,  like  any 
other  evidence  a  party  may  offer  in  a  cause,  be  contro- 
verted or  shown  to  be  untrue. — Porter  v.  Williams,  22 
Ala.  525.  Nor  is  the  court  to  be  understood  as  holding 
or  as  intending  to  hold  that,  when  the  successful  party 
establishes  the  necessity,  real  or  apprehended,  for  sum- 
moning the  witnesses  whom  he  did  not  examine,  the 
costs  of  all  of  such  witnesses,  irrespective  of  their  num- 
ber, must  be  charged  to  the  unsuccessful  party.  We 
have  a  statute,  designed  to  prevent  oppression  and  to 
protect  the  unsuccessful  party,  which  puts  a  limitation 
upon  the  successful  party  as  to  the  number  of  witnesses 
he  may,  at  the  expense  of  the  unsuccessful  party,  have 
subpoenaed  to  establish  a  particular  fact,  w^hich  statute 
(Code,  §  3679)  reads:  "No  more  than  two  witnesses 
shall  be  taxed  in  any  bill  of  costs,  who  were  called  to 
prove  any  one  matter  of  fact,  or,  having  been  subpoenaed, 
were  not  examined,  unless  the  court,  upon  a  motion  to 
retax  the  costs,  should,  in  its  discretion,  consider  that 
the  circumstances  of  the  case  warranted  the  examining 
or  summoning  of  more  than  two  witneses  for  the  proof 
of  a  particular  fact ;  or  unless  such  witnesses  were  sum- 
moned or  examined  to  assail  or  defend  the  reputation 
of  a  witness  for  veracity,  or  to  assail  or  defend  the  char- 
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acter  of  a  party  when  character  is  put  in  issue." — Code, 
§  3679. 

And,  even  when  it  is  made  satisfactorily  to  appear 
that  the  witnesses  were  summoned  to  assail  or  defend 
the  reputation  of  a  witness  or  the  character  of  a  party, 
and  that  it  was  necessary,  or  reasonably  appeared  to 
be  so,  to  the  proper  prosecution  or  defense  of  the  suit, 
the  law  does  not  give  to  the  successful  party  carte 
blanche  to  summons,  at  the  expense  of  the  opposite  par- 
ty, as  many  witnesses  to  this  end  as  he  may  choose.  He 
is  bound  to  exercise  a  proper  discretion  as  to  the  num- 
ber he  summonses  even  for  this  purpose.  If  he  subjMB- 
nas  an  unnecessary  number,  he  may  be  required,  al- 
though successful,  to  pay  the  costs  of  so  many  of  them 
as  w^ere  not  reasonably  necessary. — 11  Cyc.  118,  119, 
and  authorities  next  cited  herein.  Certainly  he  may 
summons,  as  a  matter  of  right,  as  many  as  the  opposite 
party  subpoenas  on  such  collateral  issue  of  reputation 
or  character  {Porter  v.  Williams,  22  Ala.  526) ;  but 
how  many  he  may  summon  in  excess  of  this  on  that 
issue  in  a  particular  case,  if  at  all,  is  a  matter  which 
must  necessarily,  like  the  question  as  to  how  many  he 
may  summon  in  excess  of  two  to  prove  a  particular  fact, 
be  left  largely  to  the  discretion  of  the  judge  before 
whom  the  trial  was  had  and  who  is  consequently  in  a 
better  position  to  pass  on  it  than  a  reviewing  court. 
—Code,  §  3679;  Esselma/rv  v.  Brown,  2  Sneed  (Tenn.) 
303;  Holmes  v.  Johnson,  33  N.  C.  (11  IredelFs  Law) 
55 ;  Ramdolph  v.  Perry,  2  Port.  384,  385,  27  Am.  Dec. 
659 ;  Porter  vi  Williams,  supra. 

(3)  On  appeal,  it  will  be  presumed,  in  support  of 
the  determination  of  the  lower  court  as  to  these  matters, 
that  it  did  not  abuse  its  discretion,  and  that  its  action 
was  free  from  error,  unless  the  party  complaining  af- 
firmatively shows  to  the  contrary  by  the  record. — 11 
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Cyc.  168 ;  Twrey  v.  Bishop,  104  Ala.  548,  16  South.  422 ; 
Beadle  v.  Davidson,  755  Ala.  494. 

The  only  showing  made  by  the  plaintiff  appellant  in 
opposition  to  defendant's  said  motion  to  retax  the  costs 
of  these  54  witnesses,  shown  to  have  been  so  summoned 
by  plaintiff  but  not  examined,  consisted  of  an  aflfidavit 
filed  by  her,  which  contained,  as  her  alleged  reasons  and 
excuse  for  summoning  said  witnesses  and  for  dispens- 
ing with  their  testimony,  6  separate  and  distinct 
grounds.  The  court  was  so  suflBciently  impressed  with 
these  grounds  as  to  decline  to  grant  in  toto  the  defend- 
ant's motion  to  retax  against  plaintiff  the  cost  of  all 
these  witnesses  ( 54 ) ,  but  granted  it  in  part  and  retaxed 
her  with  half,  thereby  requiring  defendant  to  pay  for 
the  other  half;  that  is,  for  27  of  the  plaintiff's  witnesses 
whom  she  had  summoned  but  did  not  examine.  She  ( the 
plaintiff)  insists  that  on  the  showing  so  made  (the  af- 
fidavit mentioned)  we  should  say  that  the  court  erred, 
and  that  she  should  not  be  charged  with  the  costs  of 
any  of  the  54  witnesses.  We  cannot  so  agree,  and  are 
of  opinion  that,  when  the  several  grounds  of  excuse  or 
justification  for  summoning  said  witnesses,  as  set  forth 
in  plaintiff's  said  aflSdavit,  are  examined  and  analyzed 
in  the  light  of  the  principles  hereinbefore  announced, 
the  reasons  of  our  conclusion  will  be  apparent. 

The  first  ground  is  a  mere  general  one,  and  need  not 
be  separately  considered,  merely  stating  in  sweeping 
terms,  as  it  does,  that  none  of  said  witnesses  were  sub- 
poenaed for  the  purpose  of  oppressing  defendant  or  of 
unnecessarily  increasing  the  cost.  This  was,  it  is  true, 
a  proper,  if  not  to  say  a  necessary,  averment,  in  con- 
junction with  other  averments  setting  forth  in  detail 
ivhy  and  for  what  purpose  said  witnesses  were  sub- 
poenaed, but  in  and  of  itself,  and  standing  alone,  it  was 
<?ertainly  insufficient  to  acquit  plaintiff  of  the  implica- 
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tion  of  oppression,  averring,  as  it  did,  only  a  mental 
status  and  failing  to  aver  facts  to  show  the  bona  fides 
of  that  status  and  upon  which  issue  could  be  taken. 

(5)  The  second  ground  alleges  that  "said  witnesses," 
who,  as  seen,  were  54,  were  summoned  for  the  purpose 
of  proving  a  custom  existing  at  defendant's  mine,  where 
the  injury  to  plaintiff's  intestate  occurred,  as  to  defend- 
ant's propping  the  roof.  Assuming,  though  it  nowhei-e 
appears,  that  the  existence  of  such  custom  was  a  ma- 
terial fact  in  the  case,  or  that  it  was  reasonably  appre- 
hended that  it  would  be  material  {Porter  v.  Williarms^ 
supra)  ^  still  2  witnesses,  and  not  54,  are  all,  as  a  matter 
of  law,  that  plaintiff  was  entitled  to  have,  at  defend- 
ant's expense,  to  prove  such  custom,  unless  the  trial 
court,  in  its  discretion,  should  determine  to  allow  more. 
The  court,  as  seen,  was  indeed  liberal  in  exercising  such 
discretion,  and  allowed  plaintiff  27  witnesses  for  this 
purpose. — Code,  §  3679. 

(6)  The  third  ground  alleged  that  "said  witnesses'^ 
(who,  as  seen,  were  54)  were  "summoned  for  the  pur- 
pose of  impeaching  the  testimony  [not  the  character 
— Palmer  v.  Southern  Ry,  Go,^  151  Ala.  353]"  of  one 
Pampley,  who,  as  was  alleged,  it  was  anticipated,  for 
reasons  stated  in  the  affidavit,  would  be  introduced  as  a 
witness  by  defendant,  but  which  was  not  done,  and  which 
consequently  relieved,  as  alleged,  the  necessity  of  ex- 
amining  said  witnesses  on  that  score.  The  effect  of  the 
action  of  the  court  on  the  motion  to  retax,  in  the  light 
of  the  verbiage  of  this  affidavit,  was  likewise  to  allow 
plaintiff  27  witnesses  for  this  purpose,  and  we  are  cer- 
tainly unwilling  to  say,  on  this  showing,  that  the  court 
abused  its  discretion  by  declining  to  allow  the  whole 
54,  even  if  it  was  plaintiff's  purpose,  in  summoning  said 
witnesses,  to  impeach  the  character,  instead  of  merely 
to  impeach  the  testimony  of  said  Pampley. 
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The  fourth  ground  alleges  that  ^^said  witnesses"  (who, 
as  seen,  were  54)  were  'summoned  for  the  purpose  of 
impeaching  the  testimony"  (not  the  character)  of  one 
Greene,  who,  it  was  anticipated,  for  reasons  alleged  in 
the  affidavit,  would  be  introduced  as  a  witness  by  de- 
fendant, but  which  was  not  done,  etc.  The  same  criti- 
cisms made  as  to  the  last  preceding  ground  equally 
apply  as  to  this. 

(7).  The  fifth  ground  alleged  no  reason  for  summon- 
ing said  witnesses,  but  merely  plaintifPs  reasons  for  not 
examining  them,  stating  in  a  general  way  that  the  ne- 
cessity for  doing  so  was  obviated  by  the  failure  of  de- 
fendant "to  introduce  a  single  witness  in  its  behalf  or  , 
to  conduct  the  trial  as  it  had  on  the  several  previous 
trials  of  the  case."  The  quoted  averment  that  defend- 
ant failed  "to  introduce  a  single  witness,"  etc.,  is  seem- 
ingly in  conflict  with  the  recitals  in  the  bill  of  excep- 
tions, which  must  be  taken  as  true,  and  which  states 
(quoting)  :  "Said  trial  was  entered  upon  in  said  court 
on  January  6,  1914,  and  the  plaintiff  introduced  her 
evidence,  and  the  defendant  introduced  its  evidence,  and 
the  plaintiflf  thereupon  introduced  her  evidence  in  re- 
buttal, and  counsel  for  plaintiff  and  counsel  for  defend- 
ant then  argued  the  case  to  the  jury,"  etc. 

But  even  taking  as  true  the  averments  of  plaintiff's 
affidavit  in  this  particular,  and  assuming  that  it  shows 
sufficient  excuse  for  not  examining  said  witness,  it  cer- 
tainly shows  none  for  subpoenaing  them,  unless  possi- 
bly by  inference,  which  we  may  draw,  as  a  "glittering 
generality,"  to  the  effect  that  they  were  summoned  to 
rebut  evidence  which  defendant  had  introduced  on  prev- 
ious trials,  but  failed  to  introduce  on  this  trial ;  but  this 
ground  of  the  affidavit  signally  failed  to  point  out  what 
that  evidence  was  and  in  what  way  it  was  to  be  rebut- 
ted, T^hether  by  a  denial  of  the  testimony  of  defendant's 
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witnesses  or  by  impeaching  their  character  for  veracity. 
If  by  denial,  then  the  plaintiff,  as  a  matter  of  law,  was, 
as  seen,  entitled  to  only  two  witnesses  on  each  partic- 
ular fact;  beyond  that,  it  was  discretionary  with  the 
trial  court  as  to  how  many  witnesses  it  would  allow 
plaintiff  for  such  purpose.  Can  we,  when  it  appears 
that  the  court  allowed  plaintiff  the  costs  for  27  of  her 
unexamined  witnesses,  say,  on  the  wholesale  statement 
of  the  plaintiff  as  to  the  necessity  for  54,  even  though 
it  is  sworn  to,  that  she  was  not  allowed  at  least  two 
witnesses  on  each  contemplated  issue  of  a  particular 
fact  and  as  many  for  impeaching  purposes  as  were  rea- 
sonably necessary?  It  would  certainly  be  a  wild  guess 
and  conjecture  to  predicate  a  reversal  of  the  lower  court 
on  this  ground  of  the  aflSdavit. 

(8)  The  last  ground  of  the  affidavit  alleged  that  the 
witnesses  were  subpoenaed  for  the  purpose,  together 
with  the  purposes  before  mentioned,  of  defending  the 
character  for  veracity  of  the  plaintiff's  main  witness, 
one  HoUins,  which  had  it  been  attacked  and  left  unsup- 
ported, as  averred,  would  have  materially  weakened 
plaintiff's  case.  What  we  have  heretofore  said  with  re- 
spect to  the  third  and  fourth  grounds  of  the  affidavit 
sufficiently  shows  that  a  reversal  of  the  lower  court 
would  not  be  justified  on  this  ground,  as  the  court  in 
effect  also  allowed  plaintiff  the  cost  of  27  witnesses  for 
the  purpose  of  sustaining  the  character  of  said  Hollins. 
Besides,  it  may  be  said  with  respect  to  this  ground  that 
it  was  totally  deficient  as  a  basis  for  allowing  plaintiff 
any  witnesses  to  sustain  the  character  of  said  Hollins 
in  that  it  wholly  failed  to  alleged  any  facts  from  which 
it  could  be  said  that  plaintiff  had  any  right  or  reason 
to  expect  that  defendant  would  attack  the  character  of 
said  Hollins.  Without  some  foundation  for  such  a  be- 
lief, the  law  would  not  justify  the  subpoenaing  of  the 
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witnesses  at  defendant's  expense. — Porter  v.  WiTlia/nis, 
22  Ala.  525. 

(9)  Summing  up,  we  may  say  it  appears  that  the 
plaintiff  summoned  54  witnesses  whom  she  did  not  ex- 
amine. In  her  affidavit  she  swears  in  eflfeet  that  they 
were  summoned  to  testify  to  5  separate  and  distinct 
facts,  as  before  detailed,  not  some,  specifying  them,  to 
one  fact  and  some  to  another,  but  all  for  the  same  pur- 
pose and  to  testify  to  the  same  facts.  The  court  allowed 
her  the  cost  of  27  of  them ;  in  eflfeet,  therefore,  27  wit- 
nesses on  each  of  the  5  facts,  issue  upon  which  it  was 
contemplated  would  arise,  but  which  did  not  arise.  We 
are  unable  to  say,  on  the  showing  made,  that  the  court 
erred. 

Affirmed. 


V.  Gty  of  Montgomery. 

Violating  Municipal  Ordina/nce. 

(Decided  June  1,  1915.    69  South.  224.) 

1.  Municipal  Corporation;  Ordinances;  Violation;  Evidence. — 
Where  the  prosecution  is  by  a  city  for  the  violation  of  its  ordinances 
prohibiting  the  doing  of  a  particular  business,  but  fixing  no  penalty 
for  a  failure  to  do  so,  it  must,  in  order  to  sustain  a  conviction,  intro- 
duce in  evidence  an  ordinance  imposing  a  penalty  for  a  violation  of 
the  license  ordinance. 

2.  Evidence;  Judicial  Notice.-r-The  courts  do  not  take  Judicial  no- 
tice of , the  ordinances  of  municipalities. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstbad  Brown. 

F.  A.  Bivins  was  convicted  of  violating  the  ordinance 
against  doing  a  telegraph  business  without  license,  and 
he  appeals.    Reversed  and  remanded. 

41  —  13 
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RusHTON^  Williams  &  Crenshaw^  and  Martin  & 
Martin^  for  appellant. 

Edward  S.  Watts^  for  appellee. 

THOMAS,  J.— (1,  2)  The  defendant  (appellant)  was 
charged  with  the  violation  of  a  municipal  ordinance,  in 
that  he  did  within  the  city  limits  a  telegraph  business 
for  which  a  license  was  required  by  an  ordinance  of  the 
city  without  first  obtaining  such  license.  The  bill  of 
exceptions,  which  purports  to  set  out  all  the  evidence, 
shows  that  the  city  introduced  in  evidence  an  ordinance 
requiring  the  taking  out  of  a  license,  and  fixing  the 
amount  thereof,  for  the  doing  of  such  business  in  the 
city,  but  in  such  ordinance  no  penalty  is  fixed  for  the 
failure  of  any  person,  doing  such  business,  to  take  out 
a  license.  In  other  words,  the  ordinance  contains  no 
penal  provision  whatever  itself,  nor  was  any  other  ordi- 
nance introduced  in  evidence  containing  such  a  provi- 
sion and  making  it  an  offense  against  the  laws  of  the 
city  for  a  person  to  engage  in  the  business  alleged  with- 
out taking  out  a  license.  If  there  is  such  an  ordinance, 
it  was  necessary  to  the  city's  case  and  to  the  conviction 
of  defendant  (appellant)  that  it  be  proved  by  the  city, 
as  courts  cannot  take  judicial  knowledge  of  municipal 
ordinances. — FurKo/m  v.  Hwntsville^  54  Ala.  263;  Cdse 
V,  Mobile,  30  Ala.  538. 

The  lower  court  erred,  therefore,  in  giving  the  aflSrm- 
ative  charge  for  the  city  and  in  refusing  it  to  the  de- 
fendant. 

Any  expression  of  opinion  on  the  other  questions 
urged — that  is,  as  to  the  validity  or  invalidity  of  the 
mentioned  ordinance  that  was  introduced  by  the  city 
— would  be  dictum ;  for,  even  assuming  its  validity,  the 
defendant,  though  he  might  be  sued  for  the  amount  of 
the  license  tax  required  by  the  ordinance,  could  not 
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be  convicted  for  a  violation  of  the  ordinance,  failing, 
as  it  does,  to  contain  a  penal  provision,  unless,  of  course, 
there  is  some  other  ordinance  containing  such  a  provi- 
sion and  making  it  an  oflfense  to  violate  the  ordinance 
in  question. 

Whether  there  is  or  is  not  in  existence  such  an  ordi- 
nance as  the  latter  does  not,  as  said,  appear,  and  we 
must,  until  the  contrary  is  shown,  presume  that  there 
is  not.  So  presuming,  the  validity  of  the  ordinance  here 
in  question  is  not  therefore  raised  in  this  case,  which 
is  reversed  and  remanded  for  reasons  before  stated. 

Reversed  and  remanded. 


HiU  V.  City  of  Prattville. 

Violating  Munk*ipal  Ordinance, 

(Decided  May  18,  1915.    Rehearing  denied  June  3,  1915. 

6.*>  South.  227.) 

1.  Criminal  Laic;  Other  Offenses;  Evidence. — Where  one  Is  chargeil 
with  violating  the  prohibition  law  and  the  testimony  showed  a  sale 
of  whisky,  the  admission  of  evidence  of  a  sale  at  a  different  time  and 
place  was  improper. 

2.  Witnesses;  Impeachment. — Where  defendant  is  charged  with 
violating  a  municipal  ordinance  prohibiting  the  sale  of  intoxicating 
liquors,  it  was  not  proper  to  require  him  on  cross-examination  to 
testify  as  to  his  previous  trial  and  conviction  of  a  similar  offense. 

3.  Appeal  and  Error;  Objection;  Time  to  Interpose. — Where  the 
appellee  invites  a  ruling  on  questions  presented  by  bill  of  exceptions 
on  the  original  hearing,  it  cannot,  on  application  for  rehearing,  object 
to  the  bill  as  not  having  been  properly  filed,  especially  where  the 
signature  of  the  Judge  appeared  at  the  conclusion  of  the  bill  as  set 
out  in  the  transcript,  following  the  statement  that  the  same  was 
tendered  as  defendant's  legal  bill  of  exceptions. 

Appeal  from  Autauga  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

J.  W.  Hill  was  convicted  of  violating  an  ordinance 
of  the  city  of  PrattviUe,  and  on  appeal  to  the  circuit 
court  was  again  convicted,  and  appeals.  Reversed  and 
remanded. 
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C.  E.  O.  TiMMERMAN^  for  appellant. 

Eugene  Ballard,  aod  Thomas  &  Wiley,  for  appellee. 

PELHAM,  P.  J.— (1)  The  defendant  was  charged  in 
one  count  with  a  violation  of  the  prohibition  laws.  The 
testimony  of  the  state's  witness,  if  believed,  showed  the 
commission  of  the  oflfense  charged  (i.  e.,  a  sale  of  whis- 
ky), and  the  defendant's  guilty  connection,  by  direct 
testimony  of  a  specific  act  which,  within  itself,  consti- 
tuted the  crime,  as  well  as  the  defendant's  commission 
thereof,  and  the  admission  of  evidence  of  another  sale 
at  a  different  place  and  time,  against  the  defendant's 
objection,  was  improper. — Moore  v.*8tate^  10  Ala,  App. 
179,  64  South.  520,  and  authorities  there  cited. 

(2)  When  the  defendant  was  being  examined  as  a 
witness  in  his  own  behalf,  the  city's  counsel  was  per- 
mitted to  ask,  and  the  defendant  was  required  to  testi- 
fy, against  objections  seasonably  interposed  by  defend- 
ant's counsel,  that  on  a  prior  occasion  to  the  one  in 
question,  when  he  was  charged  with  selling  whisky,  he 
had  been  tried  and  convicted  by  the  mayor  of  the  city 
of  Prattville  of  a  similar  oflfense.  In  this  the  court  was 
in  error. — Willingham  v.  State,  10  Ala.  App.  161,  64 
South.  544;  Hammock  v.  State,  8  Ala.  App.  367,  62 
South.  322. 

For  the  errors  pointed  out,  the  judgment  of  convic- 
tion must  be  reversed,  and  the  cause  remanded  for  trial 
in  conformity  with  the  above  holdings. 

Reversed  and  remanded. 

ON  REHEARING. 

(3)  On  the  original  submission  of  this  case,  the  ap- 
pellee discussed  and  invited  our  rulings  upon  questions 
presented  by  the  bill  of  exceptions,  treating  the  bill  set 
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out  in  the  transcript  as  a  legal  bill,  and  the  signature 
of  the  judge  thereto  as  shown  by  the  transcript  as  an 
approval  and  signing  of  the  bill,  as  well  as  an  endorse- 
ment by  him  showing  the  date  of  presentation.  The  sig- 
nature of  the  judge  appears  at  the  concl\Lsion  of  the 
bill  as  set  out  in  the  transcript,  following  the  statement 
that  same  is  tendered  as  the  appellant's  legal  bill  of 
exceptions  in  the  case  when  signed  by  the  presiding 
judge,  and  although  the  signature  is  immediately  pre- 
ceded by  the  date  and  the  w^ord  "presented,"  it  might 
be  taken  as  a  signature  of  approval  to  the  bill,  while 
at  the  same  time  showing  presentation.  At  least  we 
do  not  think  the  view  taken  by  the  appellee  on  the  orig- 
inal submission,  when  we  w^ere  invited  to  consider  and 
pass  on  the  court's  rulings,  as  presented  by  the  bill,  to 
be  unwarranted,  and  we  do  not  deem  the  question  as 
to  the  bill  not  being  shown  by  the  transcript  to  have 
been  properly  signed,  now  raised  by  the  appellee  for  the 
first  time  on  application  for  rehearing,  to  be  meritori- 
ous, and  the  application  for  a  rehearing  wall  be  denied. 
Overruled. 


Dunaway  &  Lambert,  et  al.  v.  Stickney. 

Detinue. 

(Decided  June  30,  1915.    Rehearing  denied  July  19,  1915. 

69  South.  232.) 

1.  Detinue;  Identity  of  Property;  Jury  Question. — Where  the  action 
was  detinue  for  a  mule  by  a  purchaser  from  the  mortgagor  against 
the  mortgagee,  the  question  of  the  identity  of  the  mule  purchased 
with  that  of  the  mule  covered  by  the  mortgage,  was  for  the  jury. 

2.  Same;  Evidence. — In  such  a  case,  the  mortgage  was  admissible 
in  evidence. 

3.  Charge  of  Court;  Assuming  Facts, — A  charge  which  assumes  as 
a  fact  a  matter  about  which  there  is  controversy  in  the  evidence,  Is 
properly  refused. 
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Appeal  from  Hale  Circuit  Court. 

Heard  before  Hon.  B.  M.  Millbb. 

Action  by  Dunaway  &  Lambert  and  others  against 
Joseph  B.  Stickney.  Judgment  for  defendant,  and  plain- 
tiffs appeal.   Reversed  and  remanded. 

For  former  report  of  this  case,  see  169  Ala.  464,  53 
South.  770. 

Plaintiffs  claim  the  mule  under  purchase  from  one 
Will  Hinton,  and  the  defendant  claims  under  a  mort- 
gage covering  a  sorrel  mule  colt  named  Traveller.  The 
contention  was  one  of  fact  as  to  the  identitv  of  the  mule 
purchased  with  that  mortgaged. 

The  following  were  some  of  the.  charges  given  for  the 
defendant:  (2)  It  was  the  duty  of  the  plaintiflf,  before 
buying  the  mule  in  question,  to  make  inquiry  as  toi 
whether  it  was  the  same  mule  mortgaged  to  Stickney  in 
the  mortgage  offered  in  evidence,  and  if  such  inquiry, 
had  it  been  made,  would  have  disclosed  that  it  was  the 
same  mule,  plaintiffs  are  not  entitled  to  recover,  and 
the  verdict  should  be  for  the  defendant. 

(3)  It  is  immaterial  whether  the  color  of  the  mule  in 
question  is  bay  or  sorrel,  if  you  believe  that  the  plain- 
tiffs would  have  found  out,  if  they  had  made  inquiry, 
that  it  was  the  mule  mortgaged  by  Hinton  to  Stickney. 

(4)  If  you  are  reasonably  satisfied  from  the  evidence 
that,  at  the  time  Hinton  gave  the  mortgage  to  Stick- 
ney, the  mule  in  question  was  sorrel  in  color,  you  must 
return  a  verdict  for  the  defendant. 

(5)  The  sole  question  for  your  determination  in  this 
case  is  whether  the  plaintiffs  would  have  found  out, 
if  they  had  made  inquiry,  that  the  mule  in  question  was 
the  same  mule  mortgaged  by  Hinton  to  Stickney.  If 
you  find  that  inquiry  by  them  would  have  disclosed  such 
to  be  the  fact,  your  verdict  must  be  for  the  defendant. 
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(6)  Under  the  evidence  in  this  case,  it  was  the  duty 
of  the  plaintiff,  whether  the  mule  in  question  was  sor- 
rel or  bay,  to  make  inquiry  as  to  whether  it  was  th,e 
same  mule  covered  by  defendant's  mortgage ;  and  if  you 
believe  that,  if  they  had  made  such  inquiry,  they  would 
have  found  it  to  be  the  same  mule  upon  which  defend- 
ant had  a  mortgage,  you  must  return  a  verdict  for  the 
defendant. 

Thomas  E.  Knight,  and  A.  M.  Tfnstall,  for  appel- 
lant 

R.  B.  EviNS,  for  appellee. 

RROWN,  J. — The  evidence  shows  without  dispute 
that  the  plaintiffs  purchased  the  mule  in  controversy 
from  Will  Hinton  in  May,  1907;  that  it  was  the  only 
mule  Hinton  owned  during  that  year;  that  at  the  time 
of  the  trial  this  mule  was  a  bay  mule  with  black  legs. 
The  mule  described  in  the  mortgage  under  which  the 
defendant  claims  is  "one  sorrel  mule  colt.  Traveller," 
and  the  evidence  tended  to  show  that  the  mule  pur- 
chased by  plaintiffs  was  of  a  sorrel  color  in  the  early 
part  of  the  year  1907,  and  that  its  color  had  changed 
to  a  bay  color,  that  it  was  named  Traveller;  but  there 
is  no  positive  evidence  that  the  mule  in  controversy  is 
the  identical  mule  Hinton  mortgaged  to  the  defendant. 
The  defendant  testified  himself  he  did  not  see  the  mule 
on  which  he  took  a  mortgage,  and  that  he  never  saw  the 
mule  in  controversy  until  it  was  taken  from  the  plain- 
tiffs and  delivered  to  him  by  the  deputy  sheriff. 

(1,  2)  While  this  evidence  strongly  tends  to  show 
that  the  mule  in  controversy  is  the  same  mule  that  Hin- 
ton mortgaged  to  the  defendant,  yet  its  identity  with 
the  mule  covered  by  the  mortgage  rests  in  inference  to 
be  drawn  by  the  jury  from  the  fact  that  Hinton  only 
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owned  one  mule,  and  the  name  of  that  mule  was  Travel- 
ler, and  the  other  facts  and  circumstances  in  the  case. 
— Stickney  v.  Duncuioay  &  Lambert,  169  Ala.  464,  53 
South.  770 ;  Pcmtaze  v.  West,  7  Ala.  App.  599,  61  South. 
42 ;  Argo  v.  Sylacwugw  Mercantile  Co.,  12  Ala.  App.  442, 
68  South.  534.  Under  the  ruling  of  the  Supreme  Court 
on  the  former  appeal,  the  mortgage  was  properly  ad- 
mitted in  evidence. 

(3)  Charge  2,  3,  4,  5,  and  6  invade  the  province  of 
the  jury,  in  that  they  assume  that  the  mule  in  contro- 
versy was  the  mule  upon  which  Hinton  gave  a  mort- 
gage to  the  defendant.  For  the  errors  committed  in  giv- 
ing these  charges,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


State,  ex  rel.  Jemigan  v.  Ham. 

Motion  to  Quash  Execution, 

(Decided  June  30,  1915.    69  South.  253.)  • 

1.  Judgment;  Issuance;  Revivor;  Amendment. — The  amendment  of 
a  judgment  nunc  pro  tunc  is  not  a  revivor  of  the  judgment  within  the 
provisions  of  section  4148,  Code  1907,  since  a  nunc  pro  tunc  entrj' 
is  one  made  then  of  something  that  was  actually  done  before,  to  take 
effect  as  of  the  former  date,  the  same  as  if  it  had  heen  entered,  except 
as  against  rights  of  third  parties. 

2.  Execution;  Motion  to  Quash;  Issue. — One  moving  to  quash  an 
execution  liecause  of  its  having  been  issued  more  than  a  year  after 
the  rendition  of  the  judgment,  without  a  revivor,  has  the  burden  of 
showing  that  the  judgment  was  not  recorded  within  a  year  after  its 
rendition,  an  exception  being  made  In  such  case  by  section  4148.  Code 
1907. 

3.  Same;  Wrong  Reason. — Where  the  court  properly  denied  the 
motion  to  quash  the  execution,  the  fact  that  the  court  placed  its  rea- 
sons for  such  denial  on  a  wrong  ground,  does  not  require  a  reversal 
of  the  judgment. 

Appeal  from  Coflfee  Circuit  Court 
Heard  before  Hon.  H.  A.  Pbarcb. 
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Mandamus  by  the  State  on  the  relation  of  Joe  Jemi- 
gan against  J.  N.  Ham  to  require  him  to  enter  a  mo- 
tion quashing  an  execution.  From  a  judgment  denying 
the  writ,  relator  appeals.    Afl&rmed. 

J.  A.  Carnlby,  for  appellant. 

RiLBY  &  Carmichabl^  for  appellee. 

THOMAS,  J. — (1,  2)  The  appeal  is  prosecuted  from 
the  judgment  of  the  lower  court  denying  a  petition  or 
motion  to  quash  an  execution.  The  only  insistence  here 
is  that  the  motion  or  petition  should  have  been  granted 
on  that  ground  thereof  which  alleged  that  the  execution 
was  issued  more  than  12  months  after  the  rendition  of 
the  judgment  and  without  any  revivor  of  the  judgment. 
Section  4148  of  the  Code  provides  that :  "No  execution 
shall  issue  on  a  judgment  or  decree  of  the  circuit,  chan- 
cery, or  probate  court,  on  which  an  execution  has  not 
been  sued  out  within  one  year  of  its  rendition,  until 
the  same  has  been  revived  by  scire  facias,  unless  the 
judgment  has  been  recorded  within  twelve  months  from 
rendition,"  etc. 

The  evidence  introduced  by  appellant  on  the  hearing 
of  the  motion  showed  without  dispute  the  following 
facts :  That  the  judgment  on  which  the  execution  sought 
to  be  quashed  was  issued  was  rendered  in  the  circuit 
court  of  Coffee  county  on  March  21,  1912;  that  there- 
after, on  September  19,  1913,  before  the  issuance  of  any 
execution  on  it,  the  judgment  was  amended  nunc  pro 
tunc  so  as  to  make  it  correctly  speak  the  judgment  of 
the  court  so  previously  rendered  on  March  21,  1912; 
that  on  October  13,  1913,  the  execution  here  sought  to 
be  quashed  was  issued,  and  that  it  was  the  first  exe- 
cution ever  issued  upon  the  judgment,  and  which  was 
issued,  as  seen  from  the    dates  given,  more    than   12 
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RusHTON^  Williams  &  Cbbnshaw,  and  Martin  & 
Martin,  for  appellant. 

Edward  S.  Watts,  for  appellee. 

THOMAS,  J.— (1,  2)  The  defendant  (appellant)  was 
charged  with  the  violation  of  a  municipal  ordinance,  in 
that  he  did  within  the  city  limits  a  telegraph  business 
for  which  a  license  was  required  by  an  ordinance  of  the 
city  without  first  obtaining  such  license.  The  bill  of 
exceptions,  which  purports  to  set  out  all  the  evidence, 
shows  that  the  city  introduced  in  evidence  an  ordinance 
requiring  the  taking  out  of  a  license,  and  fixing  the 
amount  thereof,  for  the  doing  of  such  business  in  the 
city,  but  in  such  ordinance  no  penalty  is  fixed  for  the 
failure  of  any  person,  doing  such  business,  to  take  out 
a  license.  In  other  words,  the  ordinance  contains  no 
penal  provision  whatever  itself,  nor  was  any  other  ordi- 
nance introduced  in  evidence  containing  such  a  provi- 
sion and  making  it  an  offense  against  the  laws  of  the 
city  for  a  person  to  engage  in  the  business  alleged  with- 
out taking  out  a  license.  If  there  is  such  an  ordinance, 
it  was  necessary  to  the  city's  case  and  to  the  conviction 
of  defendant  (appellant)  that  it  be  proved  by  the  city, 
as  courts  cannot  take  judicial  knowledge  of  municipal 
ordinances. — Furhami  v,  Huntsville,  54  Ala.  263;  Case 
V.  Mobile,  30  Ala.  538. 

The  lower  court  erred,  therefore,  in  giving  the  affirm- 
ative charge  for  the  city  and  in  refusing  it  to  the  de- 
fendant. 

Any  expression  of  opinion  on  the  other  questions 
urged — that  is,  as  to  the  validity  or  invalidity  of  the 
mentioned  ordinance  that  was  introduced  by  the  city 
— would  be  dictum ;  for,  even  assuming  its  validity,  the 
defendant,  though  he  might  be  sued  for  the  amount  of 
the  license  tax  required  by  the  ordinance,  could  not 
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be  convicted  for  a  violation  of  the  ordinance,  failing, 
as  it  does,  to  contain  a  penal  provision,  unless,  of  course, 
there  is  some  other  ordinance  containing  such  a  provi- 
sion and  making  it  an  offense  to  violate  the  ordinance 
in  question. 

Whether  there  is  or  is  not  in  existence  such  an  ordi- 
nance as  the  latter  does  not,  as  said,  appear,  and  we 
must,  until  the  contrary  is  shown,  presume  that  there 
is  not.  So  presuming,  the  validity  of  the  ordinance  here 
in  question  is  not  therefore  raised  in  this  case,  which 
is  reversed  and  remanded  for  reasons  before  stated. 

Reversed  and  remanded. 


HiU  17.  aty  of  PrattviUe. 

Violating  Municipal  Ordinance. 

(Decided  May  18,  1915.     Rehearing  denied  June  3,  1915. 

6»  South.  227.) 

1.  Criminal  Law;  Other  Offenses;  Evidence. — Where  one  is  charge<1 
with  violating  the  prohibition  law  and  the  testimony  showed  a  sale 
of  whisky,  the  admission  of  evidence  of  a  sale  at  a  different  time  and 
place  was  improper. 

2.  Witnesses;  Impeachment. — Where  defendant  is  charged  with 
violating  a  municipal  ordinance  prohibiting  the  sale  of  intoxicating 
liquors,  it  was  not  proper  to  require  him  on  cross-examination  to 
testify  as  to  his  previous  trial  and  conviction  of  a  similar  offense. 

3.  Appeal  and  Error;  Ohjection;  Time  to  Interpose. — ^Where  the 
appellee  invites  a  ruling  on  questions  presented  by  bill  of  exceptions 
on  the  original  hearing,  it  cannot,  on  application  for  rehearing,  object 
to  the  bill  as  not  having  been  properly  filed,  especially  where  the 
signature  of  the  judge  appeared  at  the  conclusion  of  the  bill  as  set 
out  in  the  transcript,  following  the  statement  that  the  same  was 
tendered  as  defendant's  legal  bill  of  exceptions. 

Appeal  from  Autauga  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

J.  W.  Hill  was  convicted  of  violating  an  ordinance 
of  the  city  of  Prattville,  and  on  appeal  to  the  circuit 
court  was  again  convicted,  and  appeals.  Reversed  and 
remanded. 
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tion,  of  spirituous,  vinous,  or  malt  liquors.  She  intro- 
duced no  evidence,  but  at  the  conclusion  of  the  evidence 
for  the  city  moved  to  exclude  it,  and,  upon  the  overrul- 
ruling  of  such  motion,  requested  the  general  affirma- 
tive charge,  which  was  refused.  The  rulings  of  the  court 
in  these  particulars  are  the  only  errors  insisted  upon 
in  brief. 

( 1 )  The  evidence  for  the  city  tended  to  show  without 
dispute  the  following  facts:  That  upon  the  search  of 
the  defendant's  house  by  the  officers  of  the  city  there 
was  found  therein  6  half  pints  of  Shaw's  malt  whisky, 
8  half  pints  of  Paul  Jones  whisky,  and  1  half  pint  of 
Victoria  whisky,  making  in  all  15  half  pints  of  prohib- 
ited liquors;  that  on  the  same  lot  with  her  home,  and 
inclosed  within  the  same  fence  that  inclosed  her  home, 
there  was  a  separate  building,  in  which  the  defendant 
conducted  and  carried  on  what  is  described  in  the  bill 
of  exceptions  as  '*a  negro  dance  hall  and  restaurant," 
and  which  was  only  six  feet  from  her  home,  each  hav- 
ing a  back,  as  well  as  a  front,  door;  that  at  about  the 
time  defendant's  home  was  searched,  and  during  the 
month  next  preceding,  there  had  been  seen  200  or  300 
freshly  emptied  whisky  bottles  lying  around  the  prem- 
ises— defendant's  home,  dance  hall,  and  restaurant — 
bearing  labels  indicating  the  contents  of  the  bottles  to 
have  been  the  same  brand  and  variety  of  whisky  as  was 
found  in  defendant's  house;  that  numerous  '^negroes," 
as  the  bill  of  exceptions  recites,  had  been  seen  on  num- 
erous occasions  to  enter  defendant's  dance  hall  or  res- 
taurant sober  and  to  come  out  subsequently  drunk.  It 
was  further  shown,  without  objection,  that  on  one  occa- 
sion the  defendant  had  pleaded  guilty  to  selling  whisky 
at  this  dance  hall  and  restaurant.  We  are  of  opinion 
that  the  evidence,  though  circumstantial,  was  sufficient 
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to  overcome  prima  facie  the  presumption  of  innocence, 
and  therefore  {Perry  r.  State ,  11  Ala.  App.  195,  65 
South.  683)  to  require  its  submission  to  the  jury,  who 
might  reasonably  infer  from  it  that  the  defendant  hud 
transferred  her  base  of  supply  from  the  dance  hall  and 
restaurant,  where  if  liquors  were  found  in  her  i>o.sses- 
sion  the  presumption  would  be  that  they  were  kept  for 
unlawful  purposes,  to  her  home,  where,  if  found,  no  such 
presumption  would  obtain,  and  where  it  was  nearly  as 
convenient  to  keep  such  liquors  for  sale  to  those  patron- 
izing the  dance  hall  and  restaurant  as  at  such  place 
itself.  The  circumstances  under  which  defendant  was 
keeping  the  liquors  in  her  home  were  such  as  to  aflford 
an  inference  that  she  was  keeping  them  for  unlawful 
purposes,  and  the  court  therefore  did  not  err  in  overrul- 
ing the  defendant's  motion  to  exclude  the  evidence  of- 
fered by  the  city,  or  in  refusing  the  aflBrmative  charge 
requested  by  defendant. — Perry  v.  State^  11  Ala.  App. 
195,  65  South.  683 ;  Lee  v,  State^  10  Ala.  App.  191,  64 
South.  637 ;  Chistin  v.  State,  10  Ala.  App.  177,  65  South. 
302;  Carmichael  v.  State,  11  Ala.  App.  209,  65  South. 
694;  Salley  v.  State,  9  Ala.  App.  82,  64  South.  185; 
Lfane  v.  City  of  Tuscaloosa,  12  Ala.  App.  604,  67  South. 
779;  Allison  v.  State,  1  Ala.  App.  206,  55  South.  453. 

(2)  The  defendant's  boldness  in  acknowledging  to  the 
searching  officers  that  she  had  some  liquor  in  her  house, 
and  in  telling  them  where  it  was,  was  not,  by  any  means, 
conclusive  of  her  innocence. — Talbert  v.  State,  121  Ala. 
33,  25  South.  690. 

It  follows  that  the  judgment  of  conviction  must  be, 
and  is,  affirmed. 

Affirmed. 
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City  of  Birmingham  v.  Brown. 

Violating  Municipal  Ordi^umce. 

(Decided  June  1,  1915.     Rehearing  denied  June  15,  1915. 

69  South.  263.) 

1.  Municipal  Corporation;  Ordinance;  Violation;  Limitations. — 
Construing  section  89,  Constitution  1901,  and  section  1251,  In  the  light 
of  the  statutes  applicable  to  municipal  corporations,  and  in  view  of 
the  fact  that  the  state  prescribes  limitations  for  practically  all  of- 
fenses, it  is  held  that  the  public  policy  of  the  state  is  in  favor  of 
barring  prosecutions  by  limitation  and  that  prosecutions  for  a  viola- 
tion of  city  ordinances  are  barred  in  analyogy  to  the  state  statute. 

2.  Same. — In  view  of  the  difference  noted  by  the  Constitution  be- 
tween "power"  and  "Jurisdiction,"  and  construing  sections  1215, 
1221,  7347  and  7348,  Code  1907,  and  section  168,  Constitution  1901. 
it  is  held  that  a  prosecution  for  violating  a  municipal  ordinance 
before  the  city  recorder  must  be  Instituted  within  00  days  after  the 
offense,  as  In  case  of  a  justice  of  the  peace. 

(But  see  City  of  Birmingham  v.  Browne  70  South.  718,  where  it  Is 
held  by  the  Supreme  Court  that  the  twelve  months  statute,  section 
7347,  Code  1907,  is  applicable  to  prosecutions  before  the  recorder, 
and  that  section  7348,  Code  1907,  is  without  application. — Reporter.) 

3.  Same;  Violation;  Action, — An  action  of  debt  for  recovery  of  | 
the  penalty  fixed  for  the  violation  of  a  municipal  ordinance  may  be  | 
brought  by  the  city  after  the  expiration  of  the  time  within  which  a  i 
criminal  prosecution  must  be  Instituted.  ^ 

4.  Criminal  Law;  Former  Jeopardy;  Violating  Ordinance. — Where 
a  defendant  was  prosecuted  for  the  violation  of  a  city  ordinance,  and 
discharged  because  the  prosecution  was  not  instituted  within  the 
time  prescribed  therefor  by  the  statute  of  limitations,  and  such 
offense  is  also  a  violation  of  the  state  law,  he  cannot  plead  that  dis- 
charge as  a  condition  barring  prosecution  under  the  state  law,  since 
he  was  never  in  jeopardy. 

(Brown,  J.,  dissents.) 

Appeal  from  Jefferson  Crimiual  Court. 

Heard  before  Hon.  Samuel  E.  Greene. 

Jerome  S.  Browu  was  prosecuted  before  the  recorder 
of  the  city  of  Birmingham  for  violating  a  city  ordinance, 
and  on  conviction  there  appealed  to  the  criminal  court, 
where  judgment  was  had  (luashing  the  complaint  and 
discharging  defendant.    The  city  appeals.    Affirmed. 

(The  majority  opinion  was  reviewed  by  the  Supreme 
Court  cm  writ  of  certiorari  to  the  Court  of  Appeals,  and 
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the  writ  was  granted  with  opinion  holding  that  the 
provisions  of  §  7347,  Code  1907,  were  applicable  as  to 
limitations  in  prosecutions  for  violating  municipal  ordi- 
nances, and  that  the  provisions  of  §  7348  were  not  ap- 
plicable.— Citj/  of  Birmmgham  v.  Broicri^  70  South.  718. 
— Reporter. ) 

RoMAixE  BoYD^  and  Joseph  P.  Mudd^  for  appellant. 

A.  Latady^  for  appellee. 

THOMAS,  J. — The  sole  question  in  this  case  is :  With- 
in what  time  is  a  prosecution  for  a  violation  of  a  city 
ordinance  barred? 

Our  Municipal  Code  (Political  Code  of  Alabama,  §§ 
1046  to  1460,  inclusive),  which  is  now  the  charter  of 
the  towns  and  cities  of  the  state,  is  silent  upon  the  ques- 
tion of  limitations  for  such  prosecutions. 

The  Supreme  Court  of  Georgia,  acting  upon  the  com- 
mon-law principle  embodied  in  the  maxim,  "NuUus  tem- 
pus  occurrit  regem,"  have  held  that,  where  the  municipal 
charter  fails  to  provide  a  limitation,  no  lapse  of  time 
after  the  commission  of  an  offense  in  violation  of  a  city 
will  bar  a  prosecution  therefor,  unless  the  ordinance 
itself,  or  other  ordinances  of  the  city,  prescribe  some 
limitation.— Ba^^fe  v.  Marietta,  118  Ga..  242,  44  S.  E. 
994 ;  Bell  v.  Forsyth,  126  Ga.  443,  55  S.  E.  230;  Norris  v. 
Thompson  (Ga.  App.)  83  S.  E.  866;  Ramsey  v,  Atlanta 
(Ga,  App.)  83  S.  E.  148.  In  other  words,  the  holding 
is  that,  in  the  absence  of  charter  limitations,  the  munici- 
pality may  fix  such  limitations  as  it  may  choose — 1  year, 
10  years,  20  years,  or  any  other  period — or  none  at  all, 
and  that  whatever  the  municipality  does  in  this  par- 
ticular will  govern  the  matter. 

(1)  We  can  conceive  of  the  correctness  of  this  doc- 
trine when  applied  to  a  condition  different  from  that 
here  obtaining — that  is,  when  applied  in  a  state  or  nation 
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whose  public  policy  is  against  limitations — for  instance, 
when  applied  at  common  law  before  the  origin  of  stat- 
utes of  limitations,  at  a  time  when  the  policy  of  the 
mother  country  was  to  let  no  time  bar  prosecutions  foF 
public  oflPenses — when  "no  time  ran  against  the  king," 
who  was  the  state.  Then  it  might  well  be  said,  we  think, 
that  no  time  should  run  against  the  municipalities,  which 
were  but  the  instrumentalities  of  the  king — the  state — 
in  the  administration  of  government.  But  here,  in  a 
state  whose  positively  declared  public  policy  is  and  ever 
hax  been  to  fix  a  limitation  upon  all  prosecutions  for 
offenses  in  violation  of  its  criminal  statutes,  except  of- 
fenses of  the  gravest  nature  (those  punishable  capitally 
and  arson,  forgery,  counterfeiting,  second  degree  mur- 
der, and  first  degree  manslaughter — Code,  §§  7344-7351 ) , 
it  seems  to  us,  although  we  have  great  respect  for  the 
opinion  of  the  Supreme  Court  of  Georgia,  that  for  us  to 
follow  that  court  and  thereby  to  lay  down  a  doctrine 
which  would  countenance  no  limitations  whatever  upon 
prosecutions  for  a  violation  of  the  penal  ordinances  of 
a  municipality — mere  minor  infractions  and  against 
only  the  laws  of  the  mere  creature  of  the  state,  who,  in 
making  such  laws,  exercised  only  a  limite<l  portion  of 
the  sovereignty  of  the  state,  and  that  alone  by  the  au- 
thoritv  of  the  state — would  be  to  sav  that  the  state,  bv 
its  silence  as  to  limitation,  intended  to  confer,  and  did 
confer,  upon  its  creature,  the  municipality,  the  authority 
to  establish  a  public  policy  within  its  borders  as  to  a 
violation  of  its  penal  ordinances  wholly  at  variance 
with  that  existing  by  force  of  positive  law  as  the  set 
tied  public  policy  of  the  state  with  respect  to  a  violation 
of  its  own  criminal  statutes. 

This  state,  in  its  wisdom,  has  seen  fit  to  declare, 
through  its  Legislature,  that,  as  to  minor  offenses  against 
its  laws,  the  peace,  respose,  and  good  order  of  society 
can  the  better  be  subserved  and  conserved  by  fixing  a 
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limitation  to  prosecutions  therefor.  Is  it  to  be  sup- 
posed, then,  that  the  state,  through  its  Legislature,  by 
its  silence  on  the  subject  of  limitations  as  to  prosecu- 
tions for  violations  of  municipal  ordinances,  intended  to 
permit  a  different  policy  as  to  them,  and  to  leave  it  to 
the  municipality  to  determine  whether,  in  this  particu- 
lar, it  will  follow  the  policy  of  the  state  or  adopt  an 
entirely  different  policy,  one  of  no  limitation  at  all  or 
one  of  a  different  limitation  from  that  of  the  state?  Our 
state  Constitution  (Const.  1901,  §  89)  provides:  "The 
Legislature  shall  not  have  power  to  authorize  any  mu- 
nicipal corporation  to  pass  any  laws  inconsistent  with 
the  laws  of  this  state." 

Keeping  within  the  spirit  and  letter  of  this  provision, 
the  Legislature,  in  granting  a  general  charter  to  the 
municipalities  of  this  state  (Pul.  Code,  §§  1046-1460), 
under  which  appellant  city  is  operating,  has  provided 
therein  as  foUpws :  "Municipal  corporations  shall  have 
power  from  time  to  time  to  adopt  ordinances  and  reso- 
lutions not  inconsistent  with  the  laws  of  this  state,  to 
carry  into  effect  or  discharge  the  powers  and  duties  con- 
ferred by  this  chapter,  and  to  provide  for  the  safety, 
preserve  the  health,  promote  the  prosperity^  improve 
the  morals,  order,  comfort,  and  convenience  of  the 
inhabitants  of  the  municipality,  and  to  enforce  obedience 
to  such  ordinances  by  fine." — Political  Code,  §  1251. 

Under  these  provisions,  if  not  also  upon  common-law 
principles,  the  ordinances  of  a  municipality,  in  order 
to  be  valid,  must  be  not  only  not  inconsistent  with  the 
laws  of  the  state,  but  also  not  inconsistent  with  the 
public  policy  of  the  state. — Georgia  Fruit  Exchange  v. 
Turjiipseed,  9  Ala.  App.  128,  62  South.  542;  Hewlett  v. 
Camp,  115  Ala.  499,  32  S^uth.  137 ;  21  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  980,  §  7,  and  cases  cited  in  notes  7  and  8. 

Consequently  it  is  our  opinion  that  w^here  the  munici- 
pal charter  fixes  no  limitation  upon  prosecutions  for 

42—13 
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violations  of  city  ordinances,  the  public  policy  of  the 
state,  as  expressed  in  the  general  statutes  of  the  state 
fixing  limitations  upon  prosecutions  for  misdemeanors 
which  are  crimes  against  state  laws,  that  are  punishable 
by  fine  and  by  jail  and  hard-labor  sentences  for  the 
county,  and  which  are  consequently  analogous  to  offenses 
against  municipal  ordinances,  that  are  also  punishable 
by  fine  and  by  jail  and  hard-labor  sentences,  though 
for  the  city,  must  and  does  obtain  so  far  as  applicable 
as  to  violations  of  city  ordinances,  and  that  any  city 
ordinance  prescribing  a  different  limitation,  or  no  limita- 
tion at  all,  is  void  as  against  the  public  policy  of  the 
state. 

The  public  policy  of  the  state  on  the  subject  of  limita- 
tion of  prosecutions  for  misdemeanors  is  expressed  in 
two  general  statutes;  one  (Code,  §  7347)  providing  that 
prosecutions  in  the  circuit,  city,  or  county  court  for 
misdemeanors  must  be  commenced  within  12  months 
next  after  the  commission  of  the  offense,  and  the  other 
(Code,  §  7348)  providing  that  prosecutions  before  a 
justice  of  the  peace  for  misdemeanors  within  his  jurisdic- 
tion must  be  commenced  within  60  days  next  after  the 
commission  of  the  offense.  One  or  the  other  of  these 
limitations — either  the  12-month  or  the  60-day  limita- 
tion— must  (there  being  no  limitation  fixed  in  the  mu- 
nicipal charter)  obtain  as  to  prosecutions  for  violation 
of  city  ordinances,  not  as  a  statute,  but  as  a  matter  of 
public  policy,  in  order  that  the  policy  of  repose  existing 
in  the  state  as  to  prosecutions  may  prevail  in  the  munici- 
pality, as  otherwise  and  without  one  or  the  other  of  the 
restrictions  mentioned  there  is  no  restriction  whatever 
on  the  city,  and  it  could  adopt  a  policy  entirely  at  vari- 
ance with  that  of  the  state,  a  policy  of  no  limitation  at 
all  or  of  a  different  limitation. 

Of  course,  we  are  not  to  be  understood  as  deciding  a 
question  not  before  us,  and  that  is  that  the  state  could 
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not,  by  statute,  prescribe  a  diflferent  limitation  for  pros- 
ecutions for  a  violation  of  municipal  ordinances  from  the 
limitation  it  has  prescribed  for  prosecutions  of  misde- 
meanors, but  merely  as  holding  that  when  the  state  law- 
is  silent  on  the  subject  of  the  limitation  of  prosecutions 
for  violations  of  municipal  ordinances,  the  public  policy 
of  the  state,  as  declared  in  its  general  statutes  fixing 
limitations  as  to  prosecutions  for  misdemeanors,  must 
prevail  as  to  prosecutions  for  violations  of  municipal 
ordinances. 

(2)  If,  then,  one  or  the  other  of  the  limitations  men- 
tioned as  fixed  by  statute  for  the  prosecution  of  misde- 
meanors must,  as  a  matter  of  public  policy,  operate  as  to 
prosecutions  for  the  violation  of  municipal  ordinances, 
which  shall  it  be — the  12-month  limitation,  which  is  the 
limitation  existing  as  to  such  prosecutions  when  com- 
menced in  the  circuit,  city,  or  county  court,  or  the  60- 
day  limitation,  which  is  the  limitation  existing  when 
such  prosecutions  are  commenced  in  a  justice  of  the 
peace  court?  We  think  the  statutes  of  the  state,  which 
establish  a  recorder's  court  and  which  define  and  declare 
the  powers,  duties,  and  jurisdiction  of  a  recorder,  before 
whom  only  can  a  prosecution  for  a  violation  of  a  mu- 
nicipal ordinance  be  commenced,  answer  this  question 
and  show  impliedly  that  it  was  the  l^islative  purpose, 
in  declaring,  as  the  I^egislature  did  in  such  statutes, 
that  the  recorder,  "in  criminal  and  quasi  criminal  mat- 
ters," which  includes  trials  for  the  violation  of  municipal 
ordinances,  should  "have  the  power  of  an  ex  officio  jus- 
tice of  the  peace"  to  limit  prosecutions  before  a  recorder 
for  a  violation  of  municipal  ordinances  to  60  days,  the 
limit  fixed  by  statute,  as  seen,  for  prosecutions  before  a 
justice  of  misdemeanors  within  his  jurisdiction.  Section 
1215  of  the  Political  Code  thus  declares:  "It  shall  be 
the  duty  of  the  recorder  *  *  *  to  hear  and  deter- 
mine all  cases  for  the  breach  of  the  ordinarrces  and  by- 
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laws  of  the  city  that  may  be  brought  before  him.  ♦  ♦  ♦ 
Such  recorder  is  especially  vested  with  and  may  exercise 
in  the  city,  and  within  the  police  jurisdiction  thereof, 
full  jurisdiction  in  criminal  and  quasi  criminal  matters, 
and  may  impose  the  penalties  prescribed  by  ordinance 
for  the  violation  of  ordinances  and  by-laws  of  the  city, 
and  shall  have  power  of  an  ex  oflFicio  justice  of  the 
peace,  except  in  civil  matters." 

The  power  of  an  ex  officio  justice  of  the  peace  is,  of 
course,  the  same  as  the  power  of  a  justice  of  the  peace 
(Const.  1901,  §  168;  Williams  v.  Woolf,  37  Ala.  298; 
Tyson  v.  Chestnut,  118  Ala.  387,  24  South.  73),  and 
therefore,  when.it  is  said  that  the  recorder  shall  have 
the  power  of  an  ex  officio  justice  of  the  peace,  it  means 
that  he  shall  have  the  power  of  a  justice  of  the  peace,  no 
more  and  no  less,  except  in  such  particulars  as  such 
power  may  be  enlarged  or  limited,  in  the  case  of  the 
recorder,  by  other  provisions  of  the  said  statute  so  defin- 
ing the  powers  of  a  recorder.  There  are  other  such  pro- 
visions which  do  enlarge  the  recorder's  power  beyond 
that  of  a  justice  of  the  peace — for  instance,  a  recorder 
has  the  power  to  sentence  to  hard  labor  for  non-payment 
of  costs  a  person  convicted  before  him  of  a  violation  of 
a  city  ordinance  (Code,  §  1216),  while  a  justice  of  the 
peace  has  no  power  to  sentence  for  non-payment  of  costs 
a  person  convicted  before  him  of  a  misdemeanor  (Code, 
§  6734) — but  none  of  these  provisions  have  reference  to 
the  power  now  under  consideration,  the  power  to  try 
an  offender  after  the  lapse  of  60  days  for  an  offense  of 
which  the  officer  has  final  jurisdiction.  If  a  justice  of 
the  peace  has  not  the  power,  then  a  recorder,  whose 
powder  in  this  particular  is  the  same  as  that  of  a  justice 
of  the  peace,  has  not  such  power. 

It  is  true  that  section  1221  of  the  Code  enlarges  the 
jurisdiction  of  a  recorder  beyond  that  of  a  justice  of  the 
peace  by  giving  him  concurrent  jurisdiction  with  county 
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courts  of  aJl  misdemeanors  committed  within  the  town 
or  city  or  police  jurisdiction  thereof — the  final  jurisdic- 
tion of  the  county  court  as  to  misdemeanors  exceeding 
that  of  a  justice  of  the  peace  (Code,  §§  6700,  6733)— yet 
jurisdiction  and  power  are  recognized  in  our  Constitu- 
tion and  statutes  as  different  things,  and  therefore, 
though  the  recorder  has  by  express  statute  (Code,  sec- 
tions last  cited)  jurisdiction  exceeding  that  of  a  justice 
of  the  peace,  his  power,  by  express  statute  (Code,  § 
1215 ) ,  is  limited  to  that  of  a  justice  of  the  peace,  except 
in  so  far  as  it  has  been  enlarged  by  other  statutes,  which 
have  not  done  so,  as  pointed  out,  in  particulars  here  im- 
portant. Justices  of  the  peace  have,  concurrently  with 
county  courts,  jurisdiction  of  violations  of  the  Sunday 
law,  vagrancy,  assaults,  assaults  and  batteries,  etc. 
(Code,  §  6733),  but  justices  of  the  peace  have  no  power 
to  exercise  that  jurisdiction,  unless  the  prosecution  is 
commenced  within  60  days  after  the  commission  of  the 
offense  (Code,  §  7348),  while  county  couirts  have  the 
power  to  exercise  that  jurisdiction  if  the  prosecution  is 
commenced  within  12  months  after  the  commission  of 
the  offense  (Code,  §§  7347,  6700).  Our  Constitution 
(section  168)  provides  that:  "The  Governor  may 
appoint  not  more  than  one  notary  public  with  all  of  the 
powers  and  jurisdiction  of  a  justice  of  the  peace  for 
each  precinct,"  etc. 

It  is  thus  clear  that  in  the  contemplation  of  our  Con- 
stitution and  statutes  there  is  a  difference  between  the 
terms  "power"  and  "jurisdiction."  Consequently  we 
hold  that  a  prosecution  for  a  violation  of  a  municipal 
ordinance,  which  can  only  be  commenced  before  a  re- 
corder, whose  "powers,"  as  stated  in  the  statute  creating 
the  office,  ai'e  those  of  a  justice  of  the  peace,  must  be 
commenced  within  60  days  after  the  commission  of  the 
offense,  since  a  justice  of  the  peace  has  no  power  to  en- 
tertain a  prosecution,  though  as  to  a  matter  of  which  he 
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has  final  jurisdiction,  after  the  lapse  of  60  days  from  the 
commission  of  the  offense. 

It  follows  that  the  lower  court  did  not  err  in  discharg- 
ing defendant,  it  appearing,  without  dispute,  that  the 
offense  was  committed  more  than  60  days  before  the 
commencement  of  the  prosecution,  and  did  not  err  in 
declaring  void  the  city  ordinance  prescribing  a  limita- 
tion of  12  months. 

(3)  An  action  of  debt  for  the  recovery  of  the  penalty 
fixed  for  a  violation  of  the  ordinance  might  be  brought 
by  the  city  after  the  expiration  of  60  days,  but  not  a 
criminal  prosecution  for  the  enforcement  of  the  ordi- 
nance. 

Affirmed. 

BROWN,  J. — (Dissenting.) — This  prosecution  w^as 
commenced  by  the  appellant  on  the  5th  day  of  April, 
1913,  before  one  of  its  recorders,  against  appellee,  charg- 
ing that  appellee,  before  the  commencement  of  the  prose- 
cution, and  within  the  police  jurisdiction  of  the  city,  on, 
to-wit  the  14th  day  of  December,  1912,  published,  gave 
way,  sold,  or  caused  to  be  published,  given  away,  circu- 
lated, or  sold,  a  certain  newspaper  or  print,  commonly 
known  as  Howie's  Iconoclast,  which  newspaper  or  print 
w^as  of  an  obscene,  licentious,  lewd,  or  libelous  nature," 
in  violation  of  section  1044  of  the  Code  of  Ordinances 
of  the  city  of  Birmingham.  The  appellee  was  convicted 
in  the  recorder's  court  and  appealed  to  the  criminal 
court  of  Jefferson  county.  In  that  court  motion  was 
made  to  quash  the  complaint  and  discharge  the  defend- 
ant on  the  ground  that  the  prosecution  w^as  commenced 
more  than  60  days  after  the  offense  w^as  alleged  to  have 
been  committed.  In  support  of  this  motion,  appellee 
exhibited  to  the  court  as  evidence  the  warrant  of  arrest 
bearing  date  April  5,  1913,  and  the  appellant  offered  in 
opposition  to  the  motion  section  835  of  the  Code  of 
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Ordinances  providing:  "Prosecutions  for  violation  of 
the  citv  ordinances  must  be  commenced  within  twelve 
months  after  the  commission  of  the  act  or  oflfense  com- 
plained of,  and  may  be  begun  by  summons  or  warrant  of 
arrest,  or  by  arrest  without  warrant,  in  the  manner  here- 
inafter prescribed." 

The  court  granted  the  motion,  quashed  the  complaint, 
and  discharged  the  defendant,  as  appears  on  the  theory 
that  section  835,  supra,  was  in  conflict  with  section 
7348  of  the  Code  of  1907,  providing  that  "prosecutions 
before  a  justice  of  the  peace  for  offenses  within  his 
jurisdiction,  unless  otherwise  provided,  must  be  com- 
menced within  sixtv  davs  next  after  the  commission  of 
the  offense"  and  that  said  section  835  of  the  Code  of 
Ordinances  was  therefore  void.  This  appeal  is  brought 
under  the  provisions  of  section  1220  of  the  Code  to  re- 
view that  judgment  of  the  criminal  court. 

It  is  so  manifest  that  there  is  no  conflict  between  the 
statutes  and  the  Code  of  Ordinances  in  the  particular 
above  set  out  that  there  is  no  room  for  argument  to 
sustain  appellee's  contention.  One  applies  exclusively 
to  prosecutions  for  violation  of  the  by-laws  and  ordi- 
nances of  the  city,  and  has  no  application  whatever  to 
offenses  within  the  jurisdiction  of  justices  of  the  peace, 
and  its  provisions  are  expressly  limited  to  that  class  of 
offenses.  To  bring  prosec*utions  for  the  violation  of 
municipal  ordinances  within  the  purview  of  the  provi- 
sions of  section  7348  of  the  Code  will  require  an  amend- 
ment of  the  statute,  the  exercise  of  legislative  functions, 
a  function  vested  by  the  Constitution  in  the  Legislature, 
and  not  in  the  courts. — Const.  1901,  §  44. 

The  reasoning  in  the  majority  opinion  as  to  the  con- 
struction of  the  statute  defining  the  duties,  jurisdiction, 
and  powers  of  recorders  is  "overfine''  and  illogical.  These 
statutes  should  not  be  dissected  and  each  clause  con- 
strued to  itself;  they  are  in  pari  materia,  and  should  be 
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construed  together,  and  when  so  construed,  they  confer 
upon  the  recorders  of  cities  and  towns:  (1)  Exclusive 
original  jurisdiction  of  all  offenses  for  the  violation  of 
the  ordinances  and  by-laws  of  the  municipality,  subject 
to  the  right  of  appeal  to  the  circuit  court  or  courts  of  like 
jurisdiction;  (2)  jurisdiction  concurrent  with  the  coun- 
ty court  of  all  misdemeanors  committed  within  the  polico 
jurisdiction  of  the  municipality;  and  (3)  the  powers  of 
a  justice  of  the  peace  sitting  as  a  magistrate  with  juris- 
diction to  hear  preliminary  trials  for  all  offenses  not 
within  the  final  jurisdiction  of  the  recorder,  and  with 
authority  to  issue  warrants  in  criminal  cases  returnable 
to  county  courts,  or  courts  of  like  jurisdiction  and  proce- 
dure. 

Section  1215  of  the  Code,  in  its  very  terms,  is  a  gen- 
eral grant  of  jurisdiction,  authority,  and  power,  and 
deals  with  all  the  classes  of  jurisdiction  conferred  on 
the  recorder  and  more  specifically  defined  and  limited  in 
the  succeeding  sections.  This  section  provides:  "Such 
recorder  is  especially  vested  with  and  may  exercise  in 
the  city,  and  within  the  police  jurisdiction  thereof,  full 
jurisdiction  in  criminal  and  quasi  criminal  matteri» 
*  *  *  and  shall  have  the  powers  of  an  ex  officio  jus- 
tice of  the  peace  except  in  civil  matters." 

Section  1216  specifically  defines  the  jurisdiction  and 
power  of  the  recorder  as  to  the  enforcement  of  by-laws 
and  ordinances  of  the  corporation,  section  1217  provides 
for  and  regulates  the  right  of  appeal  in  such  cases,  and 
sections  1218  and  1219  prescribe  the  procedure  on  appeal 
to  the  circuit  court  or  court  of  like  jursidiction,  and  the 
manner  of  enforcing  the  judgment  and  sentence  on  ap- 
peal, and  section  1220  provides  for  and  regulates  appeals 
from  judgments  of  the  circuit  court  or  courts  of  like 
jurisdiction  in  such  cases  to  the  Appellate  or  Supreme 
Court.  Section  1221  deals  with  the  next  class  of  juris- 
diction, and  confers  upon  the  recorder  all  the  jurisd'c- 
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tion  and  power  of  the  county  court  over  misdemeanors 
committed  within  the  police  jurisdiction,  and  section 
1222  prescribes  the  same  punishment  as  provided  by  law 
of  the  state,  and  the  judgment  of  the  recorder  in  such 
cases,  whether  it  be  of  conviction  or  acquittal,  is  a  bar 
to  a  prosecution  in  the  state  court.  And  section  1223 
deals  with  the  next  class  of  jurisdiction  and  provides : 
"In  all  cases  where  persons  are  brought  before  the  re- 
corder, if  on  investigation  of  the  charge  there  is  reason- 
able cause  to  believe  that  a  felony  has  been  committed 
and  that  the  defendant  is  guilty  thereof,  such  officer  only 
has  authority  to  bind  such  defendant  over  to  appear 
before  the  criminal  or  circuit  court  or  other  court  of 
like  jurisdiction  of  the  county  and  to  proceed  in  all  re- 
spects in  such  cases  as  justices  of  the  peace  are  rer  iiired 
by  law  to  proceed." 

The  facts  upon  which  the  charge  in  this  case,  if  the 
publication  was  libelous,  and  published  of  another  than 
the  publisher,  and  if  such  publication  tended  to  provoke 
a  breach  of  the  peace,  would  not  only  be  a  violation  of 
the  ordinance,  but  would  also  be  a  violation  of  section 
7338  of  the  Code,  subjecting  the  offender  to  fine  and  im- 
prisonment. Yet  if  the  limitation  of  60  days  is  appli- 
cable and  the  case  had  proceeded  to  trial  on  the  merits, 
the  effect  of  a  trial  and  acquittal  of  the  defendant  before 
the  recorder,  although  acquitted  on  the  ground  that  the 
prosecution  was  barred  before  the  recorder,  the  judg- 
ment in  that  case,  under  the  provisions  of  section  1222 
of  the  Code,  would  be  a  bar  to  further  prosecution,  al- 
though the  statute  fixing  60  days  as  a  limitation  has  no 
application  to  the  circuit  courts  or  courts  of  like  juris- 
diction.—^j?  parte  Ratley,  188  Ala.  107,  66  South.  147; 
Razelton  v.  State,  Infra,  68  South.  715;  Broxvn  v.  State, 
105  Ala,  117, 16  South.  929. 

There  is  nothing  in  the  case  of  Carter  v.  State ^  107  Ala. 
146,  18  South.  232,  that  militates  against  this  position. 
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In  that  case  the  defendant  was  tried  for  using  abusive 
language  in  the  presence  of  females,  and  undertook  to 
plead  as  former  jeopardy  the  fact  that  a  prosecution  for 
the  same  offense  had  been  commenced  before  a  justice 
of  the  peace,  .the  pleas  asserting  that  the  justice  had 
jurisdiction  to  finally  try  the  case,  and  upon  the  defend- 
ant being  brought  before  the  justice  he  waived  trial  be- 
fore the  grand  jury,  and  the  justice  required  the  defend- 
ant to  enter  into  bond  to  appear  at  the  next  term  of  the 
circuit  court  to  "await  action  of  the  grand  jury."  The 
prosecuting  attorney  did  not  test  the  sufficiency  of  this 
plea,  but,  treating  it  as  good,  filed  replications  thereto, 
setting  up  the  same  facts  and  the  further  fact  that  the 
prosecution  before  the  justice  was  commenced  60  days 
after  the  offense  was  committed.  The  undisputed  evi- 
dence sustained  the  replication,  and  on  this  state  of  the 
evidence  the  court  instructed  the  jury  that  the  defendant 
had  not  been  put  in  former  jeopardy.  It  is  apparent 
from  this  statement  that  both  the  replications  and  the 
pleas  presented  an  immaterial  issue  and  were  frivolous 
for  the  reason  that  the  offense  for  which  the  defendant 
in  that  case  was  on  trial  was  not  one  within  the  final 
jurisdiction  of  the  justice  (Code,  §  6733),  and  the  only 
jurisdiction  that  the  justice  had  was  that  of  a  commit- 
ting magistrate,  and  the  only  order  he  could  make  in  the 
case  is  the  one  he  did  make,  requiring  the  defendant  to 
enter  into  bond  for  his  appearance  before  a  court  having 
jurisdiction  of  the  offense;  and  hence  the  remark  of  the 
court:  ''Lest  it  be  thought  that  some  sanction  is  given 
by  us  to  the  alleged  defense  of  former  jeopardy,  if  pre- 
sented in  some  other  shape  than  that  in  which  the  plead- 
ings presented  it  in  this  case,  we  remark  that  the  de- 
fense attempted  was  frivolous,  and  the  plea,  if  the  court 
had  been  moved  thereto,  ought  to  have  been  stricken  out 
as  such." 
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Furthermore,  to  apply  the  limitation  of  60  days  in 
such  cases  would  be  short  of  the  "full  jurisdiction" 
granted  by  section  1215,  and  would  operate  as  a  limita- 
tion on  the  powers  and  jurisdiction  of  the  recorder  not 
placed  on  courts  of  co-ordinate  jurisdiction. 

Municipalities  are  agencies  of  the  state  designed  to 
aid  in  promotion  of  the  peace  and  good  order  of  its  citi- 
zens, and  the  only  limitation  on  its  authority  to  adopt 
ordinances  to  this  end  is  that  its  ordinances  shall  not  be 
inconsistent  with  the  laws  of  the  state;  and,  in  the 
absence  of  charter  provisions  prohibiting,  inherent  power 
exists  in  the  municipality  to  regulate  its  own  procedure 
in  the  enforcement  of  its  ordinances. — McQuillin  on  Mu- 
nicipal Ordinances,  §  303,  pp.  475,  476  i  1  Dill.  Mun. 
Corp.  (4th  Ed.)  §  410.  The  ordinance  of  the  appellant 
thus  fixing  a  limitation  of  12  months  for  the  commence- 
ment of  prosecution,  when  considered  in  connection 
with  the  broad  jurisdiction  conferred  on  recorders  to  en- 
force, not  only  the  by-laws  and  ordinances  of  the  mu- 
nicipality, but  jurisdiction  co-ordinate  with  the  county, 
circuit,  and  criminal  courts  over  misdemeanors  under 
the  laws  of  the  state,  it  is  unreasonable  to  say  that  the 
Legislature  ever  intended  that  section  7348  should  apply 
to  and  govern  prosecutions  before  the  recorder,  even  in 
misdemeanor  cases,  much  less  for  the  violation  of  mu- 
nicipal ordinances.  Furthermore,  the  language  of  the 
statute,  "and  shall  have  power  of  an  ex  officio  justice  of 
the  peace,"  etc.,  clearly  demonstrates  that  the  power 
here  conferred  was  not  a  limitation  of  power  as  is  held 
in  the  majority  opinion,  but  an  addition  or  accumulation 
of  power. — State,  ex  rel.  Vandiv^r  v.  Burke,  175  Ala. 
561,  57  South.  870.  There  is  certainly  no  conflict  be- 
tween the  ordinance  and  section  7347,  prescribing  a  lim- 
itation of  12  months  for  prosecutions  in  misdemeanor 
cases  before  circuit  and  city  courts,  and  if  reasoning  by 
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analogy  is  to  be  applied,  this  section,  rather  than  section 
7348,  should  be  accepted  as  the  analogy.  The  terms 
"jurisdiction,"  "power,"  and  "authority,"  found  in  sec- 
tion 1214,  et  seq.,  of  the  Code,  are  used  in  the  broad  sense 
of  jurisdiction,  which  is  defined  as  "the  power  to  hear 
and  determine  matters  in  controversy." — Pullman  Pal- 
ace Car  Co.  V.  Harrison,  122  Ala.  149,  25  South.  697,  82 
Am.  St.  Rep.  68;  Lamar  v.  Ounter,  39  Ala.  324;  3  Mayf. 
Dig.  1194,  §  1.  The  conclusion  is  strengthened  by  the 
fact  that  in  aJl  the  previous  Codes  of  the  state  the  stat- 
utes conferring  jurisdiction  on  the  intendaut  or  mayor 
of  towns  and  cities  used  indiscriminately  the  words 
"power  and  jurisdiction,"  "authority,"  and  "power." — 
Code  1896,  §  2951;  Code  1886,  §  1501;  Code  1876,  1783; 
Code  1867,  §  1503 ;  Code  1852,  ;§  1239. 

The  question  of  the  public  policy  of  the  state,  it  seems 
to  me,  is  not  involved,  but  if  that  is  to  be  considered,  in 
view  of  the  fact  that  in  some  cases  no  limitation  is  pre- 
scribed, and  in  others  different  times  are  fixed  for  the 
commencement  of  prosecutions,  the  conclusion  is  ir- 
resistible that  the  "public  policy"  of  the  state  is  that  in 
cases  where  no  limitation  is  placed  upon  prosecutions 
bv  statute,  there  shall  be  no  limitation.  This  is  in  line 
with  the  common-law  doctrine,  prevailing  in  this  state. 
— Wood  on  Limitations,  §  28;  State  v.  GoAJOOod,  2  Stew. 
360;  Burt  v.  State,  39  Ala,  617;  Barlow  v.  Lambert,  28 
Ala.  704,  65  Am.  Dec.  374 ;  Peet  v.  Hatcher,  112  Ala.  514, 
21  South.  711,  57  Am.  St.  Rep.  45 ;  2  Mayf.  Dig.  653.  It 
is  also  in  accord  with  the  holdings  of  the  Supreme  Court 
of  this  state  and  the  Georgia  court  referred  to  in  the 
majority  opinion. — State,  ex  reh  Washington  v.  Hunter, 
67  Ala.  81 ;  Battle  v.  Marietta,  118  Ga.  242,  44  S.  E.  994; 
Bell  V.  Forsyth,  126  Ga.  443,  55  S.  E.  230;  Norris  v. 
Thompson  (Ga.  App.)  83  S.  E.  866;  Ramsey  v.  Atlanta 
(Ga.  App.)  148. 


i3.]  OF  ALABAMA.  669 

[City  of  Birmingham  v.  Brown.] 

Holding  these  views,  I  entertain  the  opinion  that  the 
judgment  appealed  from  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

ON  RBHBABING. 

THOMAS,  J.— We  think  the  contention  to  the  effect 
that  the  discharge  of  the  defendant,  because  and  for 
the  reason  that  the  prosecution  was  not  commenced 
before  the  recorder  within  60  days  next  after  the  com- 
mission of  the  offense,  would  be  a  bar  to  a  subsequent 
prosecution  under  the  state  law  for  the  same  offense  is 
entirely  without  merit,  since  the  discharge  of  defendant 
on  such  ground  certainly  does  not  constitute  jeopardy. 
—Bailey  v.  State,  107  Ala.  151,  18  South.  234;  Waddle 
V.  Ishe,  12  Ala.  308;  Sojvell  v.  State,  150  Ala.  97,  43 
South.  201 ;  Nicholson  v.  State,  72  Ala.  176 ;  Morrisette 
t\  State,  77  Ala,  71. 

However,  we  are  unable  to  see  how,  even  if  it  did,  it 
could  affect  the  consideration  of  the  question  before  us. 
We  find  no  reason  for  altering  the  views  or  holding  ex- 
pressed in  the  opinion. 
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MEMORANDA 

OP 

CASES   DECIDED   DURING   THE    PERIOD    EMBRACED    IN 

THIS  VOLUME,  WHICH  ARE  ORDERED  NOT 

TO  BE  REPORTED  IN  FULL. 


BLACK  V.  THE  STATE. 

(Decided  February  4th,  1915.) 

Appeal  from  Limestone  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
No  counsel  marked  for  appellant.    William  L.  Mae- 
tin,  Attorney  General,  for  appellee. 
Per  curiam.    Appeal  dismissed. 


BRASWELL  v.  THE  STATE. 

(Decided  December  17th,  1914.) 

Appeal  from  Lowndes  Circuit  Court. 
Heard  before  Hon.  A.  E.  Gamble. 
R.  L.  Goldsmith,  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  General,  for  appellee. 

Per  curiam.    Appeal  dismissed  by  appellant. 


DAVIS  V.  MYRICK  LUMBER  CO. 

(Decided  January  14th,  1915.) 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

No  counsel  marked  for  either  party. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


DEAN  V.  THE  STATE. 

(Decided  January  12th,  1915.) 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  James  A.  Bilbro. 
No  counsel  marked  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 
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EVEI5AGE  V.  HUDSON  &  THOMPSON. 

(Decided  January  21st,  1915.) 

Appeal  from  Andalusia  City  Court 
Heard  before  Hob.  Ed.  T.  Albbitton. 
No  counsel  marked  for  either  party. 
Per  curiam.     Appeal  dismissed. 


ELLIS  V.  FORD. 

(Decided  February  4th,  1915.) 

Appeal  from  Madison  Probate  Court. 
Heard  before  Hon.  W.  T.  Lawlbr. 
No  counsel  marked  for  appellant.    Betts  &  Bbtts,  for 
appellee. 

Per  curiam.    Affirmed  on  certificate. 


GACHET  V.  THE  STATE. 

(Decided  January  21st,  1915.) 

Appeal  from  Barbour  Circuit  Court. 
Heard  before  Hon.  M.  Sollie. 

No  counsel  marked  for  appellant.    Robert  C.  Brick 
ELL,  Attorney  General,  for  the  State. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


GRANT  V.  THE  STATE. 

(Decided  January  12th,  1915.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  William  E.  Fobt. 

No  counsel  marked  for  appellant.  Robert  C.  Brick- 
ell,  Attorney  General,  for  the  State. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


GRIFFIN  V.  THE  STATE. 

(Decided  February  2nd,  1915.) 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbabce. 
E.  H.  Hill,  for  appellant.    Robert  C.  Bbickbll,  At- 
torney General,  for  the  State. 

Per  curiam.    Dismissed  for  want  of  prosecution. 
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HARE  V.  THE  STATE.    . 

(Decided  January  21st,  1915.) 

Appeal  from  Covington  Circuit  Court 
Heard  before  Hon.  H.  A.  Peargb. 
No  counsel  marked  for  appellant.    William  L.  Mar- 
tin, Attorney  General,  for  the  State. 
Pelham,  p.  J. — ^Afl&rmed  on  the  record. 


JONES  V.  THE  STATE. 

(Decided  February  2nd,  1915.) 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  M.  Solue. 

No  counsel  marked  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  General,  for  the  State. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


JORDAN  V.  THE  STATE. 

(Decided  .January  2l8t,  1915.) 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  Gteneral,  for  the  State. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROBERTS 

(Decided  January  12th,  1915.) 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  John  H.  Disqub. 
Jones,  Foster  &  Fields,  for  appellant.    McCord  & 
Davis,  for  appellee. 

Per  curiam.     Dismissed  by  appellant. 


MARTIN  V.  THE  STATE. 

(Decided  January  21st,  1915.) 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  M.  Sollie. 

No  counsel  marked  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  General,  for  the  State. 

Per  curiam.    Dismissed  for  want  of  prosecution. 
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MATTHEWS  v.  TENNESSEE  VALLEY  BANK. 

(Decided  February  4th,  1915.) 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson.  . 
John  B.  Tally,  for  appellant.    Bouldin  &  Wimbbr- 
LY,  for  appellee. 

Per  curiam.    Affirmed  on  certificate. 


NORMAN  V.  THE  STATE. 

(Decided  January  14th,  1915.) 

Appeal  from  Jefiferson  Criminal  Court. 
Heard  before  Hon.  S.  E.  Greene. 
No  counsel  marked  for  appellant.    Robert  C.  Brick- 
ell,  Attorney  General,  for  the  State. 
Per  curiam.     Appeal  dismissed. 


PORTER  V.  THE  STATE. 

(Decided  February  2nd,  1915.) 

Appeal  from  Henry  Circuit  Court. 
Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.    W.  L.  Martin,  At- 
torney General,  for  the  State. 
Thomas,  J. — ^Appeal  dismissed. 


SEALS  PIANO  CO.  v.  BELL,  ET  AL. 

(Decided  December  15th,  1914.) 

Appeal  from  Montgomery  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
No  counsel  marked  for  either  party. 
Per  curiam.    Appeal  dismissed. 


SNOW  V.  THE  CITY  OF  ANNISTON. 

(Decided  January  12th,  1915.) 

Appeal  from  Calhoun  Circuit  Court. 
Heard  before  Hon.  Hugh  D.  Merrill. 
No  counsel  marked  for  appellant.     S.  W.  Tate,  for 
appellee. 

Per  curiam.    Affirmed  on  certificate! 

48—18 
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THE  STATE  v.  WAGES. 

(Decided  January  21st,  1915.) 

Appeal  from  Andalusia  City  Court. 
Heard  before  Hon.  Ed.  T.  Albritton. 
Robert  C.  Brickell^  Attorney  General,  for  the  State. 
No  counsel  marked  for  appellee. 
Per  curiam.    Appeal  dismissed. 


STEPHENS  V.  THE  STATE. 

(Decided  January  23rd,  1915.) 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
Lee  &  Tompkins^  for  appellant.    Robert  C.  Brickell, 
Attorney  General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 


STEPHENS  V.  THE  STATE. 

(Decided  January  23rd,  1915.) 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
E.  H.  HiLL^  for  appellant.    Robert  C.  Brickbll^  At- 
torney General,  for  the  State. 
Per  curiam.     Appeal  dismissed. 


STREET  V.  CITY  OF  ANNISTON. 

(Decided  January  12th,  1915.) 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 
No  counsel  marked  for  appellant.     S.  W.  Tate,  for 
appellee. 

Per  curiam.    Affirmed  on  certificate. 


STEWART  VENEER  CO.  v.  RAMEY. 

(Decided  February  11th,  1915.) 

Appeal  from  Hale  Law  and  Equity  Court. 
Heard  before  Hon.  Charles  E.  Waller. 
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Joseph  H.  James^  for  appellant.    Thomas  E.  Knight^ 
for  appellee. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


THOMPSON  V.  THE  STATE. 

(Decided  January  2lRt,  1915.) 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarce. 
E.  H.  Hill,  for  appellant.    Robert  C.  Brickell,  At- 
torney General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 


TURNER  V.  THE  CITY  OF  ANNISTON. 

(Decided  January  12th,  1915.) 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 
No  counsel  marked  for  appellant.     S.  W.  Tate,  for 
appellee. 

Per  curiam.    Affirmed  on  certificate. 


WATTS  V.  THE  STATE. 

(Decided  February  4th,  1915.) 

Appeal  from  Colbert  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 
Kirk,  Carmichael  &  RatheIi,  for  appellant.     Wil- 
liam L.  Martin,  Attorney  General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 


WHEELER  V.  THE  STATE. 

(Decided  February  14th,  1915.) 

Appeal  from  Geneva  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
W.  O.  MuLKEY,  for  appellant.    William  L.  Martin, 
Attorney  General,  for  the  State. 

Pelham,  p.  J. — Affirmed  on  the  record. 
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PESNELL  V.  THE  STATE. 

(Decided  June  10,  1915.) 

Appeal  from  Cleburne  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Merrill. 

Johnson  &  McMahan^  J.  R.  Barker^  and  P.  F. 
Wharton^  for  appellant.  W.  L.  Martin,  Attorney 
General,  and  W.  H.  Mitchell,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Thomas,  J. — Dismissed  under  Rule  26,  Supreme  Court 
Practice,  on  the  authority  of  Clark  v.  State^  8  Ala.  App. 
105 ;  62  South.  987. 


MORRIS  V.  THE  STATE. 

(Decided  June  10,  1915.) 

Appeal  from  Randolph  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J. — Rill  of  exceptions  stricken  on  the  author- 
ity of  Harper  v.  State^  infra^  69  South.  302.  Affirmed. 


SMITH  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Covington  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarce. 

A.  Whaley,  for  appellant.  W.  L.  Martin,  Attorney 
General,  and  W.  H.  Mitchell,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Thomas,  J. — ^Affirmed  on  authority  of  Hodge  v.  State, 
11  Ala.  App.  185,  65  South.  676 ;  Waison  v.  State,  11 
Ala.  App.  199,  65  South.  689 ;  Herring  v.  State,  11  Ala. 
App.  202,  65  South.  707,  and  Stokes  v.  State,  infra,  69 
South.  303. 
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ANDERSON  v.  THE  STATE. 

(Decided  June  8,  1915.) 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman^  Je. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney Oeneral,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J. — ^Appeal  dismissed  on  authority  of  Rivera 
V,  State,  infra^  69  South.  387. 


KELLEY  V.  THE  STATE. 

(Decided  June  1,  1915.) 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

G.  O.  Chenault,  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J. — ^Appeal  dismissed  under  Rule  43^  on  the 
authority  of  Rivers  v.  State,  infra,  69  South.  387. 


PRIDGIN  V.  THE  STATE. 

(Decided  June  8,  1915.) 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Pelham,  p.  J. — Appeal  dismissed  on  Authority  of 
Rivers  v.  State,  Pnfra,  69  South.  387. 


TRAUTWINE  v.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 
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Pelham,  p.  J. — ^Appeal  dismissed  on  the  authority  of 
Rivers  v.  State,  infra,  69  South.  387. 


MITCHELL  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Barbour  Circuit  Court. 

Heard  before  Hon.  M.  Solue. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Pelham,  p.  J. — ^Appeal  dismissed  for  failure  to  pros- 
ecute. 


SMITH  V.  THE  STATE. 

(Decided  June  10,  1915.) 

Appeal  from  Barbour  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J. — Appeal  dismissed  on  authority  of  Mitch- 
ell V.  State,  i^fra,  69  South.  399. 


mcktnzie  v.  the  state. 

(Decided  June  17.  1915.) 

Appeal  from  Barbour  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J.-^Appeal  dismissed  on  the  authority  of 
Mitchell  V,  State,  infra,  69  South.  389. 


CAMERON  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Barbour  Circuit  Court. 
Heard  before  Hon.  M.  Sollie. 
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No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Brown,  J. — ^Appeal  dismissed  on  authority  of  Mitch- 
ell  v.  State,  infra,  69  South.  399. 


BUSH  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarcb. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Brown,  J. — ^Appeal  dismissed  on  authority  of  Cdm- 
eron  v.  State,  infra,  69  South.  400. 


PRUETT  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Barbour  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Brown,  J. — Appeal  dismissed  on  motion  of  Attorney 
General  on  the  authority  of  Cameron  v.  State,  infra,  69 
South.  400. 


RICHARDS  V.  THE  STATE. 

(Decided  June  17,  1915.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Fbarce. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Thomas,  J. — Appeal  dismissed  on  authority  of  Traut- 
wine  V,  State,  infra,  69  South.  399. 
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TALLA8SEE  PALLS  MPG.  CO.  v.  THE  STATE. 

(Decided  July  19,  1915.) 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

J.  M.  Chilton,  for  appellant.  H.  B.  Golson,  and 
Hill,  Hill,  Whiting  &  Steen,  for  appellee. 

Per  curiam.  Affirmed  on  authority  of  Ex  parte  State 
of  Alabama,  in  re  Tallassee  Falls  Mfg.  Co.,  194=  Ala., 
69  South.  589. 


ATCHINSON  V.  THE  STATE. 

(Decided  May  15,  1915.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  Wm.  E.  Fort. 

A.  L.  Arnold,  and  Chas.  A.  Calhoun,  for  appellant. 
W.  L.  Martin,  Attorney  General,  and  W.  H.  MncHELL, 
Assistant  Attorney  General,  for  State. 

Brown,  J. — Affirmed  on  the  record. 


ATLAS  INSURANCE  CO.  v.  JOHNSON-ALLEN  UN- 
DERTAKING CO. 

(Decided  April  6,  1916.) 

Appeal  from  Mobile  Law  and  Equity  Court. 
Heard  before  Hon.  Saffold  Berney. 
No  counsel  marked  for  either  party. 
Per  curiam.  Appeal  dismissed. 


BALDWIN  V.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  and  W.  H.  Mitchell,  Assistant  Attor- 
ney General,  for  the  State. 

Per  curiam.    Appeal  withdrawn. 


^1  OF  ALABAMA.  681 

BARBER  V.  THE  STATE. 

(Decided  May  11,  1914.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At 
torney  General,  for  the  State. 

Pelham,  p.  J. — Affirmed  on  the  record,  in  the  ab- 
sence of  bill  of  exceptions. 


BARKER  V.  TENNESSEE  COAL,  IRON  &  R.  R.  CO. 

(Decided  April  20,  1915.) 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  C.  B.  Smith. 

No  counsel  marked  for  appellant.  Percy,  Bennbrs 
&  Burr,  for  appellee. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


BLOUNT  LUMBER  CO.  v.  SOUTHERN  GRAIN  & 

FEED  CO. 

(Decided  April  20,  1915.) 

Appeal  from  Blount  Circuit  Court. 
Heard  before  Hon.  James  E.  Blackwood. 
No  counsel  marked  for  either  party. 
Per  curiam.    Appeal  dismissed  for  want  of  prosecu- 
tion. 


CAHABA  COAL  CO.  v.  HANBY. 

(Decided  April  22,  1915.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  John  C.  Pugh. 
No  counsel  marked  for  either  party. 
Per  curiam.    Motion  to  correct  clerical  error  in  ap- 
peal bond  is  denied. 
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CABAVELLA  v.  GOODMAN,  ET  AL. 

(Decided  May  11,  1915.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  H.  A.  Sharpe. 
No  counsel  marked  for  appellant.  W.  K.  Bbown^  for 
appellee. 

Beown,  J. — ^Affirmed  for  want  of  assignment  of  error. 


CITY  OP  TUSCALOOSA  v.  BRADFORD. 

(Decided  May  11,  1915.     Rehearing  denied  June  30,  1915.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Poster. 

Brown  &  Ward^  and  Oliver^  Vbrnbr  &  Ricb^  for  ap- 
pellant. Clarkson  &  MoRRiSBTTB^  for  appellee. 

Pblham,  p.  J. — Reversed  and  remanded  on  authority 
of  City  of  Tuscaloosa  v.  Hill,  infra,  69  South.  486. 


CLANTON  DRUG  CO.  v.  MONTAG  BROS. 

(Decided  April  13,  1915.) 

Appeal  from  Chilton  Circuit  Court. 
Heard  before  H(m.  W.  W.  Pearson. 
No  counsel  marked  for  either  party. 
Per  curiam.    Appeal  dismissed  for  want  of  prosecu- 
tion. 


COLLIER  V.  CITY  OP  BIRMINGHAM. 

(Decided  April  20,  1915.) 

Appeal  from  «Teflferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Crow. 
R.  D.  CoFFMAN^  for  appellant.    Romainb  Boyd,  and 
J.  P.  MuDD,  for  appellee. 

Per  curiam.   Affirmed  on  certificate. 


E.  J.  BURNS  COMPANY,  ET  AL.  v.  BURLONG. 

(Decided  April  22,  1915.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Crow. 
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William  F.  Spbncbe^  for  appellant.  W.  A.  Dbnson, 
for  appellee. 

Per  curiam.  Affirmed  for  want  of  assignment  of  er- 
rors. 


FREEMAN  v.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  E.  Greene. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 

GAINES  V.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowell. 
No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 

Per  curiam.   Dismissed  by  appellant. 


GINGOLD  V.  COPLON. 

(Decided  April  20,  1915.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

No  counsel  marked  for  appellant.  Baugh  &  Emerson, 
for  appellee. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


HURT  V.  THE  STATE. 

(Decided  April  15,  1915.) 

Appeal  from  Russeell  Circuit  Court. 
Heard  before  Hon.  M.  Solue. 
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No  counsel  marked  for  appellant.  W.  L.  Martin^  Atr 
torney  General,  for  the  State. 
Per  curiam.  Appeal  dismissed. 


JACKSON  V.  THE  STATE. 

(Decided  May  18,  1915.) 

Appeal  from  Lamar  Probate  Court. 

Heard  before  Hon.  R.  L.  Bbadlbt. 

Walter  Nbsmitii,  for  appellant.  W.  L.  Martin^  At- 
torney General^  and  W.  H.  Mitchbll^  Assistant  Attor- 
ney General,  for  the  State. 

Pblham^  p.  J. — Reversed  and  remanded  on  author- 
ity of  Hazelton  v.  State,  infra^  68  South.  715. 


JOHNSON  V.  THE  STATE. 

(Decided  May  13,  1915.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  &owhlu 

No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 

Pelham,  p.  J. — ^Appeal  dismissed  on  authority  of 
Ogden  v.  State,  infra,  68  South.  701. 


LAWRENCE  v.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowbll. 

No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


LAWRENCE  v.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowblu 
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No  counsel  marked  for  appellant.  W.  L.  Martin^  Atr 
tomey  General,  for  the  State. 

Thomas,  J. — ^Appeal  dismissed  on  authority  of  Clark 
V.  State,  8  Ala.  App.  105,  62  South.  987. 


LOONEY,  ET  AL.  v.  BROOKS,  ET  AL. 

(Decided  May  11,  1915.) 

Appbax^  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crow. 

No  counsel  marked  for  appellant.  John  W.  Altman, 
for  appellee. 

Per  curiam.  Affirmed  for  want  of  assignment  of  er- 
rors. 


MALAVAZOS  v.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  Charles  W.  Ferguson. 
C.  B.  Powell^  for  appellant.   W.  L.  Martin^  Attor- 
ney General,  and  M.  M.  Ullman^  for  State. 
Per  curiam.    Dismissed  without  prejudice. 


MALLETT  v.  THE  STATE. 

(Decided  May  13,  1915.) 

Appeal  from  Tuscaloosa  County  Court. 
Heard  before  Hon.  H.  B.  Poster. 
No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 
Per  curiam.  Affirmed  on  the  record. 


MANN  V.  THE  STATE. 

(Two  Cases.) 
(Decided  April  22,  1915.) 

Appeal  from  Marion  Circuit  Court. 
Heard  before  Hon.  Bernard  Harwood. 
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No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


MARTIN  V.  THE  STATE. 

(Decided  May  11.  1915.) 

Appeal  from  Jeflferson  Criminal  Court. 
Heard  before  Hon.  S.  E.  Greene. 
No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 
Pblham^  P.  J. — No  error  in  the  record.  Affirmed. 


MAYFIELD  v.  SMOTHERS. 

(Decided  April  22,  1915.) 

Appeal  from  Fayette  Circuit  Court. 
Heard  before  Hon.  Bernard  Harwood. 
Ray  &  CooNBR^  for  appellant.  McNibl  &  Monroe^  for 
appellee. 


MOTHERSHED  v.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  JejBferson  Criminal  Court. 
Heard  before  Hon.  H.  P.  Heflin. 
No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 
Per  curiam.  Abated  by  death  of  appellant. 


PITTMAN,  ET  AL.  v.  THE  STATE. 

(Decided  April  8,  1915.) 

Appeal  from  Washington  County  Court. 
Heard  before  Hon.  D.  J.  Long. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 
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PITTMAN  V.  THE  STATE. 

(Dec-lded  April  15,  1915.) 

Appeal  from  Russell  Circuit  Court. 
Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 
Per  curiam.  Appeal  dismissed. 


PUGH  V.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  J.  C.  B.  GwiN. 
No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 
Per  curiam.   Appeal  withdrawn. 


ROSS  V.  THE  STATE. 

(Decided  April  22,  1915.) 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

No  counsel  marked  for  appellant.  W.  L.  Martin,  At- 
torney General,  for  the  State. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


SOUTHERN  BELL  TEL.  &  TEL.  CO.  v.  VINSON. 

(Decided  April  20,  1915.) 

Appeal  from  Cullman  Circuit  Court. 
Heard  before  Hon.  D.  W.  Speake. 

« 

Eystbr  &  Eyster,  and  Geo.  H.  Parker^  for  appellant. 
A.  A.  Griffith^  for  appellee. 

Per  curiam.   Dismissed  by  agrement  of  parties. 
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THORNHILL  v.  THE  STATE. 

(Decided  May  11,  1915). 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowbll. 

Lbith  &  GuNN^  for  appellant.  W.  L.  Martin^  Attor- 
ney General,  for  the  State. 

Thomas^  J. — ^Appeal  dismissed  on  authority  of  Clark 
V.  State,  8  Ala.  App.  105,  62  South.  987. 


TUSCALOOSA  CONCRETE  &  SUPPLY  CO.  v. 

HUNNICUTT. 

(Decided  April  22,  1915.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  Rice  &  Tayix)R,  for 
appellee. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 


WHITE  V.  THE  STATE. 

(Decided  May  1.3,  1915.) 

Appeal  from  JejBferson  Criminal  Court. 
Heard  before  Hon.  S.  E.  Greene. 
No  counsel  marked  for  appellant.  W.  L.  Martin^  At- 
torney General,  for  the  State. 

Brown^  J. — Affirmed  on  the  record. 


WILLIAMS  V.  CITY  OF  TUSCALOOSA. 

(Two  Cases) 
(Decided  April  22,  1915.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant,  Brown  &  Ward, 
for  appellee. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 
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ABATEMENT  AND  REVIVAL. 

Abatement  and  Revival:  Plea;  Time. — Where  the  plea  In  abate- 
ment was  tiled  before  the  filing  of  any  plea  going  to  the  merits,  and 
the  matter  therein  set  up  was  not  otherwise  waived  or  abandoned,  it 
was  w^ithin  the  discretion  of  the  trial  court  to  permit  it  to  be  filed 
after  the  time  for  filing  had  passed. — Huntsville  Qro.  Co.  v.  Johnson, 
488. 

Pleading;  Jurisdiction;  Contract. — ^Under  section  6110,  a  party 
sued  on  a  contract  outside  of  the  county  of  his  residence  may  abate 
such  suit  by  proper  plea  in  abatement. — Ih.  488. 

ABT'SIVE  LANOrAGE. 

Disorderly  Conduct;  Obscene  Language. — Under  section  6217, 
Code  1907,  the  Intentional  use  of  the  language  denounced  in  the  pres- 
ence or  hearing  of  a  woman  is  an  offense;  it  being  immaterial  that 
it   was  used  in  ordinary  conversation,  and  without  intent  that  it 

should  be  overheard. — Jordan  r.  The  State,  186. 

Same. — A  man's  wife  and  his  mother-in-law  are  within  the 
protection  of  the  statute,  and  hence,  where  defendant  used  the  lan- 
guage denounced  by  section  6217,  Code  1907,  in  his  own  house,  and  it 

was  overheard  by  his  wife  and  mother-in-law,  he  was  guilty. — lb. 

186. 

Same:  Jury  Question. — Where,  in  response  to  a  remark  by  the 
father-in-law,  the  defendant  said  that  he  would  drink  when  he  damn 
pleased,  and  this  was  overheard  by  his  wife  and  mother-in-law,  the 
question  whether  he,  in  fact,  used  the  language  attributed  to  him,  and 
whether  it  was  insulting  within  the  provisions  of  section  6217,  Code 

1007.  was  a  question  for  the  jury. — lb.  18(». 

Disorderly    Conduct;   Abusive   Language;    Woman. — A    woman 

may  be  convicted  of  the  violation  of  the  provisions  of  section  6217, 

Code  1907,  since  the  words  of  the  statute  "any  person"  include  all 

persons,  male  and  female. — Daley  v.  The  Siate,  310. 

ACCOMPLICES. 

See  Evidence,  §  SVj  ;  Charge  of  Court,  §4. 

Accomplices;  Corroboration;  Sufficiency. — Under  section  7897, 
Co<le  1907,  in  a  prosecution  for  burglary,  testimony,  even  if  that  of  an 
accomplice  which  connected  defenndant  with  the  commission  of  a 
crime,  corroborated  by  one  who  witnessed  the  delivery  of  the  stolen 
property  to  such  accomplice,  and  by  proof  of  defendant's  possession 
of  them  after  they  were  stolen,  was  sufficient. — Norman  v.  The  State, 
337. 

ACCOUNTS. 

Account;  Action;  Pleading;  Evidence. — Where  a  complaint 
sought  to  recover  a  sum  due  by  account  from  defendant  to  a  third 
person,  and  alleged  that  plaintlflP  was  the  owner  of  the  account,  and 
the  pleas  were  the  general  issue,  the  statutes  of  frauds  and  limita- 
tion, and  accord  and  satisfaction,  proof  of  a  special  contract  and  its 
breach,  such  as  a  guarantee  of  payment  of  a  note,  was  not  admlHsible. 
—-Hedden  v.  Wefel,  485. 

44—13 
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ACCOUNTS.— Continued. 

Sajne;  Accounts;  Admissions. — Although  a  failure  to  object  to 
an  account  within  a  reasonable  time  is  a  prima  facie  admission  of  its 
correctness,  yet  parties  who  were  not  conversant  with  the  matter 
make  no  such  admission ;  hence,  where  defendant  gave  a  note  to  take 
up  one  given  by  deceased,  and  did  not  object  to  the  statement  of  his 
account  with  the  plaintiff,  they  are  not  bound  by  this  rule. — Orr, 
et  al.  V.  Stewart,  542. 

ACTS  CITED  OR  CONSTUUEI). 

General. 

lfK)7  p.  1G2.  Lacy  v.  The  State,  212. 

1907  p.  498.  King  v.  The  State,  91. 

1909  p.      9.  Harkey  v.  The  State,  201. 

1909  p.     88.  Harrison  v.  The  State,  354. 

1JX)9  p.     8fi.  Whaley  v.  The  State.  356. 

1909  p.    86.  Arrington  v.  The  State,  359. 

1909  p.  188.  (§30F.)     City  of  Birmingham  v.  O'Connell.  570. 

1909  p.  258.  Smith  v.  The  State,  313. 

1909  1).  266.  Todd  v.  The  State,  301. 

1909  p.  315.  (§  23.)     Shiver  v.  The  State,  258. 

1909  p.  314.  Brand  v.  The  State,  390. 

1909  p.  317.  Smith  v.  The  State,  411. 

1909  p.  305.  Moton  v.  The  State,  43. 

1911  p.     93.  Thomas  v.  The  State,  431. 

1911  p.  449.  King  v.  The  State,  91. 

1911  p.  728.  Lewis  v.  The  State,  31. 

1915  p.  107.  Gassenhelmer  &  Co.  v.  The  State,  506. 

Local. 

1888-89  p.  995.     Caravella  v.  Bemheim  Dist.  Co.,  458. 
1909  p.  15.     Huntsville  Gro.  Co.  v.  Johnson,  488. 
1909  p.  339.     Banks  v.  The  State,  41. 

ALTERATION  OF  INSTRUMENTS. 

Altf ration  of  Instrument;  Note;  Contract. — Where  defendants 
executed  the  note  In  suit  as  part  of  an  agreement  to  which  it  was  at- 
tached, it  was  no  defense  that  the  note  was  detached  from  such 
agreement  without  defendant's  consent,  unless  material  alteration 
was  made  In  the  contract  as  executed. — Weinstein  v.  Citizens  Bank, 
552. 

ANIMALS. 

1.  Unlawfully  Killing. 

Animals;  Unlawful  Killing;  Evidence. — ^Where  there  was  evi- 
dence that  the  hog  was  found  dead  in  defendant's  field,  and  that  he 
furnished  a  gun  to  a  third  person  and  told  such  third  person  to  kill 
the  hog,  and  he  did  so,  the  fact  that  defendant  shook  down  some 
peaches  in  the  field  where  the  hog  was  killed  about  the  time  he  sent 
such  third  person  with  the  gun,  was  admissible  not  only  to  show 
wantonness,  but  also  to  show  defendant's  connection  with  the  killing. 
—Ingles  V.  The  State,  184. 

APPEAL  AND  ERROR. 

1.  Review. 

(a)  Matters  for  Bill  of  Exceptions. 

Appeal  and  Error;  Review;  Bill  of  Exceptions. — Where  the  bill 
of  exceptions  did  not  set  out  the  charge,  a  statement  therein,  relative 


SUBJECT  INDEX.  691 
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to  such  charge,  that  the  court  defined  and  explained  to  the  jury  the 
law  of  self-defense,  must  he  taken  to  mean  that  the  court  correctly 
defined  and  explained  the  law. — R ceres  v.  The  State ^  1. 

Appeal  and  Error;  Review;  Method  of  Presentation. — "Where 
the  motion  to  quash  the  special  venire  did  not  appear  in  the  bill  of 
exceptions,  and  It  was  not  shown  that  any  ruling  w^as  Invoked  thereon, 
that  matter  is  not  presented  to  the  appellate  court  for  review. — 
Banks  r.  The  State,  41. 

Appeal  and  Error;  Review;  Record;  Matters  Shown. — Where 
neither  the  record  proper,  nor  the  bill  of  exceptions  set  out  such 
motion  or  disclosed  what  part  of  the  plea  It  sought  to  strike,  or  what 
part  was  in  fact  stricken,  the  appellate  court  could  not  determine 
whether  the  trial  court  erred  in  granting  the  solicitor's  motion  to 
strike  certain  parts  of  such  plea ;  the  defendant  having  pleaded  sev- 
eral special  pleas  of  former  jeopardy  upon  which  issue  was  joined, 
but  declining  to  offer  any  evidence  in  supi)ort  thereof. — Lacy  v.  The 
State,  207. 

Appeal  and  Error;  Rcvietc;  Matters  Shown. — Where  the  appeal 
is  on  the  recoinl  proper  without  a  bill  of  exceptions,  rulings  on 
motion  to  quash  the  indictment,  and  the  refusal  of  charges  cannot 
be  reviewed,  these  matters  not  being  properly  incorporated  in  the 
record  proper. — Weyms  r.  The  State,  297. 

Appeal  and  Error;  Record;  Questions  Presented. — The  judgment 
of  a  trial  court  in  overruling  a  motion  to  set  aside  a  judgment  can- 
not be  reviewed  except  when  presented  by  bill  of  exceptions,  the 
motion  and  the  court's  ruling  thereon  not  being  properly  a  part  of 
the  record  on  appeal  from  the  original  judgment,  and  will  not  be  so 
treated  because  of  this  unauthorized  insertion  in  the  record. — Cara- 
vclla  V.  Bernheim  Dist.  Co.,  458. 

Appeal  and  Error;  Review;  Matters  Presented. — Where  the  judg- 
ment is  not  premature,  and  was  based  on  proper  process  duly  served, 
the  appellate  court  will  not  review  the  action  of  the  trial  court  In 
proceeding  to  judgment  where  there  is  no  bill  of  exceptions  proi)erly 
presenting  the  question. — Floyd  v.  Lamar,  504. 

Same. — The  amendment  of  a  judgment  nunc  pro  tunc  cannot 
be  reviewed  on  appeal  in  the  absence  of  a  bill  of  exceptions  showing 
that  exceptions  were  duly  reserved  to  the  action  of  the  court. — Jh. 
504. 

(b)   Injury  Must  Appear. 

Appeal  and  Error;  Review;  Injury. — Under  Rule  45,  Supreme 
Court  Practice,  the  defendant  cannot  complaint  of  the  sustaining  of 
an  objection  to  a  question  to  a  state's  witiffess,.on  cross-examination 
unless  he  shows  what  testimony  he  expects  to  be  elicited  as  an 
answer  to  his  question. — Bone  v.  The  State,  5. 

Appeal  and  Error;  Review;  Harmless  Error;  Notice  of  Special 
Term, — Where  the  defendant  appeared  and  failed  to  show  that  he 
had  been  Injuriously  affected  by  a  failure  of  the  clerk  to  mail  to  him 
a  copy  of  the  order  calling  the  special  term,  as  required  by  section 
3253,  Code  1907,  the  error  of  the  clerk  in  failing  to  give  such  notice 
was  not  prejudicial. — Shiver  v.  The  State,  258. 

Same;  Showing  Error. — Under  rule  45,  Supreme  Court  Practice, 
a  judgment  will  not  be  reversed  on  account  of  the  erroneous  admis- 
sion of  evidence,  where  it  does  not  appear  that  the  party  complaining 
was  injuriously  affected  thereby. — Farmers  M.  I.  Assn.  v.  Tankersley, 
524. 
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(c)  Presentation  in  Lower  Court. 

Appeal  and  Error;  Variance;  Presentation  Below. — ^Where  the 
record  does  not  affirmatively  show  that  the  failure,  to  prove  venue 
was  brought  to  the  court's  attention,  the  defendant  was  not  entitled 
to  the  affirmative  charge  because  thereof,  or  rather  the  court  will  not 
be  put  ill  error  for  refusing  the  same.  (Cir.  Ct.  Rule  35.) — Jones  r. 
The  State,  10. 

Apiwal  and  Error;  Review;  Reservation  of  Ground. — A  party 
objecting  to  evidence  must  assign  grounds  therefor,  and  a  general 
exception  taken  to  a  partially  defective  answer,  cannot  be  made  the 
predicate  for  error. — Lewis  v.  The  State,  31. 

Same. — Where  it  was  properly  shown  that  defendant  had  the 
general  reputation  of  being  a  drunkard,  the  admission  of  the  improper 
answer  ou  cross-examination  of  a  character  witness  for  such  defend- 
ant, that  defendant  got  drunk,  was  not  error  justifying  a  reversal 
under  rule  45.  Supreme  Court  Practice,  as  it  did  not  probably  affect 
defendant's  case  injuriously. — lb.  31. 

Appeal  and  Error;  Review;  Presentation. — Where  no  question 
was  raised  before  the  trial  court  with  respect  to  the  special  venire, 
or  the  organization  of  the  jury,  and  the  order  showed  compliance 
with  the  statute,  these  matters  cannot  be  reviewed  on  appeal,  and 
should  not  be  included  in  the  transcript.  (Rule  27,  Sup.  Ct.  Pr.) — 
Moton  V.  The  State,  43, 

Appeal  and  Error;  Objection;  Waiver, — Where  no  objections 
were  made  to  the  questions  to  or  the  answers  of  a  witness,  defendant 
cannot  complain  that  the  state  laid  no  proper  predicate  for  showing 
by  its  witnesses  statements  by  defendant's  witnesses  contradictory 
of  their  testimony. — Terry  r.  The  State,  115. 

Appeal  and  Error;  Objection  Below;  Xecessitu. — In  the  absence 
of  an  objection  taken  to  the  matter  in  the  court  below,  the  defend- 
ant cannot,  on  appeal,  complain  that  the  court  permitted  evidence  of 
the  good  character  of  the  i)rosecutrlx  in  a  bastardy  proceedings. — 
Smith  V.  The  State,  411. 

(d)  Presumptions. 

Appeal  and  Error;  Review;  Presumption. — Where  the  judgment 
entry  recites,  **Came  a  jury  •  •  •  who  on  their  oaths  say,"  and 
the  record  does  not  show  to  the  contrary,  nor  that  objection  was  made 
to  the  sufficiency  of  the  oath  of  the  jury,  it  will  be  presumed  on  ap- 
peal that  the  jury  were  properly  sworn. — Terry  v.  The  State.  115. 

Same;  Presumptions ;  Bill  of  Exceptions. — ^The  bill  of  exceptions 
is  construed  most  strongly  against  the  party  taking  the  appeal,  and 
the  appellate  court  will  indulge  the  necessary  presumptions  in  favor 
of  the  ruling  of  the  trial  court. — Uedden  r.  Wcfel,  485. 

(e)  Discretion. 

Same;  Discretion  of  Court. — The  granting  of  a  nolle  prosse  under 
section  7159,  Code  1907,  is  a  matter  within  the  sound  discretion  of 
the  trial  court,  and  not  reviewable;  hence,  this  court  cannot  review 
the  refusal  of  the  trial  court  to  enforce  an  agreement  to  nolle  prosse 
made  by  the  solicitor. — Lacy  v.  The  State,  2G7. 

(f)  Special  Findings. 

Appeal  and  Error;  Review;  Finding  by  the  Court. — In  an  action 
tried  by  the  court  without  a  jur>-  the  sufficiency  of  a  special  finding 
of  the  facts  made  by  the  court  on  its  own  motion,  to  support  the 
judgment  rendered,  will  be  reviewed  when  reserved  and  presented 
by  liili  of  exceptions. — Johnson  v.  McFry,  G19. 
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Same. — In.  such  a  case,  the  only  question  open  for  consideration 
and  review  is  whether  the  facts  so  found  by  the  court  support  the 
Judgment  rendered. — 76.  619. 

Same. — In  such  a  case  a  judgment  on  a  special  finding  cannot 
be  sustained  unless  the  court  directly  and  affirmatively  finds  every 
fact  in  issue  essential  to  support  the  right  of  recovery. — /&.  019. 

(g)  Conclusiveness  of  Record. 

Appeal  and  Error;  Bill  of  Exception, — The  recitals  in  the  bill 
of  exceptions  must  be  taken  as  true. — Porter  v,  T.  C,  /.  <t  R.  R.  Co,, 
632. 

2.  Harmless  Error. 

(a)  Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — If  it  was  error 
to  refuse  to  admit  in  evidence  certain  warrants  sworn  out  by  defend- 
ant against  deceased,  such  error  was  cured  by  subsequently  admitting 
the  warrant. — y  el  son  v.  The  State,  28. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Excluding  evi- 
dence of  friendly  relations  between  a  witness  and  deceased  was 
harmless  under  rule  45,  Supreme  Court  Practice,  unless  it  appears 
that  the  error  complained  of  has  probably  Injuriously  affected  the 
substantial  rights  of  the  parties. — BuUington  r.  The  State.  61. 

Appeal  and  Error;  Harmless  Error;  Evidence. — The  exclusion  of 
testimony  is  harmless  where  similar  testimony  has  been  received 
without  objection. — Campbell  r.  The  State.  70. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  witness 
without  objection  subsequently  answered  the  question,  the  previous 
sustaining  of  an  objection  to  the  (piestion  was  rendered  harmless. — 
McConneU  v.  The  State,  79. 

Appeal  and  Error;  Review ;  Showing  Error. — Before  a  defendant 
can  complain  of  the  overruling  of  an  objection  to  a  question,  It  must 
be  shown  that  the  question  was  answered. — Ih.  79. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  wit- 
ness had  been  allowed  to  answer  a  similar  question  without  objec- 
tion, the  exclusion  of  such  questions  later  was  harmless. — Sirxton  t\ 
The  State,  84. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  an  an- 
swer had  in  substance  been  given  by  a  witness  immediately  afterward 
in  answer  to  another  question,  any  error  in  its  former  exclusion  was 
cured. — Terrjf  r.  The  State.  115. 

Same. — Where  the  state  did  not  attempt  to  show  the  flight  of 
defendant,  proof  as  to  when  defendant  was  arrested,  although  its 
relevancy  does  not  appear,  is  not  grounds  for  reversal,  as  it  does  not 
appear  that  it  was  probably  injurious  to  defendant. — Ih.  115. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  defend- 
ant had  testified  that  he  remembered  nothing  that  occurred  after 
he  met  a  third  person  and  took  a  drive  with  him,  and  knew  nothing 
about  an  assault  on  the  prosecutor,  the  sustaining  of  an  objection 
to  the  question  asked  him  as  to  what  effect  whisky  had  on  him 
after  he  was  injured,  was  not  prejudicial. — Williams  v.  The  State, 
133. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  mat- 
ter admitted  was  not  part  of  the  res  gestie,  and  was  not  unfavorable 
to  the  defendant,  its  admission  was  hamless,  if  error. — Ingram  v.  The 
State,  147. 
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Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  evi- 
dence was  not  excluded,  and  defendant  received  the  full  benefit  at  a 
subsequent  time  of  that  or  similar  testimony,  the  sustaining  of  an 
objection  to  the  evidence  as  originally  offered  was  harmless,  if  error. 
~lb.  147. 

Appeal  and  Error;  Harmless  Error;  Evidence, — ^Where  it  did  not 
appear  but  that  the  witness  would  have  answered  In  the  negative, 
then  where  the  record  did  not  show  that  after  objection  was  sus- 
tained, the  defendant  stated  to  the  court  that  he  expected  an  affirma- 
tive answer,  or  as  to  what  he  proposed  to  show  by  the  witness,  any 
error  in  excluding  a  question  bearing  upon  the  bias  of  the  state's 
witness  must  be  held  harmles  under  rule  45,  Supreme  Court  Practice. 
—Uohhins  v.  The  State,  167. 

Same;  Harmless  Error. — Where  the  evidence  for  the  state  was 
undisputed,  and  It  Is. prima  fade  sufflicent  to  exclude  beyond  a  rea- 
sonable doubt  every  rational  hypothesis  except  that  of  defendant's 
guilt,  and  defendant  offered  no  evidence,  the  appellate  court  will  not 
reverse,  even  if  there  was  error  in  the  examination  of  some  of  the 
state  witnesses;  rule  45  Supreme  Court  Practice  forbidding  such 
reversal. — Lacy  r.  The  State,  267. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  wit- 
ness answered  in  effect  that  the  witness  did  not  know  whether  H. 
had  sufficient  intelligence  to  make  a  contract,  the  defendant  is  not 
injured  by  the  su.staining  of  an  objection  to  the  question. — Lambert  v. 
The  State,  289. 

Appeal  and  Error;  Harmless  Error;  Evidence. — If  the  court 
committed  error  In  allowing  a  witness  to  refer  to  a  memoranda  in  a 
book  made  by  a  third  person,  Indicating  as  to  the  deliveries  of  goods 
to  defendant  of  which  witness  had  no  personal  knowledge,  such  error 
was  cured  by  the  action  of  the  court  in  suspending  the  trial,  and 
allowing  the  production  of  witnesses  who  made  the  deliveries  dis- 
closed by  the  memoranda,  and  who  testified  as  to  such  delivery. — 
Stok(f(  v.  The  State.  21M. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  de- 
fendant answered  in  denial  of  certain  conduct  by  him,  sought  to  be 
shown  on  his  cross-examination,  any  error  in  the  allowance  of  the 
question  was  harmless. — Rivers  v.  The  State,  362. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  evidence 
has  been  improperly  admitted,  the  error  is  cured  by  the  action  of  the 
court  in  later  excluding  such  evidence,  and  directing  the  jury  not  to 
consider  it.— Brand  r.  The  State,  890. 

Same;  Ritiht  to  Complain. — Where.  In  response  to  a  motion  to 
that  effect,  evidence  was  excluded,  and  the  jury  directed  not  to  con- 
sider such  evidence,  but  the  defendant  afterwards  introduces  evi- 
dence to  rebut  such  excluded  evidence,  he  cannot  then  complain  of 
the  improi)er  evidence  formerly  introduced. — Ih.  390. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  de- 
fendant answered  the  question  in  the  negative,  any  error  in  over- 
ruling his  objection  to  the  question,  which  if  answered  in  the  affirma- 
tive, would  have  raised  an  undesirable  Inference,  is  rendered  harm- 
less.—»Sm»7/f  r.  The  State,  399. 

Appeal  and  Error;  Harmless  Error;  Evidence. — The  improper 
admission  of  secondary  evidence  of  the  contents  of  a  letter,  offered 
for  the  purpose  of  showing  that  notice  of  loss  was  given  to  the 
insurer,  is  harmless,  where  the  proofs  of  loss,  and  a  letter  written 
by  the  insurance  adjuster,  which  were  received  in  evidence,  showed 
that  insurer  had  received  such  notice. — Farmers  M.  Ins.  Assn.  v. 
Tankersley,  524. 
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(b)  Examination  of  Jurors. 

Same;  Harmless  Error;  Examination  of  Jurors. — ^The  state  only 
can  challenge  a  Juror  for  an  opinion  against  capital  punishment  or  a 
conviction  on  circumstantial  evidence,  and  a  defendant  Is  not  preju- 
diced by  any  failure  to  examine  the  Jurors  as  to  their  opinion  on 
those  subjects. — Terry  v.  The  Sltate,  115. 

(c)  Pleading. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  defend- 
ant was  tried  and  convicted  solely  on  the  first  count  of  the  affidavit, 
any  error  In  overruling  demurrer  to  the  second  count  was  harmless. 
—Rufih  V.  The  State,  262. 

Appeal  and  ISrror;  Harmless  Error;  Pleading. — Where  defend- 
ant on  the  trial  had  the  full  benefit  of  the  matters  set  up  in  the 
plea  under  another  pleA  setting  out  more  fully  such  matters,  any 
error  in  sustaining  demurrer  to  the  plea  was  harmless. — Stadt  v.  The 
State.  275. 

Appeal  and  Error;  Harmless  Error;  Ruling  on  Pleading. — Any 
error  in  ruling  on  demurrer  to  a  count  in  an  indictment  was  rendered 
harmless  by  a  subsequent  nolle  prose  of  that  count,  although  such 
nolle  pros  was  not  taken  until  the  Jury  was  empaneled  and  the  trial 
entered  upon. — Xorman  v.  The  State,  337. 

Same;  Former  Jeopardy. — In  such  a  matter,  the  time  of  the 
taking  of  the  nolle  pros  affected  only  the  question  of  former  jeopardy 
in  case  the  defendant  should  ever  again  be  Indicted  for  the  offense 
there  charged. — lb.  337. 

Same;  Harmless  Error;  Pleading. — The  court  will  not  be  put 
in  error  for  overruling  a  demurrer,  where  such  demurrer  falls  to 
point  out  the  only  defect  there  was  in  the  indictment. — lb.  ,337. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the  in- 
dictment contained  one  good  count  and  one  bad  count,  and  defendant 
was  convicted  of  only  one  offense,  the  error  in  overruling  demurrer 
to  the  bad  count  does  not  justify  a  reversal  of  the  conviction,  since 
the  matter  falls  within  the  purview  of  rule  45,  Supreme  Court  Prac- 
tice.—//a  rmon  r.  The  State,  354. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defendant 
had  the  full  benefit  of  the  issue  under  another  plea  to  which  no 
demurrer  was  sustained,  he  cannot  complain  of  the  sustaining  of  a 
demurrer  to  a  plea  raising  a  similar  issue. — Long-Lewis  H.  Co.  v. 
Eu'ing,  435. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defend- 
ant's plea  setting  up  cancellation  was  Insuflficlent,  but  demurrer 
thereto  was  overruled,  defendant  cannot  complain  that  a  proper 
issue  was  raised  by  the  replication. — Farmers  J/,  Ins.  Assn.  r.  Tank- 
ersleii,  524. 

Appeal  and  Error;  Harmless  Error;  Rule  of  Injury. — If  after 
examining  the  case,  the  court  cannot  say  that  the  rulings  on  the 
pleading,  if  erroneous,  Injuriously  affected  the  substantial  rights 
of  the  parties  and  the  record  fails  to  disclose  that  the  rulings  were 
probably  prejudicial,  an  aflflrmance  will  follow  under  rule  45,  Supreme 
Court  Practice. — Crow,  et  al.  v.  Burtwell,  468. 

(d)  Instructions. 

Appeal  and  Error;  Harmless  Error;  Instruction. — Where  the 
state  was  entitled  under  the  evidence  to  a  directed  verdict  on  the 
plea  of  former  Jeopardy,  any  error  in  submitting  the  plea  to  the  Jury 
is  without  prejudlce.-Vofcfw  v.  The  State,  288. 
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3.  Exceptions  on. 

Appeal  and  Error;  Exceptions ;  Necessity. — Where  the  exception 
states  the  charge  of  the  court  complained  of  materially  different  from 
the  charge  as  given,  such  exceptions  will  not  be  considered  on  appeal. 
— Murray  v.  The  State,  175. 

4.  Written  Statement  of. 

Appeal  and  Error;  Filing  Statements. — ^The  recital  in  the  certifi- 
cate of  appeal  as  to  the  statement  that  defendant  desired  to  appeal, 
being  substantially  in  the  words  of  rule  43,  Supreme  Court  Practice, 
is  a  sufficient  compliance  with  the  rule,  and  the  appeal  will  not  be 
dismissed.— i/arA:fi/  v.  The  State,  203. 

5.  Record. 

(a)  Organization  of  Court. 

Appeal  and  Error;  Record;  Organization  of  Court. — Where  the 
transcript  does  not  contain  a  caption,  as  required  by  rule  26.  Su- 
preme Court  Practice,  nor  show  that  the  trial  court  was  held  at  the 
place  designated  by  law,  or  that  it  was  convened  or  presided  over 
by  a  Judge  authorized  to  hold  it,  and  the  certificate  of  appeal  is 
without  signature,  the  appeal  will  be  dismissed  for  a  failure  of  the 
record  to  show  that  the  Judgment  was  rendered  by  a  court  organized 
pursuant  to  law. — Ogdcn  r.  The  State,  205. 

(b)  Contents. 

Same;  Record. — In  the  absence  from  the  record  on  appeal  of 
an  Instrument  in  writing,  referred  to  as  a  receipt,  the  appellate  court 
cannot  hold  the  trial  court  in  error  In  sustaining  an  objection  to  a 
question  seeking  to  elicit  evidence  as  to  an  oral  agreement  of  the 
parties  made  contemporaneously  with  the  writing. — Hedden  r.  Wefel, 
485. 

6.  Dismissal. 

Appeal  and  Error;  Dismissal;  Bill  of  Exceptions. — Where  the 
time  allowed  by  law  for  presenting  the  bill  of  exceptions  to  the 
trial  Judge  and  his  approval  and  signing  thereof  had  expired  before 
the  call  of  the  division  to  which  the  cause  was  returnable,  and  no 
excuses  was  shown  for  a  failure  to  prosecute  the  appeal  properly, 
the  appeal  will  be  dismls.«e<l. — Avery  v.  The  State,  277. 

Same;  Dismissal. — Where  the  failure  to  file  the  transcript  on 
appeal  did  not  cause  delay  in  the  submission  of  the  cause,  and  the 
filing  was  made  on  or  before  Monday  of  the  call  at  which  the  cause 
was  submitted,  and  the  record  disclosed  good  reason  as  to  why  it  was 
not  filed  In  time  to  submit  the  cause  at  a  previous  call,  a  motion 
to  dismiss  will  be  denied. — Rhodes  v.  Downing,  494. 

7.  Perfecting  and  Transcript. 

Appeal  and  Error;  Transcript;  Certificate. — Where  the  transcript 
of  appeal  contains  no  certificate  of  the  clerk  of  the  court  from  which 
the  appeal  comes  that  It  was  a  complete  transcript  of  all  the  proceed- 
ings, in  the  cause,  as  required  by  section  2848,  Code  1907,  and  no 
certificate  that  the  transcript  is  correct,  or  is  a  transcript  of  the 
record  and  proceedings  in  the  case,  the  appeal  cannot  be  entertained, 
but  must  be  dismissed. — Davis  r.  The  State,  309. 

Same;  Transcript;  Jurisdiction. — If  a  certificate  of  appeal  is 
liefore  the  court,  the  court  has  Jurisdiction  to  authorize  a  dismissal 
for  want  of  prosecution,  even  before  the  transcript  on  appeal  reaches 
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the  court,  where  defendant  Is  negligent  in  bringing  up  the  transcript; 
it  also  has  Jurisdiction  to  authorize  issuance  of  certiorari  to  the 
clerk  of  the  court  below  to  send  up  the  transcript,  and  if  he  fails,  to 
authorize  contempt  proceedings  against  him. — Rivers  r.  The  State, 
2tl2. 

Same;  Perfecting  Appeal, — Rule  43,  Supreme  Court  Practice,  Is 
designed  merely  to  expedite  the  transmission  of  appeals  to  the 
Api>ellate  Court,  and  unless  a  defendant's  failure  to  file  a  written 
request  for  an  appeal  delays  getting  the  certificate  of  appeal  and 
transcript  before  the  appellate  court,  and  if  each  Is  before  the  court 
as  early  as  it  would  have  been  otherw^ise,  or  soon  enough  to  meet 
the  purposes  of  the  rule,  then  the  reason  for  the  filing  of  such  written 
request  for  appeal  ceases,  and  in  such  case  the  rule  itself  ceases,  and 
the  appeal  Is  properly  before  the  court  despite  a  failure  to  file  a 
written  request  for  the  appeal ;  hence,  where  defendants  were  con- 
victeil  and  failed  to  comply  with  the  rule  so  that  the  transcript  fallecl 
to  show  written  reciuests  for  an  appeal,  yet  where  they  procured 
suspension  of  sentence,  and  a  certified  transcript,  and  the  clerk's  cer- 
tificate to  tlie  transcript  stated  that  defendants  had  appealed,  the  ap- 
peal was  properly  before  the  court.  (Construing  sections  6243.  0247, 
(i27)o  and  r)2()4,  together  with  Uule  43.  Supreme  Court  Practice.)— /ft. 
202. 

Appeal  and  Error;  Filing  Transcript ;  Delay;  Excuse. — Where 
the  record  itself  discloses  a  sufficient  excuse  for  the  failure  to  file 
the  transcript  within  the  time  required  by  the  rules  of  the  court,  it 
does  not  become  necessary  to  file  affidavits  excusing  such  delay. — 
Rhodes  r.  Downing,  494. 

Appeal  and  Error;  Objection;  Time  to  Interpose. — Where  the 
appellee  Invites  a  ruling  on  questions  i)resented  by  bill  of  exceptions 
on  the  original  hearing,  it  cannot,  on  application  for  rehearing,  object 
to  the  bill  as  not  having  been  properly  filed,  especially  where  the 
signature  of  the  judge  appearecl  at  the  conclusion  of  the  bill  as  set 
out  In  the  transcript,  following  the  statement  that  the  same  was 
tendered  as  defendant's  legal  bill  of  exceptions. — Hill  v.  Citv  of  Pratt- 
ville,  VAS. 

8.  Who  May  Complain  on. 

Appeal  and  Error;  Party  Entitled  to  Complain. — In  a  bastardy 
proceedings  a  defendant  may  not  complain  because  of  the  reduction 
of  the  verdict,  the  same  l)eing  favorable  to  him. — Smith  v.  The  State, 
411. 

9.  Assignments  of. 

Appeal  and  Error;  Assigntncnt ;  Sufficiency. — An  assignment  is 
too  general  which  complains  that  the  court  erred  in  overruling  de- 
fendant's objection  to  the  testimony  of  Insured  as  to  a  conversation 
he  had  with  the  agent  of  the  Insurer. — Farmers  M.  Ins.  Assn.  r. 
Tanker sley,  524. 

Appeal  and  Error;  Waiver. — Assignments  of  error  not  insisted 
upon  in  brief  or  oral  argument  are  deemed  waived. — City  of  Hunts- 
ville  V.  Goodenrath,  579. 

ARREST. 

See  Assault  with  Intent  to  Murder ;  Homicide,  §  3. 
Arrest  Without  Warrant. — I'nder  sections  62G7  and  6269,  Code 
1907,  an  officer  has  no  authority,  without  a  warrant,  to  arrest  for  a 
misdemeanor,  or  for  a  violation  of  a  town  ordinance,  not  committed 
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In  his  presence,  and  If  he  attempts  to  do  so  he  is  guilty  of  an  assault. 
—Ezzell  V.  The  State,  150. 

Same;  Right  to  Information. — Under  section  0270,  Code  1907, 
where  an  officer  arrests  one  without  a  warrant,  he  must  inform  tlie 
person  of  his  authority,  and  of  the  cause  of  the  arrest,  under  penalty 
of  being  guilty  of  an  assault,  unless  such  person  is  actually  commit- 
ting a  public  offense  or  is  being  pursued;  but  when  such  person 
knows  of  the  official  character  of  the  officer,  of  the  conditions  for 
the  exercise  of  such  officer's  authority,  and  of  his  puii>oses  he  must 
submit ;  and  although  a  person  may  know  such  officer's  official  char- 
acter, unless  he  also  knows  or  is  notified  of  the  purpose  of  the 
officer  to  arrest  him,  and  the  cause  thereof,  he  may  resist  such  officer 
as  a  personal  assailant,  even  when  such  officer  has  lawful  cause  for 
the  exercise  of  his  official  authority,  as  his  official  character  protects 
him  only  when  he  purports  to  exercise  it  lawfully. — Ih,  156. 

ASSAULTS  AND  BATTERIES. 

Affsault  and  Battery;  Self-Defense. — Where  defendant  had  been 
actually  attacked  and  threatened,  and  there  is  a  reasonable  mode  of 
escape  open  to  him,  which  will  not  increase  his  real  or  apparent 
danger,  if  he  can,  he  must,  in  the  exercise  of  reasonable  prudence 
avail  himself  of  it,  and  avoid  a  combat,  although  it  may  incur  some 
inconvenience. — Stnith  v.  The  State,  174. 

Same;  Self-Defense. — A  charge  which  submits  the  issue  of  self- 
defense  as  a  defense  to  an  assault  and  which  fails  to  hypothesize  an 
honest  belief  on  defendant's  part  that  he  was  in  imminent  peril,  is 
properly  refused. — Ih.  174. 

Assault  and  Battery;  Weapon;  Evidence. — While  the  proof  of 
motive  is  not  indispensable,  evidence  thereof  is  always  admissible: 
hence,  evidence  that  the  prosecutor  had  discharged  the  defendant, 
who  assaulted  him  with  a  weapon  was  admitted  without  error. — 
Murray  v.  The  State,  175. 

Assault  and  Battery;  Defense. — A  defendant  cannot  justify  his 
assault  with  a  wea^ion  in  repelling  an  assault  by  the  prosecutor  unless 
he  honestly  believed  that  he  was  in  peril. — Ih.  175. 

Same. — A  charge  asserting  that  where  a  man  is  free  from  fault 
in  bringing  on  the  difficulty,  he  is  Justified  in  using  such  violence  as 
is  necessary  to  protect  himself  against  bodily  harm,  is  argumentative. 
—Ih.  175. 

ASSAULT  WITH  INTENT  TO  MURDER. 

See  Homicide. 

Afisault  With  Intent  to  Kill;  Intent;  Instruction. — Intent  being 
a  necessary  ingredient  of  the  offense  of  assault  with  intent  to  murder, 
it  is  error  to  refuse  a  charge  that  defendant  was  not  guilty  if  he 
fired  only  with  the  intention  to  frighten  the  person  assaulted,  there 
being  some  evidence  of  that  fact. — Kelly  r^  The  State,  39. 

Assault  With  Intent  to  Murder;  Burden  of  Proof. — Where  an 
assault  is  committed  by  means  and  in  a  manner  calculated  to  produce 
death,  but  death  does  not  ensue,  an  intent  to  murder  does  not  arise 
as  a  necessary  consequence,  and  the  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  at  the  time  of  the  assault  the  defend- 
ant entertained  the  intent  essential  to  make  the  act  a  felony. — Wil- 
liams r.  The  State,  133. 

Same. — The  intent  constituting  an  element  of  the  offense  of  an 
assault  with  Intent  to  murder,  may  rest  in  inference  deducible  from 
all  the  evidence.— /!>.  133. 
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Same;  Intoxication, — One  charged  with  an  assault  with  intent 
to  murder  may  show  that  at  the  time  of  the  assault  he  was  so 
intoxicated  as  to  he  incapable  of  forming  an  intent  to  murder,  but 
his  condition  several  hours  later  may  not  be  shown. — Ih.  133. 

Same. — Where  defendant  relied  on  intoxication  rendering  him 
incapable  of  forming  the  intent  to  murder,  a  question  asked  his  w^ife 
as  to  her  opportunity  to  observe  the  effects  of  a  few  drinks  of  whisky 
upon  him,  was  improper. — lb.  133. 

Same;  Insanity. — In  the  absence  of  the  plea  of  not  guilty  by 
reason  of  insanity,  under  section  7176,  Code  1907,  evidence  of  defend- 
ant's mental  weakness  and  fits  of  hallucination  was  not  admissible. 
—II).  133. 

Assault  With  Intent  to  Murder;  Evidence;  Burden  of  Proof. — If 
the  jyry  have  a  reasonable  doubt,  arising  out  of  any  part  of  the  evi- 
dence after  considering  all  the  evidence,  whether  the  defendant 
entertained  the  intent  to  commit  murder  at  the  time  of  the  assault, 
they  should  not  convict  of  that  degree. — Ih,  133. 

Assault  With  Intent;  Voluntary  Drunkenness. — ^Where  defend- 
ant is  charged  with  assault  with  intent  to  murder,  his  voluntary 
drunkeiuiess  is  no  defense  to  the  assault. — II).  133. 

Same:  Burden  of  Proof;  Facts. — Although  the  state  is  required 
to  prove  the  intent,  it  need  not  prove  that  defendant  was  mentally 
capable  of  forming  the  intent,  since,  in  the  absence  of  evidence  to 
the  contrary,  his  capacity  arises  as  a  presumption  of  law. — II).  133. 

Assault  With  Intent;  Elements. — In  determining  whether  one  is 
guilty  of  nssault  with  intent  to  murder,  or  of  a  simple  assault  or 
battery,  or  of  neither,  because  of  having  acted  in  self-defense,  the 
law  applicable.  Is  the  law  of  homicide,  and  the  evidence  admissible 
in  a  prosecution  for  murder,  is  admissible  in  a  prosecution  for  assault 
with  intent  to  murder,  because  for  a  person  to  be  guilty  of  such 
assault  it  must  have  been  committed  under  such  circumstances  that 
if  death  had  resulted  the  offense  would  have  been  murder;  if  the 
killing  would  have  been  manslaughter,  the  person  perpetrating  it  is 
guilty  merely  of  an  assault  and  battery,  and  Is  guilty  of  nothing  if 
the  death  would  have  been  Justifiable  homicide. — Ezzell  r.  The  State, 
156. 

Assault  With  Intent;  Evidence;  Former  Quarrel. — Where  the 
evidence  of  defendant  was  that  the  peace  officer,  whom  he  shot,  had 
drawn  a  pistol  on  him,  saying  nothing  about  any  arrest,  and  the  evi- 
dence of  the  officer  himself  was  that  he  did  not  know  of  the  pres- 
ence of  defendant  until  he  was  shot  at,  and  that  of  the  sheriff,  who 
was  the  companion  of  the  officer,  was  that  such  officer  attempted  to 
arrest  defendant,  evidence  that  the  peace  officer  and  the  sheriff  had 
been  looking  for  defendant  to  arrest  him  on  the  charge  preferred 
against  him,  although  such  charge  constituted  no  defense,  was  admis- 
sible in  evidence  as  a  circumstance  tending  to  rebut  the  contention 
that  the  officer  feloniously  assaulted  defendant,  and  as  tending  to 
give  an  innocent  character  to  the  motive  and  conduct  of  the  officer 
at  the  time  of  the  shooting. — Ih.  156. 

Same. — Evidence  that  the  officer  and  defendant  had  quarreled 
previously  to  the  alleged  assault,  on  account  of  an  arrest  of  defendant 
by  the  officer,  was  admissible  as  tending  to  show  that  such  officer's 
feelings  toward  defendant  were  not  good,  and  in  explanation  of 
assault  upon  defendant. — Ih.  156. 

Same. — ^Where  the  officer  admitted  that  his  former  arrest  of 
defendant  had  created  bad  feeling  between  them,  evidence  as  to  the 
details  of  such  arrest  was  not  admissible. — Ih.  156. 
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Same;  Wounds;  Confinement. — ^The  time  that  the  assaulted  party 
was  confiued  to  his  bed  as  the  result  of  his  wound,  is  admissible  as 
showlDg  the  gravity  of  his  injuries — a  matter  to  be  considered  by  the 
jury  in  fixing  the  punishment  in  case  they  returned  a  verdict  of 
guilt— /&.' 156. 

Same. — Where  such  evidence  had  been  admitted  defendant  should 
have  been  allowed  to  show  that  part  of  the  time  that  such  officer 
had  been  confined  to  his  bed,  was  due  to  his  addition  to  the  morphine 
habit  or  from  other  causes  not  attributable  to  his  wounds. — 76.  156. 

Same. — Where  defendant  stated  that  his  own  feelings  towards 
the  assaulted  officer  were  good,  it  was  competent  on  cross-examina- 
tion for  the  state  to  ask  defendant  if  it  was  not  a  fact  that  the 
officer  had  arrested  him  many  times,  and  that  therefore  defendant's 
feelings  towards  the  officer  were  bad ;  and  defendant  having  answered 
*'Xo."  the  permitting  of  the  question  was  harmless,  if  error! — lb. 
156. 

Same;  Buying  Weapons. — The  refusal  of  the  court  to  permit  the 
witness  to  state  his  uncommunicated  purpose  in  buying  shells  and 
borrowing  the  gun  with  which  he  shot  the  officer  was  proper. — 76. 
156. 

Same. — The  defendant  should  have  been  allowed  to  testify  that 
just  before  he  borrowed  the  gun  with  which  he  did  the  shooting,  that 
he  heard  the  officer  was  mad,  and  was  out  hunting  for  him  with  a 
gun,  as  that  fact  might  have  a  tendency  to  explain  defendant's  pur- 
pose in  borrowing  the  gun,  and  also  tended  to  support  his  evidence 
of  self-defense. — 76.  156. 

.  Same. — It  was  error  to  permit  the  state  to  show  that  on  occa- 
sions previous  to  the  shooting,  defendant  had  been  in  town  with  a 
gun,  notwithstanding  threats  made  by  defendant  and  acts  accom- 
panying them  might  have  been  shown.  If  part  of  the  res  gestae. — 76. 
156. 

Same;  Instruction. — Charges  asserting  that  under  the  evidence, 
which  was  not  disputed,  defendant  was  not  guilty  of  any  offense 
which  authorized  his  arrest,  and  that  If  the  officer  was  undertaking 
to  arrest  defendant  at  the  time  of  the  shooting,  then  under  the 
evidence  the  defendant  was  under  no  legal  duty  to  submit  to  the 
arrest,  was  properly  refused  as  being  calculated  to  mislead  the  Jury 
where,  under  the  evidence,  the  officer  and  another  were  In  good 
faith  attempting  to  arrest  defendant  on  a  charge  not  an  offense  In 
law.— 76.  156. 

Same;  Undue  Prominence. — Such  charges  were  also  properly 
refused  as  singling  out  and  giving  undue  prominence  to  parts  of  the 
evidence. — 76.  156. 

Same;  Covered  by  Those  Given. — Error  to  reversal  will  not  be 
predicated  upon  the  refusal  of  charges  substantially  covered  by 
written  charges  given. — 76.  156. 

Same;  Ignoring  Issues. — Although  the  officer  had  no  right  to 
arrest  him  at  the  time  of  the  shooting,  charges  3  and  4  were  properly 
refused  as  Ignoring  theories  supported  by  the  evidence,  upon  which 
defendant  might  have  been  found  guilty. — 76.  156. 

ATTACHMENT. 

Attachment ;  Bond;  Judgment. — Under  section  4313,  Code  1907,  a 
recital  in  the  judgment  entry  that  defendant  executed  a  bond  for  the 
discharge  of  the  attachment,  with  a  certain  surety,  Is  sufficient  to 
sustain  the  jurisdiction  of  the  court  to  render  judgment  against  the 
surety,  in  the  absence  of  a  showing  to  the  contrary. — Bank  of  Menio 
V.  Arnold  d  Co.,  462. 
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Bankruptcy;  Discharge;  Sureties;  Effect, — Where  Judgment  has 
been  obtained  against  the  principal  upon  an  appeal  bond  on  a  trial 
upon  the  appeal,  the  discharge  of  the  principal  in  bankruptcy  relieves 
him,  but  does  not  relieve  the  sureties  on  his  bond. — James  v.  Kitzin- 
gcr  d  Co.,  448. 

Same. — Where  a  cause  is  tried  on  appeal  and  the  principal  in 
the  appeal  l)ond  prevents  judgment  from  being  obtained  against  him 
by  pleading  a  discharge  in  bankruptcy,  then  the  sureties  are  not  liable 
on  the  bond. — Id,  448. 

BASTARDY. 

See  Witnesses,  §  7. 

Bastardy;  Complaint;  Sufficiency. — A  complaint  averring  that 
prosecutrix  was  pregnant  with  or  delivered  of  a  bastard  child,  in  E. 
county,  and  that  defendant  w^as  the  real  father,  is  sufficient  under 
section  03G4,  Code  Wf)l.— Smith  v.  The  State,  411. 

Bastardy;  Proceedings ;  Evidence. — Evidence  of  defendant's  flight 
is  admissible  in  a  proceeding  of  bastardy. — Ih.  411. 

Same. — The  fact  that  the  defendant  attempted  to  aid  in  pro- 
curing an  abortion  upon  the  pregnant  woman  is  admissible  in  a 
bastardy  proceedings. — /&.  411. 

Same. — Defendant's  conduct  towards  the  prosecutrix  and  the 
condition  of  his  wife  during  the  time  of  the  meretricious  relation,  as 
well  as  his  conduct  thereafter,  may  be  shown  in  a  bastary  proceed- 
ings.— Ih.  411. 

Same. — Where  such  men  could  not  have  been  the  father  of  the 
bastard  cliild,  acts  of  intercourse  between  the  prosecutrix  and  such 
other  men  are  immaterial  in  a  bastardy  proceedings. — Ih.  411. 

Bastardy;  Evidence;  Wife. — The  wife  being  a  competent  wit- 
ness against  the  husband  in  a  bastardy  proceedings,  except  as  to 
privileged  communications,  and  having  given  material  testimony 
against  him,  defendant  cannot  complain  generally  that  she  was  incom- 
petent, in  such  sense  as  to  require  the  appellate  courts  to  consider 
the  error  of  allowing  her  to  testify  to  matters  of  privilege. — Ih.  411. 

Same;  Evidence. — ^The  good  character  of  the  prosecutrix,  in  a 
bastardy  proceedings,  for  virtue  and  chastity  is  not  in  issue. — Ih. 
411. 

BIGAMY. 

Bigamy;  Proof  of  Marriage, — In  prosecutions  for  bigamy,  mar- 
riage may  be  proven  by  cohabitation  and  the  confessions  of  the 
parties ;  production  of  the  record  of  the  marriage,  or  the  testimony  of 
a  witness  to  it,  not  being  necessary. — Phillips  v.  The  State,  325. 

BILLS  AND  NOTES. 

Bills  and  Notes;  Plea;  Release. — ^Where  the  action  was  upon 
rental  notes,  a  plea  alleging  that  the  notes  were  two  of  a  series 
executed  for  rent  of  premises  consisting  of  a  storehouse,  dwelling  and 
grounds;  that  the  storehouse  and  dwelling,  while  occupied  by  a 
sub-tenant,  were  destroyed  by  flre;  and  that  thereupon  the  land- 
lord voluntarily  approached  defendant  and  proposed  to  defendant 
that  if  defendant  would  pay  a  half  of  the  face  of  the  notes,  he  would 
release  him  from  the  remainder;  that  defendant  accepted  the  proix)- 
sition  and  released  the  sub-tenant  on  the  payment  of  rent,  and 
abandoned  to  the  landlord  the  part  of  the  premises  which  had  been 
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burned,  and  thereafter  Differed  to  pay  according  to  the  agreement 
when  construed  most  strongly  against  the  pleader,  falls  to  allege  a 
consideration  for  the  promise  on  the  part  of  the  landlord,  and  will 
not  constitute  a  defense  to  the  action  on  the  note. — Crow,  et  al.  r. 
BurtiveU,  4«8. 

Bills  and  Notes;  Endorser;  Liability;  Securitjj. — Where  the  note 
was  secured  by  mortgage,  and  it  provided  that  no  property  of  the 
maker  other  than  that  covered  by  the  mortgage,  should  be  subject 
to  the  debt,  an  endorsement  thereof.  Imposes  no  i)ersonal  liability 
on  the  endorser,  since  he  merely  guarantees  that  the  maker  will  pay 
the  note  according  to  its  tenor,  and  therefore  the  solvency  of  the 
maker  or  endorser  cannot  even  reduce  the  damages  in  an  action  for 
deceit  in  the  transfer  of  the  note. — Moon,  et  aL  v.  Benton,  473. 

Bills  and  Notes;  Consider ation^. — Where  plaintiff  held  a  note 
and  mortgage  which  embraced  property  belonging  to  a  decedent  then 
in  the  possession  of  defendant,  and  the  notes  had  not  been  paid,  a 
note  given  by  defendant  to  take  up  a  note  of  decedent  was  supported 
by  a  valuable  consideration  ;  it  being  otherwise  if  the  note  of  deceased 
had  been  paid. — On\  et  al.  v.  Stewart,  542. 

Same;  Instruction. — Where  defendant  subsequently  claimed  that 
the  note  given  to  plaintiff  by  deceased  had  been  found  among  his 
effects  at  his  death,  and  that  there  was  a  presimiptlon  of  payment  of 
the  notes,  a  charge  given  at  the  request  of  plaintiff  ignoring  the 
question  of  the  existence  of  an  indebtedne.ss  due  from  deceased  at 
the  time  defendant  executed  her  note  in  payment  thereof,  was  not 
erroneous. — lb.  542. 

Same. — A  charge  tending  to  mislead  the  jury  to  a  conclusion 
that  an  express  agreement  was  necessary  for  plaintiff^s  surrender  of 
the  note  of  decedent,  and  claim  against  the  estate,  to  be  a  considera- 
tion for  defendant's  execution  of  their  note  in  payment  thereof,  was 
refused  without  error. — lb.  542. 

Bills  and  Notes;  Non-Negotiable;  Defenses. — Where  the  promis- 
sory note  is  non-negotiable,  the  fact  that  it  was  not  supported  by  a 
consideration  for  its  execution,  or  that  any  consideration  therefor 
fails,  or  that  tliere  was  breach  of  warranty  as  to  the  subject  of  the 
transaction  in  which  the  note  was  given,  and  out  of  which  the  con- 
sideration arose,  or  that  there  was  alteration  of  the  contract, 
constitute  good  defense  to  a  suit  on  such  note. — Weinstein  v.  Citizens 
Bank,  552. 

Same. — As  an  answer  to  an  action  on  a  non-negotiable  note  a 
plea  that  there  was  no  consideration  for  the  execution  of  the  note 
described  in  said  complaint  was  good  In  form. — lb.  552. 

Same;  Bona  Fide  Purchaser;  Pleading. — The  endorsee  of  a 
negotiable  promissory  note  seeking  protection  as  a  bona  fide  pur- 
chaser against  such  secret  defenses  as  lack  of  consideration,  failure 
of  consideration,  breach  of  warranty  or  alteration,  set  up  by  the 
maker  in  answer  to  the  endorsee's  suit  against  him  must  plead  his 
character  as  such  bona  fide  purchaser  either  in  his  complaint,  or 
failing  therein,  may  set  it  up  by  replication. — lb.  552. 

Same. — As  an  answer  to  a  suit  on  a  note,  a  plea  that  the  instru- 
ment was  executed  as  part  of  an  agreement  between  the  A.  Manu- 
facturing Company,  and  defendants,  and  that  instrument  had  been 
detached  from  said  agreement  without  the  consent  of  defendant,  was 
demurrable  for  failure  to  set  out  the  substance  of  the  contract 
detached  from  the  note. — lb.  552. 


SUBJECT  INDEX.  703 

BILLS  OF  EXCEPTIONS. 
1.  Siguiiig  and  Presentation. 

BiU«  of  Exception;  Presentation ;  Time. — Under  section  3019, 
Code  1907,  the  bill  must  show  on  its  face  that  it  was  presented  to  the 
trial  judge  within  90  days  from  the  date  of  the  judgment,  or  it  can- 
not he  looked  to  as  a  basis  for  showing  error,  and  where  It  was 
presented  on  the  92nd  day  after  the  judgment  entry,  It  will  be 
stricken  on  motion. — Harper  r.  The  IState,  47. 

Same;  Motion  to  Strike. — Where  the  bill  of  exceptions  w^as  pre- 
sented within  90  days  after  the  judgment  entry,  the  provisions  of 
section  3020,  Code  1907.  are  without  application. — Ih.  47. 

Same;  Judgment  Entry ;  Time. — The  entry  of  judgment  referred 
to  in  section  3019.  Code  1907,  is  the  judgment  In  the  case  from  which 
an  appeal  is  authorized,  which  is  the  judgment  of  conviction  under 
the  express  provision  of  section  0244,  Code  1907. — Jh.  47. 

BONDS. 

1.  Action  on. 

Bonds;  Appeal;  Right  of  Action. — The  remedy  provided  by  sec- 
tion 4725,  Code  1907,  for  obtaining  judgments  against  surety  on 
appeal  bonds  is  not  exclusive,  and  an  independent  action  against 
the  sureties  ou  the  bond  will  lie. — James  v.  Kitzintjer  d  Co.,  448. 

Same;  Demand  for  Payment. — A  demand  for  payment  is  not  a 
condition  precedent  to  maintaining  an  action  against  the  sureties 
on  an  appeal  bond. — Ih.  448. 

BURGLARY. 

Uurglary;  Indictment;  Description  of  Building. — ^Under  section 
(HI 5,  Code  1901,  an  indictment  for  burglary  in  having  entered  an 
office,  describing  it  In  the  alternative  as  a  structure  or  enclosure,  is 
subject  to  demurrer  unless  it  contained  the  averment  that  it  was 
specially  constructed  or  made  for  the  keeping  of  goods  or  other 
valuable  things. — Adams  v.  The  State,  330. 

Same. — An  indictment  charging  that  defendant  with  intent  to 
steal,  broke  into  and  entered  tlie  shop,  store,  warehouse,  or  other 
building  of  S.,  in  which  goods,  merchandise,  books,  things  of  value, 
were  kept  for  sale  or  deposit,  was  good. — lb.  .3.30. 

Same:  Ownership. — ^The  ownership  of  the  premises  entered  must 
he  definitely  laid  in  an  indictment  for  burglary;  the  rule  being  that 
the  right  of  defendant  to  enter  and  break  must  be  negatived. — lb. 
:^30. 

Same. — In  an  indictment  for  burglary,  the  ownership  of  the 
premises  should  be  laid,  not  In  the  holder  of  the  legal  title,  but  in 
him  who  had  occupancy  or  possession  when  the  offense  was  com- 
mitted, unless  the  occupant  was  a  mere  servant.  In  which  case  it 
should  be  laid  in  the  master. — lb.  330. 

Same;  Building. — lender  section  6415,  Code  1907,  each  room  or 
apartment  of  the  state  capitol  may  be  a  building  within  the  designa- 
tion of  the  statute.— /&.  3.30. 

Same. — Where  the  indictment  does  not  aver  that  occupancy  of 
the  premises  was  in  another  than  the  defendant,  the  conclusion  must 
necessarily  arise  from  the  fact  therein  stated  that  defendant  was 
not  the  actual  occupant  of  the  building  broken  or  entered,  or  there 
must  be  a  positive  negation  of  his  right  to  break  and  enter  the 
building.— 76.  3,30. 

Burglary;  Evidence;  Possession. — In  the  absence  of  an  explana- 
tion as  to  how  defendant  came  by  them,  the  mere  fact  of  defendant's 
|K)ssession  of  the  original  state  examination  pai)ers  shown  to  have 


704  SUBJECT  INDEX. 

BLUGLARY-^Continued, 

been  stolen,  was  suiTicient  to  afford  a  reasonable  inference  that  he 
had  stolen  them. — \orman  v.  The  State,  337. 

Same;  Requisites. — While  breaking  or  entering  is  essentially  a 
condition  of  burglary,  yet  a  breaking  by  unlocking  instead  of  by 
battering  down  is  a  sufficient  breaking  under  the  statute. — lb.  337. 

Same;  Jury  Question. — I'nder  the  evidence  in  this  case  the 
question  of  breaking  was  one  for  the  Jury. — Ih.  337. 

Same. — ^Where  defendant  was  charged  with  having  stolen  unfin- 
ished state  medical  examination  papers  from  an  office  in  the  state 
capitol,  the  failure  of  the  state  to  examine  each  person  having  a  key 
to  the  room  to  show  by  such  that  defendant  did  not  obtain  the  papers 
through  him  as  an  accomplice,  created  no  presumption  of  defendant's 
innocence,  where  the  state  had  shown  by  those  charged  with  the 
custody  of  the  pai)ers  that  they  had  been  stolen. — Ih.  337. 

Same;  Value. — The  fact  that  the  papers  stolen  were  not  shown 
to  have  a  market  or  pecuniary  value,  did  not  entitle  defendant  to  a 
directed  verdict. — Ih.  337. 

Burglary;  Evidence;  Corpus  Delicti. — The  testimony  of  the 
state  supervisor  of  the  state  examination,  that  the  examination  pai)ors 
were  stolen  from  the  office  of  a  certain  named  person  in  the  state 
capitol  at  a  certain  time,  together  with  proof  show^ing  defendant's 
poF.^es'sion  of  the  papers  said  to  have  been  stolen,  was  sufficient  proof 
of  the  corpus  delicti  to  carry  that  question  to  the  jury. — Ih.  337. 

Same;  Offense. — If  an  applicant  taking  an  examination  for  li- 
cense to  practice  medicine,  had  any  property  in  the  examination 
pai)ers,  it  terminated  when  he  delivered  them  to  the  supervisor, 
together  with  his  answers  to  the  questions  propounded;  hence,  the 
fact  that  he  afterwards  procured  defendant  to  steal  them  and  deliver 
theuj  to  him,  was  no  such  consent  as  to  render  defendant  relieved 
from  liability  for  the  offense.— /l».  337. 

Burglary;  Indictment;  Place. — I'nder  section  6415,  Code  1907, 
an  averment  that  in  the  office  burglarized,  there  were  kept  for  use 
or  deposit  goods,  books,  things  of  value,  was  merely  descriptive  of 
the  place  broken  Into  and  entered,  and  was  employed  to  show  that  it 
was  a  place  which,  under  the  statute.  It  would  be  burglary  for  any 
person  to  break  or  enter  with  intent  to  steal,  and  was  not  employed 
as  a  description  of  the  things  stolen  or  intended  to  be  stolen. — Ih. 
337. 

CARRIERS. 
1.  Of  Freight. 

(a)   Itecovery  of  Charges. 

Carriers;  Freight;  Action  for;  Issues. — In  an  action  by  a  carrier 
against  a  shipper  for  freiglit  where  the  uncontradicted  evidence 
showed  that  the  carrier  endeavored  to  deliver  the  car  to  the  con- 
signee, who  positively  rejected  and  refused  to  receive  the  shipmeut. 
there  was  no  completed  delivery  of  the  shipment;  to  constitute  a 
completed  delivery  there  must  be  a  delivery  by  the  carrier,  and  an 
acceptance  by  the  consignee,  and  the  court  should  not  have  submitted 
to  the  jury  the  question  of  delivery  to  the  consignee. — C,  N.  O.  &  T. 
/'.  Ry.  Co.  r.  Vrcdcnburgh,  442. 

Same;  Implied  Promise. — Even  If  the  bill  of  lading  contains  no 
express  stipulation  binding  him  to  pay,  yet  the  consignor  impliedly 
contracts  to  pay  the  freight,  since  the  shipper  engaged  the  services 
of  tbe  carrier  on  Its  own  account. — Ih.  442. 

Carriers;  Freight;  Undisclosed  Principal.^-Where  a  shipper 
takes  a  bill  of  lading  in  his  own  name  as  consignor,  and  does  not  at 
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the  time  disclose  his  agency  or  put  the  carrier  on  notice  that  he  is 
acting  as  agent  of  another  in  mailing  the  shipment,  and  is  not  dealing 
with  the  goods  on  his  own  account,  such  shipper  impliedly  contracts 
to  pay  the  freight,  and  the  carrier,  having  no  knowledge  to  the 
contrary  may  deal  with  the  consignor  as  owner  of  the  shipment,  and 
the  consignor  cannot  escape  liability  for  freight,  after  the  refusal 
of  the  consignee  to  accept  the  shipment,  by  informing  the  ci^rrier 
that  he  acted  as  agent  in  making  the  shipment. — Ih.  442. 

Carriers;  Goods;  Freight;  Under  Charge;  LialHlity. — Where 
oranges  were  consigned  to  a  commission  merchant  for  sale,  under 
an  agreement  that  after  paying  his  commissions  and  freight,  he  would 
remit  the  proceeds  to  the  seller,  and  through  mistake  the  railroad 
company  made  an  undercharge  which  the  commission  merchant  re- 
fused to  make  good,  having  already  transmitted  the  proceeds  to  the 
shipper,  the  railroad  company  was  entitled  to  rely  on  the  presumption 
that  the  consignee,  the  commission  merchant,  was  the  owner  of  the 
shipment,  lie  not  having,  before  transmission  of  the  proceeds,  in- 
formed the  railroad  company  that  he  was  not  the  owner,  and  was 
therefore  liable  for  such  undercharge. — Cornelius  d  Co.  v.  C.  of  Oa. 
Ry.  Co.,  533. 

CHARACTER. 
See  Evidence,  §  5. 

char(;e  of  coi'rt. 

In  particular  actions  and  crimes,  see  that  title. 

1.  Inapt. 

Charge  of  Court;  Inapt. — Where  in  one  part  of  the  charge  the 
court  correctly  stated  the  law  of  self-defense,  error  in  the  charge  that 
defendant  must  avoid  the  difficulty  if  possible  and  retreat  if  possible, 
without  any  qualification  of  the  word  "possible"  would  not  require  a 
reversal,  since  it  rendered  the  charge  misleading  at  most,  and  the  duty 
was  on  defendant  to  correct  any  misleading  tendency  by  requesting 
counter  instructions. — Reeves  r.  The  State,  1. 

2.  Assuming  Facts. 

Charge  of  Court;  Assuming  Facts. — A  charge  which  assumes  as 
a  fact  matters  which  it  is  for  the  jury  to  determine,  is  properly  re- 
fused.— Bone  V.  The  f^tate,  5. 

Same;  Assmning  Fact. — A  charge  asserting  that  even  if  the 
death  of  deceased  is  caused  by  the  defendant,  he  could  not  be  con- 
victed of  murder  in  either  degree,  or  of  manslaughter  in  the  first 
degree,  unless  the  jury  believed  that  such  act  was  inflicted  with  the 
intent  to  kill,  or  unless  defendant  intended  to  do  an  act  of  violence 
from  which  ordinarily  death  or  great  bodily  harm  might  have  re- 
sulted, assumed  that  the  act  resulting  in  death  was  an  act  of  vio- 
lence, or  an  unlawful  act,  without  so  stating  it,  and  was  properly 
refused. — Jones  v.  The  State,  10. 

Same;  Assuming  Facts. — It  is  not  error  to  refuse  a  charge  which 
assumes  the  existence  of  a  fact,  although  its  existence  was  not  in 
mf^imte.— Campbell  r.  The  State,  70. 

Charge  of  Court;  Assuming  Facts. — A  charge  which  assumes  as 
a  fact  a  matter  about  which  there  is  controversy  in  the  evidence,  is 
properly  refused. — Dunairay,  et  al.  v.  Stick ney^  (545. 

3.  Incomplete  and  Unintelligible. 

Charge  of  Court;  Incomplete. — A  charge  incomplete  in  itself 
may  be  properly  refused. — Jones  v.  The  State,  10. 

46—18 
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Charge  of  Court;  Unintelligible. — ^The  use  of  the  word  "evidence"' 
where  the  word  "force''  should  have  been  used  renders  a  charge 
unintelligible  and  justifies  its  refusal. — Murray  v.  The  State,  175. 

Charge  of  Court;  Meaningless  Instruction. — ^A  charge  asserting 
that  before  the  Jury  could  convict,  the  state  must  prove  each  element 
of  the  offense  beyond  a  reasonable  doubt,  and  that  if,  upon  consid- 
eration of  all  the  evidence  in  the  case  "of*  the  jury;  had  a  reasonable 
doubt  of  guilt,  they  should  acquit,  is  meaningless ;  such  charge  is  also 
objectionable  as  referring  matters  of  law  to  the  jury,  the  charge  not 
stating  the  elements. — Todd  v.  The  State,  301. 

Same;  Unintelligible. — A  charge  asserting,  "the  court  charges 
the  jury  that  inducing  a  woman  who  was  previously  chaste  and 
unmarried  does  not  of  itself  constitute  seduction,"  is  unintelligible. — 
Brand  v.  The  State,  390. 

4.  Accomplices. 

Same;  Accomplices. — Where  a  defendant  was  jointly  indicted 
with  another,  and  a  severance  had  been  granted,  charges  that  there 
should  not  be  a  conviction  unless  the  evidence  excluded  every  reason- 
able hypothesis  but  that  of  defendant's  guilt,  and  that  if  the  tacts  can 
be  reconciled  with  the  theory  that  some  other  person  committed  the 
act,  the  guilt  of  defendant  is  not  shown,  etc.,  were  properly  refused 
where  there  was  evidence  tending  to  show  that  defendant  was  an 
accomplice  of  some  other  person  who  might  have  committed  the  act 
by  actually  inflicting  the  blow. — Jones  v.  The  State,  10. 

5.  Reasonable  Doubt. 

Charge  of  Court;  Reasonable  Doubt. — Charges  which  require  the 
jury  to  be  so  convinced  of  the  guilt  of  defendant  that  they  would  be 
willing  to  act  upon  the  same  in  matters  of  highest  concern  and 
importance  to  their  own  interest,  have  been  repeatedly  and  con- 
sistently condemned.— -«/o«e«  t-.  The  State,  10. 

Same;  Reasonable  Construction. — A  charge  asserting  that  if 
there  be  two  reasonable  constructions  which  can  be  given  to  the  facts 
proven,  one  favorable  to  the  defendant  and  the  other  unfavorable,  it 
is  the  duty  of  the  jury  to  give  that  which  is  favorable  rather  than 
that  which  is  unfavorable,  is  argumentative  and  properly  refused. 
—lb.  10. 

Charge  of  Court;  Instruction. — A  charge  asserting  that  if  there 
are  two  constructions  which  can  be  placed  on  the  evidence,  one 
favorable  and  the  other  unfavorable,  the  jury  should  accept  that 
which  is  favorable  to  defendant,  although  in  so  doing  they  should 
acquit  him,  is  properly  refused. — Kelly  v.  The  State,  39. 

Charge  of  Court;  Reasonable  Doubt. — ^A  charge  that  where  there 
is  one  single  fact  proven  which  is  inconsistent  with  defendant's  guilt, 
this  is  sufficient  to  raise  a  reasonable  doubt,  and  if  from  such  con- 
sideration of  the  evidence  the  jury  have  a  reasonable  doubt  of  his 
guilt,  they  must  acquit,  is  properly  refused. — Roden  v.  The  State,  105. 

Same. — A  charge  asserting  that  if  any  or  all  of  the  witnesses 
for  the  state  have  exhibited  or  admitted  bias,  prejudice,  anger  or 
ill  will  against  defendant,  or  if  from  the  evidence  in  this  case  the 
jury  find  such  bias,  prejudice,  anger  or  ill  will,  and  if  these  things, 
when  considered  in  connection  with  all  the  other  evidence  in  the  case, 
create  a  reasonable  doubt  of  defendant's  guilt,  he  should  be  acquitted, 
is  proper  and  its  refusal  error. — lb.  105. 

Same;  Reasonable  Doubt. — It  is  an  incorrect  exposition  of  the 
law  to  state  that  the  jury  must  acquit  unless  the  evidence  of  defend- 


SUBJECT  INDEX.  707 

CHARGE  OF  COVRT— Continued. 

anf s  guilt  is  clear,  positive  and  abiding,  fully  satisfying  their  minds 
and  consciences  that  defendant  is  guilty. — Terry  v.  The  State,  115. 

Same;  Reasonable  Doubt. — A  written  instruction  asserting  that 
if  there  was  a  single  fact  proven  consistent  with  the  defendant's 
innocence,  he  should  be  found  not  guilty,  is  not  a  correct  statement 
of  the  law,  and  its  refusal  was  proper. — Pearson  v.  The  State,  181. 

Same;  Reasonable  Doubt. — Instructions  asserting  that  if  the 
jury  is  reasonably  satisfied  that  defendant  is  guilty,  and  believes 
there  is  a  probability  of  his  innocence,  defendant  must  be  acquitted ; 
and  If  there  be  no  reasonable  doubt  of  defendant's  guilt,  yet  if  there 
is  in  the  minds  of  the  Jury  a  probability  of  his  innocence,  he  must 
be  acquitted,  are  confusing  and  misleading,  and  properly  refused. 
—Bryant  v.  The  State,  206. 

Same;  Moral  Certainty. — Charges  asserting  that  the  jury  must 
be  convinced  to  a  moral  certainty,  not  only  that  the  proof  is  con- 
sistent with  defendant's  guilt,  but  wholly  inconsistent  with  every 
other  rational  conclusion,  and  unless  the  jury  would  be  willing  to 
act  upon  it,  etc.,  in  matters  of  highest  concern  and  importance  to 
themselves,  they  should  acquit,  have  been  repeatedly  condemned. — 
lb.  206. 

Same;  Doubt  of  Juror. — A  charge  asserting  that  if  any  individ- 
ual juror  is  able  to  reconcile  the  evidence  with  the  reasonable  hypothe- 
sis of  defendant's  innocence,  the  jury  cannot  convict.  Is  properly 
refused.—/?).  206. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that  if 
one  single  thing  or  fact  proved  to  the  jury's  satisfaction,  was  incon- 
sistent with  defendant's  guilt,  it  was  sufficient  to  raise  a  reasonable 
doubt  calling  for  an  acquittal,  was  invasive  of  the  province  of  the 
jury,  as  well  as  misleading. — Thomas  t\  The  State,  246. 

6.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdict. — ^Where  the  evidence  is  such 
as  prima  facie  to  overcome  the  presumption  of  innocence,  defendant 
is  not  entitled  to  a  directed  verdict — Wilson  v.  The  State.  58. 

Charge  of  Court;  Directing  Verdict. — Where  there  is  evidence 
in  a  case  from  which  guilt  can  be  Inferred,  sufficient  prima  facie 
to  overcome  the  presumption  of  innocence,  defendant  is  not  entitled 
to  have  a  verdict  directed. — Bryant  v.  The  State,  206. 

Charge  of  Court;  Taking  Case  from  Jury. — ^Where  two  defend- 
ants were  jointly  sued  for  damages  for  fraud,  in  the  transfer  of 
a  note  secured  by  a  mortgage,  and  the  complaint  contained  a  count 
for  money  had  and  received,  an  affirmative  charge  requested  on  that 
issue,  as  to  only  one  of  defendants,  was  properly  refused  as  likely 
to  mislead  the  jury  into  believing  that  there  was  a  difference  in  the 
liability  of  the  two  defendants,  notwithstanding  it  should  have  been 
given,  if  it  had  been  requested  as  to  both  defendants. — Moon,  et  a1.  v. 
Benton,  473. 

7.  Evidence  of  Defendant. 

Same. — A  charge  asserting  that  in  considering  the  evidence  of 
defendant,  while  you  may  look  to  the  fact  that  he  is  the  defendant, 
yet  that  must  not  render  him  less  creditable  than  he  would  be  if  he 
were  not  the  defendant,  is  not  only  argumentative,  but  was  invasive 
of  the  province  of  the  jury. — Bullington  v.  The  State,  61. 

8.  Degree  of  Proof. 

Charge  of  Court;  Degree  of  Proof. — ^A  charge  which  requires 
the  state  to  prove  the  guilt  of  defendant  fully,  clearly,  satisfactorily, 
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and  to  a  moral  certainty,  requires  a  too  high  degree  of  proof,  and  its 
refuBal  was  proper. — BuUington  r.  The  ^tate.  61. 

Same;  Weight  of  Evidence. — A  charge  asserting  that  if  the  jury 
feels  a  hesitancy  in  arriving  at  a  verdict  of  guilt,  they  should  acquit, 
is  properly  refused. — Bryant  v.  The  State,  206. 

Charge  of  Court;  Degree  of  Proof. — Since  the  state  is  not  bound 
to  establish  the  fact  of  guilt,  but  only  to  prove  it  beyond  a  reason- 
able doubt,  a  charge  asserting  that  if  the  evidence  only  establishes 
the  fact  that  defendant  threw  the  pistol  out  of  the  window,  he  could 
not  be  convicted  of  carrying  concealed  weapons,  required  a  too  high 
degree  of  i)Toof.— Smith  v.  The  State,  313. 

0.  Covered  by  Those  Given. 

Charge  of  Court;  Covered  by  Those  Given, — An  instruction  iden- 
tical with  the  written  instruction  given  may  be  refused  without  error. 
—BnUington  v.  The  State,  61. 

Same;  Covered  by  Those  Given, — Charges  which  are  substan- 
tially covered  by  written  charges  given  are  refused  without  error. 
—Campbell  v.  The  State,  70. 

Same;  Covered  by  Those  Given. — It  is  not  error  to  refuse  charges 
sulistautially  covered  by  written  charges  given. — Roden  r.  The  State, 
105. 

Same;  Covered  by  Those  Given. — It  is  not  error  to  refuse  charges 
sill  stantially  covered  by  writen  charges  given. — Williams  v.  The 
State,  133. 

Charge  of  Court;  Covered  by  Those  Given. — It  is  not  error  to 
refuse  charges  substantially  covered  by  written  instructions  given. — 
Johnston  v.  The  State,  140. 

Same;  Covered  by  Those  Given. — ^The  court  will  not  be  put  in 
error  for  refusing  charges  substantially  covered  by  written  instruc- 
tions friveu.— Bryant  v.  The  State,  206. 

Same;  Covered  by  Those  Given. — It  Is  not  error  to  refuse  charges 
substantial Iv  covered  by  written  instructions  given. — Lacy  v.  The 
State,  267. 

Charge  of  Court;  Covered  by  Those  Given. — It  is  not  error  to 
refuse  instructions  substantially  covered  by  written  instructions 
gWew.—Ludlum  r.  The  State,  278. 

Charge  of  Court;  Covered  by  Those  Given. — The  courts  will  not 
he  put  in  error  for  refusing  charges  which  are  substantially  covered 
by  written  charges    given. — Brand  r.  The  State,  390. 

Same;  Covered  by  Those  Given. — Instructions  substantially  cov- 
ered by  written  instructions  given  are  refused  without  error. — Smith 
V.  The  State,  309. 

10.  X'ndue  Prominence  to  Evidence. 

Same;  Emphasizing  Evidence. — Where  several  witnesses  had 
testified  to  facts  showing  defendant's  guilt,  a  charge  that  if  the 
guilt  of  defendant  depended  on  the  evidence  of  a  named  witness,  his 
testimony  might  be  entirely  disregarded  if  he  had  sworn  falsely  to  a 
material  matter,  was  properly  refused  as  emphasizing  the  testimony 
of  a  single  witness,  and  as  ignoring  other  evidence. — Bullington  r. 
The  State,  61. 

Same;  Undue  Prominence  to  Facts. — Charges  which  give  undue 
prominence  to  particular  facts,  or  unduly  stress  or  call  attention  to 
particular  evidence,  or  parts  of  the  evidence,  are  properly  refused. — 
Brand  v.  The  State,  390. 
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Same;  BinyHng  Out  Evidence, — Charges  which  single  out  and 
give  undue  prominence  to  the  evidence,  are  properly  refused. — Moon^ 
ct  al.  V.  Benton,  473. 

11.  Ignoring  Evidence  or  Issues. 

Same;  Ignoring  Evidence. — ^An  Instruction  which  ignores  im- 
portant parts  of  the  evidence  is  properly  refused. — BuUington  r.  The 
State,  61. 

Charge  of  Court;  Ignoring  Evidence. — Charges  which  ignore  a 
consideration  by  the  jury  of  all  the  evidence,  and  confines  them  to  a 
consideration  of  only  a  part,  are  bad. — Campbell  v.  The  State,  70. 

Same;  Ignoring  Evidence. — A  charge  that  if  the  Jury  has  a  rea- 
sonable doubt  of  the  guilt  of  defendant  arising  out  of  any  part  of  tlie 
evidence,  they  must  acquit,  pretermits  a  consideration  of  all  of  the 
evidence,  and  may  be  properly  refused. — Roden  v.  The  State,  105. 

Charge  of  Court;  Ignoring  Evidence. — A  charge  which  pretermits 
a  consideration  of  all  the  evidence  in  the  case,  and  requires  an 
acquittal  on  an  hypothesis  of  part  of  the  evidence  is  properly  refused. 
—Williams  v.  The  State,  133. 

Charge  of  Court;  Pretermitting  Evidence. — Charges  pretermit- 
ting a  consideration  by  the  jury  of  all  the  evidence  may  be  refused 
without  error. — ynrman  v.  The  State.  337. 

Same;  Weight  of  Evidence. — Charges  calling  for  an  expression 
of  an  opinion  from  the  court  as  to  what  the  evidence  showed,  are 
properly  refused.— 76.  337. 

12.  Misleadhig. 

Same;  Misleading. — A  charge  asserting  that  if  a  man  has  been 
threatened  by  another,  and  he  honestly  believes  deceased  intended  to 
take  his  life,  failed  to  require  that  deceased  should  have  threatened 
him.  and  was  properly  refused  as  misleading. — BuUington  v.  The 
State,  «1. 

Satne;  Misleading. — Such  a  charge  was  also  misleading,  and 
properly  refused  as  such. — Johnson  v.  The  State,  140. 

Charge  of  Court;  Misleading. — An  instruction  that  the  jury  were 
authorized  to  acquit  under  the  evidence  was  properly  refused  as 
misleading,  and  for  other  reasons. — Kimhrough  v.  The  State,  188. 

Same;  Misleading  Instructions. — Where  the  indictment  averred 
that  the  name  of  defendant  was  otherwise  unknown  to  the  grand 
jury  than  as  given  in  the  indictment,  the  averment  was  essential, 
but  under  the  evidence,  it  was  not  necessary  for  the  state  to  sustain 
it  by  proof,  that  burden  being  on  defendant,  a  charge  that  if  the 
state  failed  to  prove  every  essential  averment  of  the  indictment,  the 
jury  should  find  defendant  not  guilty,  was  properly  refused  as  mis- 
leading.—O/frrri  r.  The  State.  348. 

Same;  Misleading. — Misleading  charges  may  be  refused  without 
error. — Moon,  ct  al.  v.  Benton,  473. 

13.  Argumentative. 

Same;  Argumentative. — A  charge  asserting  that  the  jury  was  not 
selected  and  placed  in  the  jury  box  to  convict,  but  to  try  the  case 
under  the  evidence  and  law,  is  argumentative. — Campbell  v.  The 
State,  70. 

Charge  of  Court;  Argumentative. — A  charge  asserting  that  the 
jury  has  the  right  to  look  at  the  interest,  bias  and  kinship  of  any  of 
state's  witnesses  with  decedent,  if  any,  is  in  form  an  argument  and 
properly  refused. — Roden  v.  The  State,  105. 
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Same;  Argumentative. — A  charge  which  does  not  assert  a  prin- 
ciple of  law,  and  is  a  mere  argument  may  be  refused  without  error. 
—Ih.  105. 

Same;  Argumentative, — ^A  charge  asserting  that  the  jury  have  a 
right  to  look  at  any  conflict  in  the  testimony  of  the  state's  witnesses, 
and  to  consider  the  manner  in  which  they  gave  their  testimony,  and 
in  the  light  of  their  interest  in  the  verdict,  is  argumentative. — lb. 
105. 

Charge  of  Court;  Argumentative. — A  charge  directing  the  acquit- 
tal of  a  defendant  if  the  jury  are  not  so  convinced  by  the  evidence 
of  defendant's  guilt,  that  they  would  venture  to  act  on  that  decision 
in  a  matter  of  the  highest  concern  and  importance  to  their  own 
interest  is  argumentative. — Terry  v.  The  State,  115. 

Same;  Argumentative. — Argumentative  charges  were  properly 
refused,  as  are  charges  submitting  a  ddTense  not  supported  by  any 
evidence.— Williams  t?.  The  State,  138. 

Charge  of  Court;  Argumentative, — Charges  asserting  that  the 
burden  is  on  the  state  of  proving  guilt  beyond  all  reasonable  doubt, 
and  that  if  it  had  failed  to  sustain  such  burden,  the  defect  could 
not  be  supplied  by  guessing  what  the  truth  was,  and  that  the  verdict 
must  be  based  on  the  evidence,  and  not  on  guess,  speculation,  or 
supposition,  are  not  only  argumentative,  but  also  tended  to  mislead 
the  Jury  into  believing  that  the  court  thought  the  evidence  Insufficient 
to  sustain  a  conviction. — Lacy  v.  The  State,  267. 

Same;  Argumentative, — Such  charges  may  also  be  refused  as 
argumentative. — Brand  v.  The  State,  390. 

Charge  of  Court;  Argumentative,— K^hATges  which  are  argu- 
mentative may  be  refused  without  error. — Moon,  et  ah  v,  Benton,  473. 

Charge  of  Court;  Argumentative, — Argumentative  charges  axe 
refused  without  error,  and  should  be  refused. — Orr,  et  al.  v.  Stewart, 
542. 

14.  Effect  of  Evidence. 

Same;  Effect  of  Evidence, — The  court  is  never  required  to  give 
charges  asserting  that  there  is  or  Is  not  evidence  of  certain  facts  in 
the  case. — Roden  v.  The  State,  105. 

Charge  of  Court;  Stating  Evidence. — ^The  charge  complained  of 
considered  as  a  whole,  and  held  not  objectionable  on  the  ground 
that  the  court  charged  on  the  effect  of  the  evidence,  since  the  court 
merely  defined  the  position  and  contentions  of  the  state  and  that 
of  the  defendant. — Murray  v.  The  State,  175. 

15.  Invading  Jury's  Province. 

Same;  Invading  Province  of  Jury, — ^A  charge  is  invasive  of  the 
province  of  the  Jury  which  asserts  that  if  there  is  a  plausible  theory 
sustained  by  the  evidence  which  tends  to  show  that  bystanders  killed 
the  deceased,  and  another  which  tends  to  show  that  defendant  did  It, 
and  if  the  Jury  &te  not  able  to  say  which  theory  is  true,  they  must 
acquit  defendant  by  accepting  the  theory  favorable  to  defendant — 
Terry  v.  The  State,  116. 

Same;  Invading  Province  of  Jury. — ^A  charge  asserting  that  if 
there  was  one  fact  proven  which  was  inconsistent  with  defendant's 
guilt,  he  must  be  acquitted,  was  invasive  of  the  province  of  the  Jury 
and  properly  refused. — Johmon  v.  The  State,  140. 

Same;  Invading  Jury* 8  Province. — Charges  whldi  invade  the 
province  of  the  Jury  by  taking  from  them  disputed  questions  of  fact, 
and  confining  them  to  parts  of  the  evidence  are  refused  without  error. 
—Murray  v.  The  State,  175. 
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Charge  of  Court;  Province  of  Jury. — Charges  asserting  that  the 
mere  fact  that  defendant  had  sexual  intercourse  with  the  prosecu- 
trix does  not  warrant  a  conviction  of  seduction,  were  properly 
refused,  as  invasive  of  the  province  of  the  jury. — Brand  v.  The  State, 
390. 

Charge  of  Court;  Weight  of  Evidence. — The  weight  of  the  evi- 
dence is  for  the  determination  of  the  jury,  and  the  court  will  not  be 
put  in  error  for  refusing  a  charge  upon  the  weight  of  evidence  as  to 
flight  in  a  bastardy  proceedings. — Smith  v.  The  State,  411. 

Same;  In/vasive  of  the  Province  of  the  Jury. — Charges  asserting 
that  the  defendant's  flight  was  no  evidence  of  his  guilt,  and  that  if  a 
prosecutrix  has  intercourse  with  other  men  she  could  not  tell  who 
was  the  father  of  her  child,  were  properly  refused  because  invasive 
of  the  province  of  the  jury. — Ih,  411. 

16.  Applicability  to  Evidence  and  Issues. 

Same;  Applicability  to  Evidence. — The  court  is  not  required  to 
give  charges  stating  that  there  is  or  is  not  evidence  of  any  facts  in 
the  case. — Williams  v.  The  State,  133. 

Charge  of  Court;  Applicability  to  Evidence. — Where,  whether  or 
not  the  prosecuting  witness  was  drunk  or  drinking  at  the  time  of 
the  alleged  assault,  was  not  a  material  fact  as  related  to  the  evi- 
dence, the  court  will  not  be  put  in  error  for  refusing  to  Charge  that 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that  such  prose- 
cutor willfully  swore  falsely  that  he  was  not  drunk  or  drinking  at 
that  time,  the  jury  would  be  authorized  to  disregard  his  evidence 
entirely. — Pearson  v.  The  State,  181. 

Same;  Conformity  to  Evidence. — Where  there  was  evidence 
tending  to  connect  another  as  an  accomplice,  the  defendant's  requested 
charges  that  unless  there  was  evidence  showing  to  a  moral  certainty 
that  he  did  not  account  for  money  had  and  received  from  a  third 
person,  he  was  not  guilty,  and  that  the  jury  must  find  that  the  money 
paid  by  such  third  person  was  neither  accounted  for  by  defendant 
to  such  accomplice  or  to  the  state,  was  properly  refused. — Lacy  v. 
The  State,  267. 

Charge  of  Court;  Inapplicable  to  Evidence. — Instructions  not 
predicated  on  hypotheses  raised  by  the  evidence;  or  predicated  upon 
hypotheses  not  raised  by  the  evidence,  are  abstract  and  properly 
refused.— fifmitA  v.  The  State,  399. 

Same;  Applicability  to  Fact. — Charges  which  incorrectly  state 
the  law  as  applied  to  the  facts  in  the  case,  are  properly  refused. — 
Moon,  et  al.  v.  Benton,  473. 

Charge  of  Court;  Applicability  to  Evidence. — ^A  charge  not  based 
on  the  facts  in  evidence  is  properly  refused. — Davidson  v.  T.  L.  Far- 
row M.  Co.,  614. 

17.  Credibility  of  Witnesses. 

Same;  Credibility  of  Witness. — Where  a  witness  willfully  swears 
falsely  as  to  any  material  fact,  the  jury  are  authorissed  to  disregard 
his  evidence  in  reaching  a  verdict. — Pearson  v.  The  State,  181. 

18.  Reconciling  Evidence. 

Same;  Reconciling  Evidence. — Charges  asserting  that  defendant 
cannot  be  convicted  unless  the  evidence  Is  inconsistent  with  any  rea- 
sonable theory  of  innocence,  whether  ttiat  theory  appears  from  the 
evidence  or  not,  and  no  matter  how  strong  the  evidence  may  be,  if  it 
can  be  reconciled  reasonably  with  the  fact  that  the  state's  witnesses 
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are  mistaken,  the  defendant  must  be  acquitted,  Ignore  a  consideration 
of  the  evidence  and  are  proi)erly  refused. — Bryant  r.  The  State,  206. 
Same;  Reconciling  Evidence, — A  charge  asserting  that  if  the 
Jury  finds  the  evidence  in  conflict  it  Is  the  duty  of  the  Jury  to  recon- 
cile the  conflict  if  it  reasonably  can  favorably  to  defendant,  is  prop- 
erly refused.— 76.  206. 

19.  Punishment. 

Same;  Measure  of  Punishment. — Pimishment  within  the  mini- 
mum  and  maximum  flxed  by  the  statute  is  discretionary  with  the 
Jury,  and  a  charge  asserting  that  the  Jury  should  give  defendant  the 
benefit  of  every  reasonable  doubt  as  to  what  measure  of  punishment 
he  should  receive,  were  properly  refused. — Bryant  r.  The  State,  200. 

20.  Abstract. 

Same;  Abstract. — A  requested  charge  that  a  mere  failure  to 
return  money  entrusted  to  an  agent  without  evidence  of  a  fraudulent 
disposition  is  not  sufficient  to  constitute  the  offense  of  embezzlement. 
Is  abstract  and  properly  refused. — Lacy  v.  The  State,  267. 

Charge  of  Court;  Abstract. — Where  there  was  only  hearsay 
evidence  that  H.  did  not  have  much  sense,  and  it  was  not  made  to 
appear  even  that  that  related  to  the  time  of  the  execution  of  the 
contract,  charges  hypothesizing  mental  incapacity  of  H.  to  under- 
stand his  acts,  or  of  his  having  been  non  compos  mentis  when  he 
executed  the  contract,  were  abstract. — Lambert  v.  The  State,  280. 

Charge  of  Court;  Abstract. — An  instruction  is  abstract  where 
there  is  no  evidence  to  support  the  facts  therein  hypothesized. — lb. 
289. 

Charge  of  Court;  Abstract  Instructions. — Where  the  only  evi- 
dence bearing  upon  the  knowledge  of  the  grand  jury  as  to  the  true 
name  of  defendant  when  it  returned  the  indictment,  was  that  a  wit- 
ness told  them  how  he  pronounced  the  name  and  how  he  had  heard 
it  pronounced,  but  did  not  spell  it  for  them,  a  charge  that  if  the  Jury 
found  that  the  true  name  of  defendant  was  "Rich  or  Richard  Ollverr* 
and  that  proof  was  made  before  the  grand  Judy  as  to  what  his  cor- 
rect name  was,  and  they  further  believed  that  the  grand  Jury 
Indicted  by  the  name  of  "liich  Olivere,"  then  they  must  find  defendant 
not  guilty,  was  abstract,  and  proiierly  refused. — OHreri  v.  The  State. 
348. 
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7541.  McDanlel  v.  The  State,  318. 

7542.  Thomas  v.  The  State,  421. 

7630.  Harkey  v.  The  State,  201, 

7631.  Robbins  v.  The  State.  167. 

7632.  Robbins  v.  The  State,  167. 
7776.  Smith  v.  The  State,  394. 
7781.  Johnson  v.  The  State,  193. 
7806.  Balsam  v.  The  State,  252. 

7843.  (Sub.  5.)     Lewis  v.  The  State,  81- 

7897.  Johnson  v.  The  State,  193. 

7897.  Norman  v.  The  State,  337. 
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CONCEALED  WEAPONS. 

Weapons;  Concealed;  Evidence, — The  evidence  examined  and 
held  sufficient  to  require  a  submission  to  the  jury  of  the  question 
whether  defendant  was  guilty  of  a  violation  of  Acts  1909,  p.  258. — 
Smith  V.  The  State,  313. 

CONFESSIONS. 
See  Evidence,  §  12. 

CONSTITUTIONAL  LAW. 

1.  Personal  Rights. 

Constitutional  Laic;  Master  and  Servant;  Contract;  Personal 
Bight. — The  purpose  of  Acts  1911,  p.  93,  is  to  punish  those  who  are 
guilty  of  obtaining  money  or  property  by  false  misrepresentation  or 
false  pretense,  and  the  act  is  not  invalid  as  permitting  involuntary 
servitude  In  violation  of  section  1,  Amendment  13,  of  the  Federal 
Constitution.— T;ior/ia«  v.  The  State,  431. 

2.  Municipal  License. 

Constitutional  Late;  Licenses. — The  provisions  of  section  221, 
Constitution  1901,  are  not  violated  by  section  36F,  Acts  1911,  p.  188, 
providing  that  the  maximum  amount  of  license  tax  which  municipali- 
ties may  collect  of  water  works  companies,  etc.,  shall  not  exceed  two 
per  centum  of  the  gross  receipts,  if  the  proviso  thereof  be  stricken. 
— City  of  Birmingham  v.  O'Connell,  570. 

Same. — An  ordinance  levying  a  municipal  license  tax  of  $18,000 
per  annum  on  persons  operating  water  works,  which  amount  is 
$7,000  in  excess  of  the  two  per  centum  of  the  gross  receipts  of  such 
water  works,  violates  section  36F,  Acts  1911,  p.  188,  and  Is  therefore 
inoperative. — Ih.  570. 

3.  Due  Process. 

Constitutional  Law;  Due  Process;  Public  Improvements;  Notice, 
— ^Where  notice  of  an  assessment  of  benefits  from  a  public  improve- 
ment is  published  in  a  newspaper  as  required  by  section  1377,  Code 
1907,  the  constitutional  requirement  of  due  process  of  law  is  met. — 
CUy  of  Huntsville  v,  Goodenrath,  579. 

CONSTITUTION  CITED  OR  CONSTRUED. 

1.  City  of  Birmingham  v.  O'Connell,  570. 

6.  Todd  V.  The  State,  301. 

6.  Brand  v.  The  State,  390. 

9.  Johns  V.  The  State,  283. 

16.  Brand  v.  The  State,  390. 

35.  City  of  Birmingham  v.  O'Connell,  570. 

89.  City  of  Birmingham  v.  Brown,  654. 

104.  (Sub.  6.)     Thomas  v.  The  State,  421. 

106.  King  V.  The  State,  91. 

170.  Norman  v.  The  State,  337. 

173.  Lewis  v.  The  State,  31. 

174.  Lewis  y.  The  State,  31. 

175.  Lewis  v.  The  State,  81. 

221.  City  of  Birmingham  y.  O'Connell,  570. 

223.  City  of  Huntsville  v.  Goodenrath,  679. 

235.  City  of  Huntsville  y.  Goodenratii,  579. 

238.  City  of  Huntsville  y.  Goodenratli,  579.  , 
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COSTS. 

Costs;  Taxation;  Witnesses. — Where  54  witnesses  were  sum- 
moned by  plaintiff,  none  of  whom  were  examined,  this  was  prima 
facie  excessive,  and  it  was  the  duty  of  the  court  to  tax  the  cost  of 
them  all,  instead  of  a  part  only,  against  the  successful  party  sum- 
moning them,  unless  such  party  showed  by  affidavit  or  otherwise 
some  real  or  reasonable  apprehended  necessity  to  use  such  witnesses. 
—Porter  r.  T.  C,  /.  d  R.  R.  Co.,  632. 

Same. — Under  section  3679,  Code  1907,  the  successful  party  to 
an  action  may  summon  as  many  witnesses  as  the  other  party  on  the 
collateral  issues  of  reputation  or  character,  without  laying  himself 
liable  to  have  a  retaxation  of  cost  as  to  such  witnesses,  if  they  were 
not  in  fact  examined,  but  the  number  such  party  may  summon  in 
excess  of  the  other  party,  without  so  laying  himself  open,  is  a  matter 
largely  in  the  discretion  of  the  trial  judge. — 76.  632, 

Same;  Presumption. — On  an  appeal  it  will  be  presumed,  in  order 
to  support  the  decision  below  as  to  the  retaxation  of  costs  of  wit- 
nesses not  examined  by  the  successful  party,  that  there  was  no  abuse 
of  discretion  or  erroneous  action,  and  the  burden  is  on  the  complain- 
ing party  to  show  to  the  contrary  by  the  record. — /&.  632. 

Same. — Where  the  motion  was  to  retax  the  costs  as  to  certain 
witnesses  summoned  by  the  successful  party,  but  not  examined,  an 
affidavit  of  the  successful  party  stating  generally  that  none  of  the 
witnesses  were  subi>oenaed  to  oppress  defendant  or  unnecessarily 
increase  the  cost,  was  not  sufficient  to  free  such  party  of  the  implica- 
tion of  oppression,  since  it  averred  merely  a  mental  status,  and 
failed  to  set  forth  the  fact  showing  the  good  faith  of  such  status, 
ui)on  which  an  issue  could  be  taken. — lb.  ()32. 

Same. — X'nder  section  3679,  Code  1907,  where  the  successful 
party  summoned  54  wltnes.«es,  but  did  not  exahilne  them,  and  tlie 
unsuccessful  party  made  application  for  retaxation  of  the  costs  as 
to  these  witnesses,  an  affidavit  stating  that  such  witnesses  were  sum- 
moned to  prove  a  single  material  fact  in  the  case,  the  action  of  the 
court  In  allowing  the  fees  of  half  of  such  witnesses  as  costs  against 
the  unsuccessful  party,  and  retaxing  the  costs  and  fees  of  the  other 
half  against  the  successful  party,  was  a  sufficiently  liberal  exercise 
of  the  court's  discretion  In  favor  of  the  successful  party. — Ih.  632. 

Same. — Where  the  affidavit  in  opposition  to  the  motion  to  retax 
the  costs  as  to  54  witnesses  summoned  l)y  the  successful  party,  but 
not  examined,  alleged  that  the  witnesses  were  summoned  to  imi)each 
the  testimony  of  one  who,  it  was  expected,  would  be  called  as  a 
witness  by  the  defendant  party,  but  who  was  not  so  called,  the  trial 
court  did  not  abu^?e  Its  discretion  under  section  3679.  Code  1907,  in 
retaxing  the  successful  party  with  the  fees  and  costs  of  half  of  such 
witnesses. — lb.  6.32. 

Costs;  Retaxation ;  Witness. — Where  the  affidavit  in  opposition 
to  a  motion  to  retax  costs  set  up  that  the  necessity  for  the  examina- 
tion of  the  witnesses  sunnnoned  was  obviated  by  a  failure  of  defend- 
ant to  introduce  a  single  witness,  or  to  conduct  the  trial  as  it  had  on 
several  previous  trials  of  the  cause,  such  allegation  was  not  sufficient 
to  justify  the  appellate  court  in  asserting  that  the  trial  court  abused 
its  discretion  in  retaxing  the  costs  as  to  half  of  54  witnesses  who  were 
sunnnoned  but  not  examined,  since  the  averments  show  no  sufficient 
excuse  for  summoning  such  a  number  of  witnesses  where  they  were 
not  examined. — lb.  632. 

Satne. — The  allegations  of  the  affidavit  that  such  witnesses  were 
summoned  to  defend  the  character  for  veracity  of  the  main  witness 
for  the  successful  party,  was  not  sufficient  as  a  basis  for  allowing 
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COSTS.— Continued. 

siuh  party  any  witnesses  to  sustain  the  character  of  such  named 
\viti)e>Js.  since  there  was  a  failure  to  allege  facts  showing  that  there 
existed  any  reason  to  expect  an  attack  upon  the  character  of  such 
witness.— /?>.  (»32. 

CONTINrAXCE. 
See  Trial,  §  8. 

CONTRACTS. 

Violation  of,  see  Master  and  Servant,  §  1. 

1.  Capacity  to  Malce. 

Contracts;  Capacity  to;  Evidence. — A  witness  may  not  testify 
that  a  person  is  or  is  not  mentally  capable  of  entering  into  a  contract ; 
this  being  a  conclusion  and  a  matter  to  be  ascertained  by  the  Jury 
from  the  facts  and  circumstances  shown. — Lambert  v.  The  f!tate,  280. 

Same;  Mental  Capacity;  Presumption. — Mental  capacity  to  con- 
tract is  presumed. — lb.  289. 

2.  Construction. 

Trial;  Jury  Question;  Conflicting  Evidence. — Where  the  evidence 
as  to  the  scope  and  terms  of  the  contract  was  conflicting,  but  afforded 
an  inference  in  favor  of  plaintiff's  claim,  it  was  the  province  of  the 
Jury,  and  not  of  the  court,  to  pass  upon  the  conflict  in  the  evidence, 
and  draw  inferences  therefrom. — H.  H.  Hitt  L.  Co.  v.  McCormack^ 
453. 

COX'NTIES. 

Counties;  Boundaries;  Xcic  Counties. — The  rule  with  respect 
to  conveyances  of  land  bounded  by  navigable  or  non-navigable 
streams,  being  dependent  upon  the  rights  of  the  sovereign  as  against 
Individuals,  is  not  controlling  in  the  formation  of  new  counties; 
where  the  reason  of  the  rule  ceases,  the  rule  itself  ceases. — Tallassee 
F.  Mfii.  Co.  V.  State,  (523. 

Same. — Where  a  new  county  was  formed  from  portions  of  other 
counties,  and  the  boundary  as  to  one  of  such  counties  was  described 
as  "all  that  portion  of  Tallapoosa  county  south  of  the  township  line 
dividing  township  20  and  21,  and  west  of  the  Tallapoosa  river," 
Tallapoosa  county  retained  title  to  the  river  to  the  low  water  mark 
on  the  west  shore. — lb.  023. 

Same;  Boundaries;  Evidence. — The  fact  that  the  officers  of 
two  counties  have  for  a  long  period  of  time  officially  recognized  a 
certain  line  as  to  boundary  between  such  counties  is  not  conclusive 
as  to  tlie  true  boundary  thereof. — lb.  023. 

COURTS. 

1.  Decisions  Governing. 

Courts;  Decisions  Controlling. — The  decisions  of  the  Supreme 
Court  are  binding  on  the  Court  of  Ai)peals. — Johns  v.  The  State,  283. 

2.  Review. 

Courts;  Decision;  Review. — Although  the  finding  of  a  city  court 
may  be  reviewed  without  any  presumption  in  Its  favor,  under  the 
statute  creating  them,  yet  the  appellate  courts  will  not  disregard  the 
fact  that  such  court  had  better  opportunity  to  determine  the  weight 
and  credibility'  of  the  testimony  because  It  had  the  witnesses  before 
it. — Long-Lewis  Hdwe.  Co.  r.  Ewing,  435. 
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COVjRTS— Continued. 
3.  Jurisdiction. 

Courts;  Jurisdiction. — Acts  1909,  p.  15,  must  be  construed  with 
the  general  laws  bearing  upon  the  matter  with  which  the  act  deals. 
— Huntsville  Gro.  Co.  v.  Johnson,  488. 

Courts;  Jurisdiction. — ^The  Jurisdiction  of  a  court  to  try  and 
determine  personal  causes  of  action  depends  not  only  upon  the 
presence  of  the  parties  in  court,  but  upon  the  court's  jurisdiction 
over  the  subject  matter  to  be  adjudicated. — Ih.  488. 

COURT    RULES. 

Circuit  Court. 

14.    Rivers  v.  The  State,  362. 

33.     Salmon,  et  al.  v.  Salmon,  510. 

35.    Jones  v.  The  State,  10. 
Supreme  Court. 

22.    Rivers,  et  al.  v.  The  State,  362. 

26.     Ogden  v.  The  State,  205. 

26.  Rivers,  et  al.  v.  The  State,  362. 

27.  Moton  V.  The  State,  43. 
27.    Harper  v.  The  State,  47. 

33.  Ingles  v.  The  State.  184. 

34.  Rivers,  et  al.  v.  The  State,  362. 
41.     Johnson  v.  The  State,  140. 

41.  Rhodes  v.  Downing,  494. 

43.  Wood  V.  The  State,  104. 

43.  Johnson  v.  The  State,  140. 

43.  Harkey  v.  The  State,  203. 

43.  Rivers,  et  al.  v.  The  State,  362. 

45.  Bone  v.  The  State,  5. 

45.  r^wis  V.  The  State,  31. 

45.  Bulllngton  v.  The  State,  61. 

45.  Terry  v.  The  State,  115. 

45.  Robbins  v.  The  State,  167. 

45.  Lacy  v.  The  State,  267. 

45.  Oliver!  v.  The  State,  348. 

45.  Harrison  v.  The  State,  354. 

45.  Crow  v.  Burtwell,  468. 

45.  Farmers  Mut.  Ins.  Assn.  v.  Tankersley,  524. 

45.  Orr,  et  al.  v.  Stewart,  542. 

CRIMINAL  LAW, 

For  particular  crimes,  see  that  tile. 

1.  Intent. 

Criminal  Law;  Elements;  Intent. — Criminal  intent  is  an  eesen- 
tial  element  of  many  character  of  crimes ;  intent  means  the  purpose  to 
use  particular  means  to  effect  the  result  and  accomplish  the>  purpose 
as  distinguished  from  motive;  motive  being  the  power  Impelling 
action  to  a  definite  result,  the  reason  moving  the  will  and  tempting 
the  min^  to  indulge  the  criminal  intent,  which  may  be  of  little  or  no 
importance  when  the  crime  is  otherwise  clearly  proven.— Vonc«  t?.  The 
State,  10. 

Criminal  Law;  Intent;  Presumption. — Where  a  person  does  an 
act  legally  wrong  in  itself,  and  the  accomplished  act  is  a  crime,  the 
law  presumes  the  criminal  intent  from  the  act ;  the  presumption  being 
that  a  person  intends  to  do  that  which  he  does,  and  designs  the 
necessary  consequence  of  his  act,  unless  the  contrary  api>ears. — Wil- 
liams V.  The  State,  133. 
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CllIMlNAL  LAW— Con«nwed. 

2.  Escapes. 

Appeal  and  Error;  Escape;  Dismissal, — ^Where  defendant  pend- 
ing the  appeal  escapes  from  custody  and  becomes  a  fugitive  from 
justice,  his  appeal  will  not  be  entertained. — Wood  v.  The  State,  104. 

3.  Verdicts. 

Homicide;  Verdict. — A  verdict  in  the  following  language,  ''We, 
the  jury,  find  the  defendant  guilty  of  manslaughter  in  the  first  degree, 
and  we  fix  his  punishment  at  seven  years  in  the  penitentiary,"  is 
sufficiently  specific,  and  the  words  ''as  charged  in  the  indictment" 
are  non-essential. — Roden  v.  The  State,  105. 

Criminal  Law;  Verdict;  Reference  to  Oood  Count. — Where  there 
was  a  good  count  in  the  indictment,  good  as  against  any  attack  made 
against  it,  and  there  is  a  general  verdict  of  guilty,  it  will  stand  and 
be  referred  to  the  good  count. — Phillips  v.  The  State,  325. 

Criminal  Law;  Verdict;  Construction. — Where  an  indictment 
contains  two  counts,  a  general  verdict  of  guilty,  not  specifying  the 
counts  of  the  indictment  under  which  it  was  rendered,  was  referable 
to  the  good  count. — Norman  v.  The  State,  337. 

4.  Sentence. 

Criminal  Law;  Sentence, — Where  the  jury  found  defendant 
guilty  of  violating  the  prohibition  law,  and  fixed  no  fine  as  they  might 
have  done,  the  court  was  without  power  under  section  7630,  Code 
1907,  to  sentence  defendant  to  pay  the  fine. — Harkey  v.  The  State,. 
201. 

Criminal  Laic;  Sentence. — ^Where  the  jury  found  defendant  guilty 
of  violating  the  prohibition  law,  but  assessed  no  fine,  the  court  could 
not  assess  the  fine  as  a  predicate  for  a  sentence  to  hard  labor  for 
the  county. — Harkey  v.  The  State,  203. 

Criminal  Law;  Judgment;  Sentence. — A  conviction  of  keeping  a 
gaming  table  being  a  felony,  the  judgment  should  show  that  defend- 
ant was  asked  if  he  had  anything  to  say  why  the  sentence  of  the 
law  should  not  be  pronounced  upon  him ;  but  this  appearing  and  no 
other  error  appearing,  the  verdict  will  be  permitted  to  stand,  and 
the  cause  reversed  for  a  resentence. — Bryant  v.  The  State,  206. 

5.  Former  Jeopardy.  -•    } 

Criminal  Law;  Former  Jeopardy;  Recorder;  Misdemeanor. — 
Where  a  defendant  was  charged  before  a  recorder  of  a  town  with  the* 
offense  denounced  by  section  6418,  Code  1907,  and  with  the  offense- 
denounced  by  section  6470,  Code  1907,  each  of  which  offenses  were 
misdemeanors  under  section  6756,  Code  1907,  and  both  of  which,  if 
committed  at  all,  were  committed  within  the  jurisdiction  of  the  town^ 
and  for  which  offenses  defendant  was  held  by  the  recorder  to  await 
the  action  of  the  grand  jury,  such  defendant  had  once  been  put  in* 
jeopardy,  and,  under  the  Constitution  and  section  1221,  Code  1907^ 
he  should  be  discharged  from  custody  on  habeas  corpus  from  a  sub- 
sequent prosecution  for  the  same  offenses  in  the  county  court — Hazel- 
ton  V.  The  State,  243. 

Criminal  Law;  Former  Jeopardy;  Plea. — ^A  plea  alleging  that 
for  the  same  or  substantially  the  same  offense  alleged  to  have  been 
committed  on  the  same  date,  and  testified  to  by  the  same  witnesses; 
on  an  indictment  charging  the  same  offense,  defendant  was  put  on 
trial  In  a  court  of  competent  jurisdiction,  and  a  jury  selected, 
empaneled  and  sworn  to  try  him  on  the  charge,  was  demurrable  under 
the  provisions  of  section  7314,  Code  1907. — Stadt  v.  The  State,  275. 
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CHARGE  OF  COVHT— Continued. 

Same;  Argumentative. — A  charge  which  does  not  assert  a  prin- 
ciple of  law,  and  i:^  a  mere  argument  may  be  refused  without  error. 
^Ih.  105. 

Same;  Argumentative, — A  charge  asserting  that  the  Jury  have  a 
right  to  look  at  any  conflict  in  the  testimony  of  the  staters  witnesses, 
and  to  consider  the  manner  in  which  they  gave  their  testimony,  and 
in  the  light  of  their  interest  in  the  verdict,  is  argumentative. — lb. 
105. 

Charge  of  Court;  Argumentative. — A  charge  directing  the  acquit- 
tal of  a  defendant  if  the  Jury  are  not  so  convinced  by  the  evidence 
of  defendant's  guilt,  that  they  would  venture  to  act  on  that  decision 
in  a  matter  of  the  highest  concern  and  importance  to  Uieir  own 
interest  is  argumentative. — Terry  v.  The  State,  115. 

Same;  Argumentative. — Argumentative  charges  were  properly 
refused,  as  are  charges  submitting  a  defense  not  supported  by  any 
evidence.— Wt«iam«  v.  The  State,  133. 

Charge  of  Court;  Argumentative. — Charges  asserting  that  the 
burden  is  on  the  state  of  proving  guilt  beyond  all  reasonable  doubt, 
and  that  if  it  had  failed  to  sustain  such  burden,  the  defect  could 
not  be  supplied  by  guessing  what  the  truth  was,  and  that  the  verdict 
must  be  based  on  the  evidence,  and  not  on  guess,  speculation,  or 
supposition,  are  not  only  argumentative,  but  also  tended  to  mislead 
the  Jury  into  believing  that  the  court  thought  the  evidence  insufficient 
to  sustain  a  conviction. — Lacy  v.  The  State,  267. 

Same;  Argumentative. — Such  charges  may  also  be  refused  as 
argumentative. — Brand  v.  The  State,  390. 

Charge  of  Court;  Argumentative.— Ch&rgea  which  are  argu- 
mentative may  be  refused  without  error. — Moon,  et  al.  v.  Benton,  473. 

Charge  of  Court;  Argumentative. — Argumentative  charges  are 
refused  without  error,  and  should  be  refused. — Orr,  et  al.  v.  Stewart, 
542. 

14.  Effect  of  Evidence. 

Same;  Effect  of  Evidence. — ^The  court  is  never  required  to  give 
charges  asserting  that  there  is  or  is  not  evidence  of  certain  facts  in 
the  case. — Roden  v.  The  State,  105. 

Charge  of  Court;  Stating  Evidence, — ^The  charge  complained  of 
considered  as  a  whole,  and  held  not  objectionable  on  the  ground 
that  the  court  charged  on  the  effect  of  the  evidence,  since  the  court 
merely  defined  the  position  and  contentions  of  the  state  and  that 
of  the  defendant. — Murray  v.  The  State,  175. 

15.  Invading  Jury's  Province. 

Same;  Invading  Province  of  Jury. — A  charge  is  invasive  of  the 
province  of  the  jury  which  asserts  that  if  there  is  a  plausible  tiieory 
sustained  by  the  evidence  which  tends  to  show  that  bystanders  killed 
the  deceased,  and  another  which  tends  to  show  that  defendant  did  it, 
and  if  the  jury  &te  not  able  to  say  which  theory  is  true,  they  must 
acquit  defendant  by  accepting  the  theory  favorable  to  defendant. — 
Terry  v.  The  State,  115. 

Same;  Invading  Province  of  Jury. — A  charge  assertiiig  that  if 
there  was  one  fact  proven  which  was  inconsistent  with  defendant's 
guilt,  he  must  be  acquitted,  was  inyasiye  of  the  province  of  the  jury 
and  properly  refused. — Johnton  v.  The  State,  140. 

Same;  Invading  Jury*8  Province. — Charges  whidi  invade  the 
province  of  the  jury  by  taking  from  them  disputed  questions  of  fact, 
and  confining  them  to  parts  of  the  evidence  are  refused  without  error. 
— Murray  v.  The  State,  175. 
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Charge  of  Court;  Province  of  Jury. — Charges  asserting  that  the 
mere  fact  that  defendant  had  sexual  Intercourse  with  the  prosecu- 
trix does  not  warrant  a  conviction  of  seduction,  were  properly 
refused,  as  invasive  of  the  province  of  the  jury. — Brand  v.  The  States 
390. 

Charge  of  Court;  Weight  of  Evidence. — The  weight  of  the  evi- 
dence is  for  the  determination  of  the  jury,  and  the  court  will  not  be 
put  in  error  for  refusing  a  charge  upon  the  weight  of  evidence  as  to 
flight  in  a  bastardy  proceedings. — Smith  v.  The  State,  411. 

Same;  Im^asive  of  the  Province  of  the  Jury. — Charges  asserting 
that  the  defendant's  flight  was  no  evidence  of  his  guilt,  and  that  if  n 
prosecutrix  has  intercourse  with  other  men  she  could  not  tell  who 
was  the  father  of  her  child,  were  properly  refused  because  Invasive 
of  the  province  of  the  Jury. — lb.  411. 

16.  Applicability  to  Evidence  and  Issues. 

Same;  Applicability  to  Evidence. — ^The  court  Is  not  required  to 
^ve  charges  stating  that  there  is  or  is  not  evidence  of  any  facts  in 
the  case.— WtHia/n«  v.  The  State,  133. 

Charge  of  Court;  Applicability  to  Evidence. — Where,  whether  or 
not  the  prosecuting  witness  was  drunk  or  drinking  at  the  time  of 
the  alleged  assault,  was  not  a  material  fact  as  related  to  the  evi- 
dence, the  court  will  not  be  put  in  error  for  refusing  to  charge  that 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that  such  prose- 
cutor wlHfully  swore  falsely  that  he  was  not  drunk  or  drinking  at 
that  time,  the  Jury  would  be  authorized  to  disregard  his  evidence 
entirely. — Pearson  v.  The  State,  181. 

Same;  Conformity  to  Evidence. — Where  there  was  evidence 
tending  to  connect  another  as  an  accomplice,  the  defendant's  requested 
charges  that  unless  there  was  evidenec  showing  to  a  moral  certainty 
that  he  did  not  account  for  money  had  and  received  from  a  third 
person,  he  was  not  guilty,  and  that  the  Jury  must  find  that  the  money 
paid  by  such  third  person  was  neither  accounted  for  by  defendant 
to  such  accomplice  or  to  the  state,  was  properly  refused. — Lacy  v. 
The  State,  267. 

Charge  of  Court;  Inapplicable  to  Evidence. — Instructions  not 
predicated  on  hypotheses  raised  by  the  evidence;  or  predicated  upon 
hypotheses  not  raised  by  the  evidence,  are  abstract  and  properly 
refused.— fifmit;^  v.  The  State,  399. 

Same;  Applicability  to  Fact. — Charges  which  Incorrectly  state 
the  law  as  applied  to  the  facts  in  the  case,  are  properly  refused. — 
Moon,  et  al.  v.  Benton,  473. 

Charge  of  Court;  Applicability  to  Evidence. — A  charge  not  based 
on  the  facts  in  evidence  is  properly  refused. — Davidson  v.  T.  L.  Far- 
row M.  Co.,  614. 

17.  Credibility  of  Witnesses. 

Same;  Credibility  of  Witness. — ^Where  a  witness  willfully  swears 
falsely  as  to  any  material  fact,  the  jury  are  authorized  to  disregard 
his  evidence  in  reaching  a  verdict. — Pearson  v.  The  State,  181. 

18.  Reconciling  Evidence. 

Same;  Reconciling  Evidence. — diarges  asserting  that  defendant 
cannot  be  conyicted  unless  the  evidaice  is  inconststent  with  any  rea- 
sonable theory  of  innocence,  whether  that  theory  appears  from  the 
evidence  or  not,  and  no  matter  how  strong  the  eyidence  may  be,  if  it 
can  be  reconciled  reasonably  with  the  fact  that  the  state's  witnesses 
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are  mistaken,  the  defendant  must  be  acquitted,  ignore  a  consideration 
of  the  evidence  and  are  properly  refused. — Bryant  v.  The  State,  206. 
Same;  Reconciling  Evidence. — A  charge  asserting  that  If  the 
jury  finds  the  evidence  In  conflict  it  is  the  duty  of  the  Jury  to  recon- 
cile the  conflict  If  It  reasonably  can  favorably  to  defendant,  is  prop- 
erly refused. — lb.  200. 

19.  Punishment. 

Same;  Measure  of  Punishment. — Punishment  within  the  mini- 
mum and  maximum  fixed  by  the  statute  is  discretionary  with  the 
jury,  and  a  charge  asserting  that  the  jury  should  give  defendant  the 
benefit  of  every  reasonable  doubt  as  to  what  measure  of  punishment 
he  should  receive,  were  properly  refused. — Bryant  v.  The  State,  200. 

20.  Abstract. 

Same;  Abstract. — A  requested  charge  that  a  mere  failure  to 
return  money  entrusted  to  an  agent  without  evidence  of  a  fraudulent 
disposition  Is  not  sufficient  to  constitute  the  offense  of  embezzlement, 
is  abstract  and  properly  refused. — Lacy  v.  The  State,  207. 

Charge  of  Court;  Abstract. — Where  there  was  only  hearsay 
evidence  that  H.  did  not  have  much  sense,  and  It  was  not  made  to 
appear  even  that  that  related  to  the  time  of  the  execution  of  the 
contract,  charges  hypothesizing  mental  incapacity  of  H.  to  under- 
stand his  acts,  or  of  his  having  been  non  compos  mentis  when  he 
executed  the  contract,  were  abstract. — Lambert  v.  The  State,  280. 

Charge  of  Court;  Abstract. — An  instruction  is  abstract  where 
there  is  no  evidence  to  support  the  facts  therein  hypothesized. — lb. 
289. 

Charge  of  Court;  Abstract  Instructions. — Where  the  only  evi- 
dence bearing  upon  the  knowledge  of  the  grand  jury  as  to  the  true 
name  of  defendant  when  it  returned  the  indictment,  was  that  a  wit- 
ness told  them  how  he  pronounced  the  name  and  how  he  had  heard 
it  pronounced,  but  did  not  spell  it  for  them,  a  charge  that  if  the  jury 
found  that  the  true  name  of  defendant  was  "Rich  or  Richard  Oliveri" 
and  that  proof  was  made  before  the  grand  judy  as  to  what  liis  cor- 
rect name  was,  and  they  further  believed  that  the  grand  jury 
indicted  by  the  name  of  *'Rich  Olivere,"  then  they  must  find  defendant 
not  guilty,  was  abstract,  and  properly  refused. — OUreri  v.  The  State. 
348. 
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Same, — ^Whether  or  not  a  defendant  did  or  said  anything  to 
bring  on  the  difficulty  was  a  question  seeking  the  witness's  opinion. 
— /&.  79. 

Evidence;  Expert;  Opinion. — The  opinions  of  a  medical  expert 
are  not  admissible  to  show  the  position  of  the  injured  person  at  the 
time  of  the  infliction  of  the  wound. Roden  v.  The  State,  105. 

Evidence;  Opinion;  Conclusion, — ^Where  the  question  was 
whether  defendant  had  made  threats,  the  response  that  the  parties 
were  fussing  was  not  objectionable  as  a  conclusion  or  opinion  of  the 
witness. — Ingram  v.  The  State,  147. 

Evidence;  Opinion, — A  witness  may  testify  as  to  what  he  ob- 
served as  to  the  condition  of  the  shirt  and  arm  wound  of  a  third 
person  shortly  after  the  killing,  at  which  time  he  saw  them. — 76.  147. 

Evidence;  Opinion, — A  statement  by  a  witness  that  immediately 
before  the  killing,  the  parties  thereto  were  not  enga^M  in  a  scuffle 
or  difficulty,  was  not  objectionable  as  calling  for  an  opinion. — lb,  147. 

7.  Flight. 

Evidence;  Flight. — The  flight  of  defendant  may  be  shown  as  an 
Incriminating  circumstance;  and  It  may  properly  be  shown  that 
defendant  had  left  the  state  as  well  as  the  conununity. — ^fcConnell  t\ 
The  State,  79. 

Same. — Any  conduct  of  a  defendant  tending  to  show  flight  as  a 
consciousness  of  guilt,  is  admissible,  however  weak  and  inconclusive; 
its  probative  value  being  for  the  Jury. — Ih.  79. 

8.  Collective  Fact. 

Evidence;  Opinion;  Collective  Fact. — ^Where  the  question  was, 
**Did  defendant  have  on  overalls  when  he  left?"  the  answer,  "They 
did  not  look  like  overalls,"  was  admissible  as  a  shorthand  rendering 
of  a  collective  fact. — Terry  r.  The  State,  115. 

Evidence;  Opinion;  Collective  Fact. — ^Where  the  question  was, 
**Dld  you  see  what  defendant  did  when  he  got  out  to  the  boys?"  the 
answer,  "Yes,  sir,  all  that  he  done  was  to  try  and  part  them,"  was 
admissible  as  a  shorthand  rendering  of  a  collective  fact  derived  from 
observation. — lb.  115. 

9.  Res  Gestae. 

Evidence;  Res  Gestae. — A  note  taken  to  and  read  by  the  de- 
fendant, stating  that  it  was  a  violation  of  law  for  him  not  to  release 
a  person  in  his  employ,  under  the  circumstances,  whereupon  he  still 
refused  to  release  him,  was  admissible  as  of  the  res  gestate  of  his 
refws&l.— Lambert  v.  The  State,  289. 

10.  Hearsay. 

Evidence;  Hearsay. — ^The  statement  of  a  witness,  "They  say  H 
did  not  have  much  sense,"  is  hearsay. — Lambert  v.  The  State,  289. 

11.  Stenographic  Report. 

Evidence;  Documentary;  Stenographic  Report. — ^TJnder  Acts  1909, 
p.  266,  sections  3  and  7,  where  a  duly  certified  transcript  of  the 
defendant's  testimony  in  a  murder  trial  was  admitted  in  his  prosecu- 
tion for  perjury,  committed  while  testifying  at  said  trial,  to  prove 
his  testimony  therein,  the  defendant  is  not  deprived  of  any  right, 
guaranteed  hlni  by  section  6  of  the  Constitution,  since  proof  of 
essentially  documentary  facts  by  documentary  evidence,  when  the 
original  record,  or  an  officially  authenticated  copy  is  made  compe- 
tent by  the  statute,  is  an  exception  to  the  constitutional  guarantee, 
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finding  support  In  the  principle  of  public  policy,  expediency  or 
necessity.— Todd  r.  The  State,  301. 

Same. — Under  section  6,  Constitution  1901,  when  construed  in 
accordance  with  the  common  law,  which  did  not  recognize  any  right 
of  confronting  by  witnesses  as  distinguished  from  the  right  of  cross- 
examination,  a  public  record  declared  by  law  to  be  evidence  that 
imports  verity,  is  not  within  the  constitutional  guarantee,  since 
cross-examination  can  have  no  application  to  such  evidence. — lb.  301. 

i^ame;  Best  and  Secondary;  Stenographic  Transcript. — The  certi- 
fied transcript  of  the  official  stenographer's  notes  of  the  testimony 
of  the  witness  given  on  a  murder  trial,  on  account  of  which  he  was 
prosecuted  for  perjury,  was  admissible  as  being  the  best  evidence 
of  the  defendant's  testimony,  more  accurate  than  the  uncertainty  of 
human  recollection,  and  because  declared  to  be  prima  facie  evidence 
of  the  pnxeedings  in  such  cau.^^e.  by  Acts  10011.  p.  200. — /&.  801.  • 

12.  Conf€»s.slons. 

Evideticc;  Confession. — Where  complaining  witness  testified  that 
after  she  lost  her  animal  she  asked  one  defendant  if  he  helped  the 
other  defendant  kill  the  yearling,  defendant  answering  that  he  knew 
nothing  about  her  yearling,  l)ut  that  he  helped  the  other  kill  a  cow, 
not  knowing  whether  it  was  male  or  female,  such  answer  was  admis- 
sible as  a  confession  affording  an  inference  of  guilt. — Rivers  v.  The 
State,  302. 

13.  Relevancy. 

Evidence;  Relevancy. — The  same  rules  govern  in  civil  and  crimi- 
nal cases,  as  to  the  relevancy  of  evidence,  the  test  being  whether  the 
testimony  conduces  to  the  proof  of  a  pertinent  fact  or  act  influencing 
the  issues.— *S//n7/t  v.  The  State,  411. 

14.  Book  Accounts. 

Evidence;  Book  Accounts;  ScaUngs. — Where  a  person  was  en- 
gaged in  cutting  logs  and  scaled  the  logs  cut  and  made  memoranda 
thereof  in  a  book  carried  in  his  pocket,  and  each  night  made  entries 
on  a  sheet  of  paper  from  such  memoranda  and  testified  that  such 
scaling  was  correct,  such  sheet  of  paper  constituted  the  perma- 
nent record,  and  was  admissible  as  original  evidence. — H.  If.  Hitt  L. 
Co.  r.  McCormackt  453. 

15.  Admissions. 

Same;  Agent;  Admissions;  Proof  of  Relationship. — Where  the 
action  was  for  cutting  logs  under  a  contract  with  the  corporation, 
and  there  was  some  evidence  that  B.  was  working  for  the  corpora- 
tion, had  charge  of  its  business,  and  scaled  the  logs,  and  that  he 
furnished  one  of  the  plaintiffs  a  paper  showing  the  amount  the 
logs  cut,  and  there  was  in  evidence  a  letter  from  the  defendant  in 
which  reference  was  made  to  **our  representative,  Mr.  B."  and  the 
letter  contained  the  same  figures  as  was  contained  in  the  statement, 
this  was  sufficient  proof  to  render  the  statement  admissible. — //.  H, 
Hitt  L.  Co,  V.  McCormacky  453. 

16.  Conclusions  and  Surmises. 

Evidence;  Conclusion, — As  showing  the  extent  of  an  agent's 
authority,  a  bank  cashier  cannot  be  asked  who  had  charge  of  plain- 
tiff's account  in  the  bank,  since  that  calls  for  a  conclusion  of  a 
witness  as  to  the  very  fact  in  issue. — Bank  of  Menlo  r.  Arnold  d  Co., 
462. 
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Same;  Surmise. — Where  the  action  was  by  a  depositor  to  recover 
money  which  the  bank  had  forwarded  to  another  on  instnictlon 
from  plaintiff's  agent,  a  question  to  such  agent  as  to  how  he  ex- 
pected the  money  to  get  to  the  person  intended,  called  for  a  mere 
surmise,  and  was  objectionable. — Ih.  462. 

17.  Best  and  Secondary. 

Evidence;  Best  and  Secondary;  Judgment. — ^The  judgment  roll  is 
the  best  evidence  of  the  record  of  judicial  proceedings  and  judgments 
and  decrees  of  courts  of  record,  a  duly  authenticated  copy  thereof 
being  also  admissible  under  section  3983,  Code  1907;  in  the  absence 
of  the  making  up  of  the  final  record,  however,  the  original  files  are 
the  best  evidence. — Salmon,  et  al.  v.  Salmon,  510. 

Evidence;  Best  and  Secondary. — A  letter  is  the  best  evidence  of 
its  contents,  and  secondary  evidence  of  such  a  letter,  sent  to  the 
defendant,  is  not  admissible  until  plaintiff  has  made  a  demand  on 
defendant  to  produce  the  letter. — Farmers  M.  Ins.  Assn.  v.  Tankers- 
ley,  524. 

18.  Presumptions. 

Evidence;  Presumptions ;  Mail. — ^There  is  a  presumption  of  law 
that  the  postal  authorities  deliver  registered  mail,  and  that  the  per- 
son who  signs  a  receipt  have  authority;  hence,  the  returned  postal 
registry  receipt  Is  admissible  in  evidence. — Farmers  M.  Ins.  Assn.  v. 
TankersJey,  524. 

19.  Collateral  Issues. 

Evidence;  Collateral  Issues. — Unless  there  is  a  plain  connection 
between  the  issues  and  the  collateral  facts  sought  to  be  introduced, 
such  collateral  fact  is  not  admissible;  hence,  in  an  action  on  a  note 
given  by  defendant  to  take  up  notes  of  a  decedent,  which  defendants 
subsequently  claimed  had  been  paid  by  decedent,  evidence  of  other 
transactions  between  plaintiff  and  deceased  showing  that  deceased 
gave  other  notes  prepared  in  the  same  manner  as  the  one  in  question, 
was  not  admissible. — Orr,  et  al.  v.  Stewart,  542. 

EXECUTION. 

Execution;  Motion  to  Quash;  Issue. — One  moving  to  quash  an 
execution  because  of  its  having  been  issued  more  than  a  year  after 
the  rendition  of  the  judgment,  without  a  revivor,  has  the  burden  of 
showing  that  the  judgment  was  not  recorded  within  a  year  after  its 
rendition,  an  exception  being  made  in  such  case  by  section  4148,  Code 
1907. — State,  ex  rel.  Jernigan  v.  Ham,  648. 

Same;  Wrotig  Reason. — Where  the  court  properly  denied  the 
motion  to  quash  the  execution,  the  fact  that  the  court  placed  its  rea- 
sons for  such  denial  on  a  wrong  ground,  does  not  require  a  reversal 
of  the  judgment— /6.  648. 

EXECUTORS  AND  ADMINISTRATORS. 

Executors  and  Administrators ;  Action  hy;  Appointment. — Where 
a  personal  representative  sues  on  the  common  count  in  his  official 
capacity  as  administrator,  and  the  plea  of  ne  unques  administrator 
is  interposed,  plaintiff  has  the  burden  to  show  his  right  to  sue  as 
pei'sonal  representative. — Enzor  v.  Rushton,  550. 

Sawe;  Appointment;  Collateral  Attack. — ^The  appointment  of  an 
administrator  by  the  probate  court  cannot  be  collaterally  attacked 
in  the  administrator's  action  in  his  representative  capacity. — lb.  550. 

Same;  Evidence. — The  exclusion  from  evidence,  before  the  con- 
clusion of  plaintiff's  case,  of  his  letters  of  administration  on  the 
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ground  that  his  appointment  by  the  probate  court  was  invalid,  cannot 
be  said  to  be  harmless,  where,  on  offer  of  other  proof  on  the  point  of 
due  appointment  plaintiff  is  not  entitled  to  recover. — Ih.  550. 

FORMER  JEOPARDY. 
See  Criminal  Law,  §  5. 

FRAUD. 
1.  Deceit. 

Fraud;  Action;  Measure  of  Damages. — Ordinarily  the  measure 
of  damages  for  fraud  which  induced  the  purchase  of  a  note  or  other 
security,  is  the  difference  between  the  actual  value  of  the  security 
at  the  time  of  sale,  and  what  its  value  would  have  been  if  it  had 
been  as  represented. — Moon,  et  aL  v.  Benton,  473. 

Same;  Complaint;  Solvency. — Where  the  action  was  for  fraud 
which  induced  plaintiff  to  purchase  a  note  secured  by  a  mortgage, 
the  complaint  need  not  negative  the  solvency  of  the  maker  or  en 
dorser  thereof,  since,  if  they  were  solvent,  this  would  not  deprive 
plaintiff  of  his  right  to  recover  at  least  nominal  damages  for  the 
deceit.— 76.  473. 

Fraud;  Misrepresentation;  Note;  Simulated  Indebtedness. — 
Where  a  note  was  given  by  one  person  to  another,  and  by  him  sold  to 
pin  in  tiff  by  means  of  fraudulent  misrepresentation  as  to  the  value 
of  the  security  the  fact  that  the  debt  for  which  the  note  was  given 
was  simulated,  not  genuine,  was  material  as  tending  to  connect  both 
of  the  parties  to  the  note  with  the  fraudulent  transaction,  even 
though  they  were  estopped  from  asserting  as  against  the  plaintiff 
that  there  was  no  consideration  for  the  note. — Ih.  473. 

Fraud;  Misrepresentation;  Opinion. — Expressions  of  opinion, 
when  knowingly  false  and  made  with  the  intent  to  deceive,  and  so 
acted  upon  that  they  do  deceive,  will  support  an  action  for  deceit. 
—lb.  473. 

Same;  Value  of  Real  Estate. — While  statements  as  to  the  value 
of  real  estate  are  generally  mere  expressions  of  opinion,  even  when 
made  to  induce  another  to  buy  or  accept  a  Hen  thereon,  they  are 
not  always  so,  especially  when  coupled  with  misrepresentations  as 
to  material  facts,  or  a  concealment  of  facts,  or  when  artifice  Is  used 
to  prevent  inquiry  or  examination,  or  when  Intended  and  understood 
as  the  statement  of  a  fact,  and  not  of  an  opinion. — lb.  473. 

Same. — Misrepresentations  as  to  the  value  of  land  upon  which 
a  mortgage  has  been  given  to  secure  a  note,  accompanied  by  material 
misrepresentations  as  to  the  location  of  the  property  affecting  Its 
value  authorize  a  recovery  in  an  action  for  deceit. — lb.  473. 

Same, — ^Where  there  was  evidence  tending  to  show  that  one 
person  gave  another  a  note  for  a  simulated  indebtedness  and  secured 
it  by  a  mortgage  on  an  almost  worthless  lot,  and  that  the  payee 
thereof  transferred  the  note  and  securities  for  value  representing 
that  the  property  affected  by  the  mortgage  was  of  a  certain  value, 
and  w^as  located  in  a  good  residence  section  of  the  city,  It  was  a 
question  for  the  Jury  whether  such  representations  were  merely 
matters  of  opinion,  or  were  intended  as  a  statement  of  fa'ct. — lb.  473. 

HABEAS  CORPUS. 

Habeas  Corpus;  Judge;  Granting  Order. — Where  the  order  deny- 
ing the  petition  for  discharge  on  habeas  corpus,  was  signed  by  the 
Judge  of  probate,  and  it  disclosed  that  It  was  made  by  the  Judge  and 
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not  by  the  court,  the  order  was  not  so  void  that  an  appeal  could  not 
be  taken  therefrom,  because  it  appeared  from  the  record  that  the 
order  was  made  by  the  probate  court,  and  not  by  the  judge,  not- 
withstanding the  authority  to  grant  writs  of  habeas  corpus  is  to  be 
exercised  by  the  judge  of  probate,  and  not  by  the  probate  court — 
HazcUon  v.  The  State,  243. 

Habeas  Corpus;  Relief;  De  Facto  Judge. — ^Where  an  ordinance 
gave  any  commissioner  of  the  city  authority  to  appoint  a  city 
recorder  temjwrarlly,  the  person  appointed  to  so  act  temporarily  as 
such  city  recorder  is  a  de  facto  officer,  even  if  the  power  to  make 
such  appointment  could  not  be  delegated  to  one  commissioner,  and  a 
judgment  of  conviction  of  a  violation  of  an  ordinance  rendered  by 
such  a  person  is  not  void,  and  hence,  not  subject  to  attack  l)y  habeas 
corpus. — Ex  parte  Washington,  609. 

Same;  Review;  Grounds  Not  Stated. — The  validity  of  a  city 
ordinance  cannot  be  questioned  on  an  appeal  from  an  order  denying  a 
writ  of  habeas  corpus,  where  the  petition  for  habeas  corpus  of  one 
violating  a  city  ordinance,  to  be  discharge,  specified  as  the  only 
ground  for  the  discharge,  the  want  of  authority  of  the  recorder  who 
imposed  the  sentence. — Ih.  009. 

HOMICIDE. 
3.  Self  Defense. 

Homicide;  Self-Defense;  Provocation. — Where  defendant's  own 
evidence  showed  that  he  went  up  to  deceased,  who  was  quietly 
standing  in  a  house  where  a  dance  was  in  progress,  and  asked  him  If 
he  meant  what  he  said — defendant  having  heard  that  deceased  had 
threatened  to  kill  him — whereupon  the  fatal  encounter  immediately 
ensued,  the  defendant  provoked  the  difficulty,  and  cannot  invoke  the 
right  of  self-defense. — Reeves  v.  The  State,  1. 

Same;  Instructions. — Where  the  evidence  shows  without  conflict 
that  defendant  could  not  invoke  the  defense  of  self-defense,  any 
error  in  charges  as  to  the  elements  of  self-defense  is  harmless. — lb.  1. 

Homicide;  Instruction;  Self-Defense. — A  charge  asserting  that 
if  a  man  has  been  threatened  by  another  and  he  honestly  believes, 
and  there  are  reasonable  grounds  for  him  to  believe  that  the  latter 
intended  to  take  his  life  or  to  inflict  on  him  great  bodily  injury,  he 
may  arm  himself  for  self-protection,  provided  his  purpose  is  merely 
to  defend  himself  from  an  attack,  and  under  such  circumstances,  one 
so  threatened  may  go  even  to  places  where  the  person  who  has  made 
the  threat  then  is,  if  such  purpose  is  to  attend  to  business,  is  mis- 
leading in  part  and  argumentative  as  a  whole. — Bone  v.  The  State,  5, 

Same. — A  charge  asserting  that  it  was  the  duty  of  the  defendant, 
if  he  was  approached  In  a  dangerous  and  threatening  manner,  to 
retire  and  escape  from  the  conflict,  if  he  could  do  so  without  injury 
to  himself,  and  if  by  flight  he  would  apparently  leave  himself  exposed 
to  grievous  bodily  harm  from  which  he  could  not  probably  escape 
by  flight,  he  could  stand  his  ground  and  defend  himself,  and  that  the 
law  does  not  require  that  one  who  is  without  fault  shall  lose  his  own 
life  that  he  may  spare  his  assailant,  assumes  that  defendant  was  free 
froin  fault  in  bringing  on  the  difficulty,  and  is  properly  refused. — lb. 

5. 

Same. — A  charge  that  if  the  jury  have  a  reasonable  doubt  as  to 
whether  defendant  acted  in  self-defense,  they  should  acquit,  fails  to 
define  self-defense,  and  is  properly  refused. — lb.  5. 

Same. — Where  the  facts  hypothesized  do  not  as  a  matter  of  law 
constitute  an  entire  freedom  from  fault  on  the  part  of  the  defendant 
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in  bringing  on  the  fatal  difficulty,  a  charge  requiring  an  acquittal  on 
the  grounds  of •  self-defense  is  not  a  proper  statement  of  the  law,  and 
may  be  refused  without  error. — lb.  5. 

Same. — Where  defendant,  after  he  and  deceased  had  had  a 
difficulty  and  had  separated,  returned  to  the  scene  of  the  former 
difficulty,  where  he  knew  deceased  was,  It  was  a  question  for  the 
jury,  whether  he  was  free  from  fault. — 76.  5. 

Same;  Instruction;  Self-Defense. — Charges. based  upon  the  right 
to  self-defense  In  a  homicide  case,  which  failed  to  predicate  defend- 
ant's right  to  kill  upon  his  freedom  from  fault  in  bringing  on  the 
difficulty,  and  his  inability  to  retreat,  are  properly  refused. — Moton  v. 
The  State,  4.'J. 

Homicide;  Self- Defense ;  Privilege  of  Guest. — Where  one  was 
free  from  fault,  and  was  a  lawful  guest  at  a  house.  Invited  by  the 
owner  or  occupant  thereof,  while  in  the  house  in  such  capacity,  the 
law  arnie<l  him  with  the  right  to  defend  himself  against  an  unlawful 
assault  from  outsiders,  and  to  employ  all  necessary  force  to  protect 
his  own  life  or  person  from  grievous  bodily  harm  without  the  neces- 
sity of  retreating;  under  such  circumstances  the  guest  is  armed  with 
the  same  right  of  self-defense  as  if  he  were  tlie  owner  of  the  house, 
as  to  all  persons  except  its  lawful  occupant. — Thomas  r.  The  State, 
50. 

Same. — The  doctrine  that  the  owner  of  a  house  or  his  invited 
guest,  when  unlawfully  assaulted  therein,  may  use  all  necessary  force 
to  repel  his  assailant,  without  first  retreating  to  avoid  the  necessity 
of  killing,  applies  only  to  the  house  and  not  to  the  yard. — lb.  50. 

Same. — Such  doctrine  is  confined  to  legitimate  cases  of  self- 
defense,  and  is  not  operative  where  an  owner  or  guest  leaves  the 
shelter  of  a  house  and  voluntarily  engages  in  the  combat,  since  in 
the  law's  contemplation,  any  necessity  thereafter  to  kill  is  of  his 
own  creation. — Jb.  50. 

Same;  Instruction. — Where  the  evidence  tended  to  show  that 
defendant  had  killed  deceased  in  the  yard  of  the  house,  charges 
based  on  the  theory  that  defendant  was  a  guest  at  such  house,  and 
entiMe<l  to  protection  as  such,  were  misleading. — !b.  50. 

Same. — A  charge  asserting  that  if  while  at  the  house  of  his 
aunt,  defendant  shot  deceased,  being  himself  free  from  fault,  and  If 
at  the  time  of  the  shooting  deceased  was  attempting  to  shoot  defend- 
ant, which  defendant  saw  and  knew,  he  had  the  right  to  defend  him- 
self by  shooting  deceased  if  it  reasonably  appeared  to  1  e  necessary 
In  order  to  avoid  great  bodily,  harm,  and  under  the  circumstances 
defendant  was  under  no  duty  to  retreat,  assumed  that  defendant  was 
In  peril  from  a  murderous  assault,  and  ignored  tlie  essential  prin- 
ciples of  the  doctrine  of  Impending  peril  that  the  circumstances  must 
be  such  as  to  impress  a  reasonable  man  that  he  was  in  peril  to  life  or 
great  bodily  harm,  and  that  he  honestly  believed  that  he  was  in  such 
peril,  and  was  therefore  properly  refused. — lb.  50. 

Same. — A  charge  asserting  that  If  defendant  shot  to  preserve 
and  protect  his  own  life,  was  free  from  fault,  and  at  the  time  a 
guest  at  the  house  of  another,  he  should  be  acquitted.  Ignored  the 
principle  of  present,  impending  peril  to  life  or  great  bodily  harm,  real 
or  apparent,  as  essential  to  self-defense. — /&.  50. 

Same. — Where  the  evidence  showed  that  the  killing  took  place 
in  the  yard,  a  charge  asserting  that  under  the  law  and  the  facts 
defendant  had  every  right  he  would  have  had  in  his  own  home  to 
defend  himself  from  assault,  provided  he  was  a  guest  in  the  house 
of  another  at  the  time  of  the  killing,  was  invasive  of  the  province 
of  the  jury.— /&.  50. 
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Same. — Such  Instruction  was  also  faulty  as  not  undertaking  to 
state  defendant's  right,  and  as  embodying  no  principle  of  law. — Ih.  50. 

Same;  Instruction. — ^A  charge  asserting  that  it  was  not  necessary 
that  defendant  should  have  been  actually  in  danger  of  death  or  great 
bodily  harm  when  he  Idlled  deceased,  or  that  retreating  would 
really  have  Increased  his  peril,  in  order  for  him  to  have  been  justified 
in  shooting  deceased,  but  that  he  had  the  right  to  act  on  the  appear- 
ance of  "same"  taken  in  the  light  of  any  threats  that  the  evidence 
showed  deceased  had  'made  against  defendant,  was  properly  refused 
because  of  the  use  of  the  term  "same*'  where  the  word  "things" 
should  have  been  used. — BuUington  v.  The  State,  61. 

Same. — Charges  asserting  that  evidence  of  the  character  of 
deceased  as  a  quarrelsome  or  dangerous  man,  is  always  admissible 
to  illustrate  the  circumstances  of  the  killing,  since  a  demonstration 
or  overt  act  or  attack  by  such  a  man  may  afford  much  stronger  evi- 
dence of  imminent  peril  to  the  life  or  limb  of  the  person  assailed  than 
when  made  by  a  person  of  opposite  character,  or  disposition,  is 
argumentative  and  proi)erly  refused. — Th,  61. 

Same. — ^An  instruction  that  an  act  performed  by  a  troublesome, 
fussy  and  dangerous  man  may  afford  much  stronger  evidence  that 
the  life  of  a  person  assailed  was  in  imminent  peril  than  if  performed 
by  one  possessing  a  different  character,  and  might  Justify  a  resort 
to  more  prompt  means  of  self-preservation,  was  properly  refused. 
— /&.  61. 

Same;  Self-Defense. — Where  defendant  shot  and  killed  a  police 
officer  because  the  later  drew  a  pistol  on  him,  defendant  could  not 
excuse  the  killing  on  the  ground  of  self-defense  unless  the  act  of 
the  officer  in  drawing  his  pistol  was  manifestly  felonious,  done  for 
the  purpose  of  shooting  defendant,  or  would  have  appeared  so  to  a 
reasonable  man  circumstanced  as  was  the  defendant. — King,  (t  al.  r. 
State,  91. 

Homicide;  Self-Defense. — A  defendant  seeking  the  protection  of 
the  doctrine  of  self-defense  must  have  been  himself  without  fault, 
and  cannot  invoke  the  doctrine,  even  if  deceased  approached  him  in 
a  hostile  manner,  whether  the  necessity  to  take  his  life  was  real  or 
only  apparent,  if  it  was  brought  about  by  the  design,  contrivance  or 
fault  of  defendant. — /&.  91. 

Same. — Where  the  court  purported  to  deal  only  with  self-defense, 
and  not  with  reasonable  doubt,  or  the  degree  of  proof  necessary  to 
convict,  a  charge  correctly  stating  the  doctrine  of  self-defense  was 
not  rendered  faulty  because  of  a  failure  to  state  that  the  jury  must 
acquit  if  they  have  a  reasonable  doubt  of  defendant's  guilt. — Jh.  91. 

Same;  Overt  Act. — Where  the  evidence  showed  that  defendant 
shot  the  police  officer  while  such  officer  was  advancing  upon  him  with 
his  hands  behind  his  back  as  if  about  to  draw  a  pistol  just  after  a 
colloquy  with  defendant  as  to  whether  defendant's  companion  was 
drunk,  the  question  of  whether  the  drawing  of  his  pistol  by  the 
officer,  if  he  did  draw  it,  was  an  overt  act,  was  one  for  the  Jurv. — Jtt 
91. 

Same. — Wiiere  some  of  the  witnesses  testified  that  deceased 
drew  a  pistol  first,  and  others  testified  that  defendant  was  the  first 
to  draw  his  pistol,  that  question  was  properly  submitted  to  the  jury 
on  the  issue  of  self-defense. — Ih.  91. 

Same;  Instruction. — A  charge  asserting  that  while  the  law  says 
that  to  make  the  plea  of  self-defense  available,  the  defendant  must  be 
free  from  fault  in  bringing  on  the  difficulty,  yet  the  law  does  not 
require  him  to  establish  such  fact  by  a  preponderance  of  the  evidence, 
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and  if  after  considering  all  the  evidence  the  Jury  have  a  reasonable 
doubt  growing  out  of  any  part  of  the  evidence  whether  or  not 
defendant  was  free  from  fault  in  bringing  on  the  difficulty,  then  the 
defendant  was  entitled  to  avail  himself  of  the  plea  of  self^efense, 
was  involved  and  confusing,  and  properly  refused. — lb.  91. 

Same. — Where  self-defense  is  an  issue,  the  defendant  need  not 
prove  freedom  from  fault  in  bringing  on  the  difficulty ;  but  where  the 
evidence  for  the  prosecution  shows  an  intentional  killing,  the  de- 
fendant must  show  a  pressing  necessity  to  take  the  life  of  deceased, 
and  an  inability  to  retreat  without  increasing  his  danger,  and  having 
done  so,  if  the  state  would  avoid  the  legal  effect  of  the  same,  the 
burden  is  shifted  to  the  state  to  show  that  defendant  was  at  fault. 
— /&.  91. 

Same. — A  charge  asserting  that  if  defendant,  with  no  intention 
of  bringing  on  the  difficulty,  approached  the  deceased  in  a  peaceable 
manner,  and  the  deceased  made  the  first  hostile  demonstration  by 
drawing  or  attempting  to  draw  a  weapon,  and  if  defendant  was  so 
close  to  deceased  as  to  render  flight  hazardous,  then  the  law  does  not 
and  did  not  require  the  defendant  to  endanger  his  safety  by  attempt- 
ing the  flight,  was  properly  refused  as  argumentative. — /'».  91. 

Same. — A  charge  asserting  that  the  law  is  a  reasonable  master 
and  recognizes  love  of  life  as  natural  and  legitimate,  and  permits 
every  one  who  Is  without  fault,  and  who  has  adopted  every  reason- 
ably safe  expedient  to  avert  the  necessity  to  take  the  life  of  an 
assailant  rather  than  to  lose  his  own,  was  properly  refused  as  argu- 
irentative. — lb.  91. 

Same. — A  charge  asserting  that  if  from  the  facts  and  circum- 
stances proving  the  killing,  it  could  be  deduced  that  defendant  acted 
in  self-defense  when  he  fired  the  fatal  shot,  then  no  burden  rested 
upon  defendant  to  prove  his  plea  of  self-defense,  failed  to  set  out 
the  elements  of  self-defense,  and  In  consequence  referred  a  question 
of  law  to  the  jury,  and  was  properly  refused. — lb.  91. 

Homicide;  SeJf-Defense;  Elements. — A  defendant  is  not  entitled 
to  an  acquittal  of  murder  because  of  reasonable  doubt  as  to  the  ele- 
ments of  self-defense,  unless  such  reasonable  doubt  exists  after  the 
Jury  has  considered  all  the  evidence;  and  while  it  may  arise  out  of 
parts  of  the  evidence,  it  must  exist  in  the  face  of  all  the  evidence. 
—Roden  v.  The  State,  105. 

2.  Evidence. 

Homicide;  Evidence;  Motive. — Notwithstanding  evidence  show- 
ing motive  Is  not  indispensable  in  a  prosecution  for  murder,  where 
the  evidence  tending  to  connect  the  defendant  with  the  commission 
of  the  crime  was  wholly  circumstantial,  it  was  competent  to  show 
the  fact  that  when  deceased  left  home  he  had  money  in  his  posses- 
sion, and  that  he  exhibited  his  purse  and  made  statements  as  to  the 
value  of  its  contents  in  the  presence  of  the  defendant. — Jones  v.  The 
State,  10. 

Homicide;  Evidence;  Indictment. — Where  the  indictment  alleged 
that  the  weapon  which  was  used  was  unknown  to  the  grand  Jury,  and 
before  any  proof  was  offered  showing  the  character  of  the  weapon 
with  which  deceased  was  killed,  the  testimony  of  the  wife  of  deceased 
that  on  the  night  he  disappeared  she  heard  loud  talking  and  recog- 
nized her  husband's  voice,  and  immediately  heard  the  report  of  a 
pistol  from  the  same  direction  and  locality,  was  within  the  Issues 
and  properly  admitted. — lb.  10. 

Homicide;  Conduct  of  Defendant. — Evidence  as  to  the  conduct 
of  defendant  and  his  failure  to  reply  to  the  widow  of  deceased  when 
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asked  where  deceased  was,  and  when  charged  that  he  knew  where 
deceased  was,  was  admissible. — Ih,  10. 

Homicide;  Evidence;  Wounds. — It  was  competent  to  show  that 
the  head  of  deceased  was  severed  from  the  body  when  it  was  found. 
—76.  10. 

Homicide;  Evidence;  Former  Difficulty. — Where  defendant  ad- 
mitted the  killing,  but  claimed  self-defense,  he  should  have  been 
permitted  to  testify  whether  deceased  shot  at  him  on  the  day  before 
the  killing,  and  whether  some  time  prior  thereto  deceased  had  drawn 
a  gun  on  him  and  threatened  to  Icill  him.  In  the  presence  of  certain 
persons;  it  being  competent  under  such  circumstances  to  show  such 
previous  difficulties,  and  to  state  their  general  character  so  as  to  show 
whether  they  were  grave  or  trivial. — Xclson  v.  The  State.  28. 

fiome. — Wliere  the  court  stated  thrat  defendant  could  show  prior 
threats,  but  not  acts  and  details  of  the  former  difficulty,  the  error 
in  excluding  such  testimony  was  not  cured  by  the  fact  that  some 
of  the  matters  were  elicited  on  the  subsequent  examination  of 
defendant.— /&.  28. 

Homicide;  Evidence;  Threats. — Where  it  appeared  that  defend- 
ant had  told  deceased  that  he  would  whip  his  son,  and  deceased 
had  stated  that  he  would  have  to  whip  him  first,  evidence  was  admis- 
sible from  the  son  that  shortly  after  his  father  had  made  such 
remark,  the  defendant  stated  to  the  son  that  he  was  going  home  and 
coming  back,  and  that  the  son  would  regret  what  he  had  done,  the 
deceased  being  still  present  and  hearing  the  threat ;  the  threat  being 
admissible  as  a  declaration  of  hostility  against  deceased  in  view  of 
the  statement  by  decea.sed  that  he  would  protect  his  son,  and  as 
explanatory  of  the  purpose  of  defendant  in  returning  later  with 
the  gun. — Lewis  r.  The  State,  31. 

Homicide;  Evidence;  Threats. — It  Is  admissible  to  show  that 
defendant  made  threats  against  deceased  just  prior  to  the  killing. — 
Moton  V.  The  State,  43. 

Same. — Where  the  witness  answered  in  the  negative,  there  was 
no  harm  in  overruling  an  objection  to  the  question  to  the  witness  as  to 
whether  defendant  made  threats  against  deceased. — 76.  43. 

Homicide;  Evidence;  Declaration. — It  was  permissible  to  show 
a  statement  made  by  defendant,  that  if  called  upon  to  testify,  he 
would  tell  who  gave  him  the  pistol  to  do  the  killing,  the  same  being 
a  voluntary,  incriminating  declaration. — lb.  43. 

Homicide;  Evidence;  Sufficiency. — ^The  evidence  in  the  case 
examined  and  held  sufficient  to  require  a  submission  to  the  jury  of 
the  guilt  or  inno(  ence  of  defendant. — ^Vilson  v.  The  State,  58. 

Same;  Flight. — Where  defendant  was  present  at  the  killing  and 
Immediately  fleil  and  attempted  to  conceal  his  identity,  his  flight  may 
be  taken  as  an  admission  of  guilt  tending  to  rebut  his  testimony  of 
innocence. — 7 ft.  58. 

Homicide;  Evidence. — Testimony  that  deceased  stated  that  he 
had  lost  a  year's  work  on  account  of  defendant,  and  some  morning 
they  would  get  up  and  see  a  big  pile  of  ashes,  embodied  no  threat 
of  violence  to  the  person  of  defendant,  and  was  properly  excluded. 
-^BuUington  v.  The  State,  61. 

Homicide;  Evidence;  Character  of  Deceased. — Where  there  was 
evidence  that  deceased,  after  commanding  the  defendant  to  throw 
down  his  gun,  made  a  hostile  demonstration  as  if  drawing  a  weapon, 
proof  of  the  general  character  of  deceased  as  a  violent,  bloodthirsty 
and  dangerous  man,  was  admissible  as  tending  to  justify  prompt  and 
decisive  means  of  self-defense. — BvUington  v.  The  State,  61. 
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Same. — Notwithstanding  the  general  character  of  deceased  was 
shown  to  be  violent  and  bloodthirsty,  defendant  was  properly  denied 
permission  to  prove  declarations  of  deceased  that  he  had  killed  two 
men. — lb.  61. 

Same. — The  rule  that  the  character  of  deceased  may  be  shown 
on  the  question  of  self-defense  does  not  extend  to  a  character  which 
is  merely  quarrelsome ;  hence,  It  was  proper  to  sustain  objection  to  a 
question  as  to  whether  the  reputation  of  deceased-  was  that  of  a 
peaceable,  law-abiding  man  or  that  of  a  quarrelsome,  dangerous  man. 
— /&.  61. 

Homicide;  Evidence. — ^Where  a  witness  had  testified  that  de- 
fendant had  attended  the  funeral  of  deceased,  the  fact  that  he 
did  so  in  company  with  relatives  of  deceased,  was  properly  excluded 
as  forming  no  part  of  the  res  gestae. — Campbell  v.  The  State,  70. 

Same. — Evidence  as  to  the  whereabouts  of  defendant  on  the 
afternoon  prior  to  and  wholly  unconnected  with  the  offense,  was  Im- 
material  and  inadmissible. — lb.  70. 

Homicide;  Evidence. — Where  the  state's  evidence  showed  that 
the  killing  was  intentional,  and  defendant  had  offered  no  testimony 
that  It  was  an  accident  resulting  from  the  striking  of  the  hammer 
of  his  gun  on  the  facing  of  the  door  In  which  he  was  standing,  the 
fact  that  there  was  a  scar  on  the  doorfacing  where  defendant  stood, 
was  not  relevant  and  was  properly  excluded. — lb.  70. 

Homicide;  Evidence. — Where  defendant  shot  without  provoca- 
tion evidence  of  the  previous  conduct  of  deceased  was  not  admissible. 
— Sexton  V.  The  State,  84. 

Same. — Until  there  has  been  proof  tending  to  show  self-defense 
threats  by  deceased  against  defendant  are  not  admissible. — lb.  84. 

Same. — Where  the  question  did  not  show  to  what  time  it  re- 
ferred, the  exclusion  of  questions  as  to  the  conduct  of  deceased  was 
not  error. — lb.  84. 

Evidence;  Res  Gestae . — A  statement  by  deceased  to  bystanders, 
after  running  out  of  the  room  where  he  had  received  the  fatal  knife 
wound  from  defendant,  **Boys,  see  how  bad  he  has  cut  me,"  was 
part  of  the  res  gestre,  and  properly  admitted. — Harris  v.  The  State, 
89. 

Same. — Where  the  cutting  was  not  denied,  the  admission  of  such 
a  statement  by  deceased  was  not  prejudicial. — lb.  89. 

Homicide;  Evidence. — Evidence  that  deceased  was  a  police  offi- 
cer and  was  on  his  beat  at  the  time  of  the  difficulty,  was  admissible 
as  bearing  on  whether  his  manifest  purpose  In  drawing  a  pistol  was 
to  commit  an  Immediate  deadly  assault  upon  defendant,  the  evidence 
otherwise  showing  that  defendant  came  up  to  deceased  while  on  his 
beat  in  front  of  &  dance  hall,  and  shot  deceased  as  deceased  advanced 
towards  him,  the  deceased  having  put  his  hand  behind  him  as  if  to 
draw  a  pistol,  after  a  colloquy  with  defendant  and  his  companion  as 
to  whether  his  companion  was  drunk. — King  v.  The  State,  91. 

Homicide;  Evidence. — The  position  of  the  arm  of  defendant  at 
the  time  a  wound  was  Inflicted  on  him  is  material,  and  the  subject 
of  proof  by  positive  testimony  of  an  eye  witness  to  the  killing,  or  by 
Inference  from  physical  fact,  but  may  not  be  shown  by  the  opinion 
of  a  medical  expert. — Roden  v.  The  State,  105. 

Homicide;  Evidence;  Threats. — Where  the  difficulty  betw^een 
the  defendant  and  deceased  and  his  son  occurred  just  after  deceased 
and  his  son  had  left  a  church,  the  fact  that  defendant  went  to  the 
church  armed  with  a  pistol,  and  threatened  to  kill  deceased,  was 
material  to  show  intent  at  the  moment  of  the  killing. — lb.  105. 
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Homicide;  Evidence;  Subsequent  Acts. — ^Where  defendftnt 
claimed  that  H.  stabbed  deceased,  and  the  state  claimed  that  defend- 
ant stabbed  deceased,  the  fact  that  defendant  put  on  overalls  betwe^i 
the  time  when  he  left  the  scene  of  the  difficulty,  and  his  return 
thereto  soon  afterward,  in  connection  with  the  other  evidence,  affords 
some  basis  for  an  inference  that  he  thereby  sought  to  conceal  incrimi- 
nating blood  stains. — Terry  v.  The  State,  115. 

Homicide;  Evidence;  Dying  Declaration, — ^Where  defendant 
stated  to  his  physician,  after  he  received  the  stab  from  which  he 
died  a  few  days  later,  that  he  would  never  get  up,  and  later  stated  to 
a  friend  that  he  was  going  to  die,  a  sufficient  predicate  was  laid  for 
the  admission,  as  a  dying  declaration,  of  his  subsequent  answer  to 
the  friend  that  it  was  the  defendant  who  stabbed  him. — lb.  115. 

Same;  Evidence;  Location  of  Wound. — A  physician  testifying  as 
to  the  appearance  of  the  wounds  on  deceased,  could  indicate  on  his 
own  body  where  the  knife  struck  and  the  direction  in  which  the 
wound  w^ent  back. — lb.  115. 

Homicide;  Evidence;  Explanation  of  Leaving. — ^Where  the  state 
had  not  attempted  to  show  flight,  it  was  not  competent  for  defendant 
to  show  that  when  he  left  the  place,  immediately  after  the  difficulty, 
he  did  so  at  the  invitation  of  friends,  it  being  undisputed  that  he 
shortly  returned. — Terry  v.  The  State,  115. 

Homicide;  Evidence;  Flight, — Where  defendant  claimed,  and  in- 
troduced evidence  to  support  his  claim  that  the  fatal  wound  was  inflict- 
ed by  one  11.,  without  collusion  with  defendant,  and  it  appeared  that  H. 
and  deceased  had  had  an  independent  difficulty  immediately  preced- 
ing the  difficulty  between  defendant  and  deceased,  defendant  may 
show,  as  part  of  the  res  gestae  of  the  difficulty,  that  Immediately 
afterward  H.  left  the  scene  of  the  difficulty. — lb.  115. 

Same;  Flight;  Explanation. — Although  only  the  immediate  leav- 
ing of  H.  forms  part  of  the  res  gestae  of  his  difficulty  with  deceased, 
yet  the  fact  of  his  not  returning  or  afterwards  being  seen  or  heard  of 
in  that  community,  essential  with  his  leaving  to  constitute  flight  or 
fleeing  from  Justice,  may  be  shown  to  shed  light  on  and  interpret 
H.'s  motive  in  leaving;  the  defendant  having  introduced  evidence 
tending  to  show  that  in  an  independent  difficulty  with  deceased  H. 
had  inflicted  the  fatal  wound. — lb,  115. 

Evidence;  Explanation  of  Incriminating  Circumstances. — ^The 
fact  that  the  Immediate  leaving  by  defendant  of  the  scene  of  the 
difficulty  was  on  the  invitation  of  friends,  had  no  tendency  to  explain 
why,  when  he  returned  soon  afterwards,  he  had  overalls  on. — lb.  115. 

Homicide;  Evidence;  Malice. — The  state  may  show  that  defend- 
ant made  threats  against  deceased  a  short  time  before  the  killing  as 
tending  to  show  malice  and  a  disposition  to  harm  deceased. — Ingram 
V,  The  State,  147.  , 

Homicide;  Evidence;  Self -Defense, — Where  no  evidence  had  been 
introduced  tending  to  show  that  defendant  acted  in  self-def^ise  in 
shooting  deceased,  it  was  not  error  to  refuse  to  permit  defendant  to 
introduce  evidence  that  deceased  cursed  and  abused  him  shortly 
before  the  killing,  but  in  a  transaction  not  connected  with  the  killing. 
—76.  147. 

Homicide;  Evidence;  Res  Gestae, — It  was  not  error  to  exclude 
evidence  as  to  conversations  between  defendant  and  a  third  person 
while  going  to  the  scene  of  the  crime  in  which  conversation  such 
person  suggested  to  defendant  that  he  go  to  see  deceased  about  pick- 
ing cotton  for  defendant. — lb.  147. 
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Homicide;  Evidence. — Where  the  evidence  was  in  conflict  as  to 
whether  deceased  had  a  knffe,  and  attempted  to  use  It  to  cut  defend- 
ant. It  was  competent  for  a  witness  who  did  not  come  upon  the  scene 
.until  after  other  persons  had  arrived,  to  state  that  dteeased  did  not 
have  a  knife. — /6.  147. 

3.  Elements  and  Degree. 

Homicide;  Requisites;  Malice. — Malice  is  an  essential  ingredi- 
ent of  murder,  and  is  generally  an  inferential  fact  to  be  drawn  by 
the  Jury,  unless  the  evidence  is  without  room  for  adverse  inference 
that  the  killing  was  intentional  and  was  accomplished  by  a  weapon 
which  the  law  denominates  a  deadly  weapon. — Jones  v.  The  State,  10. 

Same;  Presumption  and  Burden  of  Proof, — Where  a  killing  re- 
sults from  the  Intentional  use  of  a  weapon  which  the  court  may  pro- 
nounce a  deadly  weapon  as  a  matter  of  law,  such  as  a  gun  or  pistol 
of  sufficient  calibre  and  carrying  force  to  produce  death,  and  the 
evidence  which  proves  the  killing  does  not  afford  room  for  an  infer- 
ence rebutting  the  presumption  of  malice  arising  from  the  use  of 
such  weapon,  it  is  incumbent  on  defendant  to  rebut  that  presumption 
by  other  evidence,  and  the  presumption  is  conclusive  against  him  if 
he  fails  to  do  so. — /&.  10. 

Same. — Where  the  presumption  of  malice  is  conclusive  against 
the  defendant  no  duty  devolves  on  the  trial  court  to  instruct  on  any 
degree  of  homicide  less  than  murder. — lb.  10. 

Same. — Where  the  evidence  which  proves  the  killing  rebuts  the 
presumption  of  malice,  or  affords  room  for  an  Inference  tending  to 
rebut  such  presumption,  or  where  the  evidence  as  to  the  character 
of  the  weapon,  the  circumstances  attending  the  homicide,  and  the 
motive  therefor  rests  in  inference,  the  court  should  charge  on  all 
the  degrees  of  Intentional  homicide. — /6.  10. 

Homicide;  Intent;  Manslaughter. — There  must  be  either  a  posi- 
tive intention  to  kill  or  an  act  of  violence  from  which  ordinarily 
death  or  great  bodily  harm  may  result,  in  the  usual  course  of  events, 
and  it  is  not  necessary  that  the  perpetrator  intended  or  willed  the 
death  of  deceased,  to  constitute  manslaughter  in  the  -first  degree. — 
lb.  10. 

Same;  Verdict. — If  defendant  aided  and  abetted  another  in  mur- 
dering deceased,  he  is  just  as  responsible  as  if  he  had  actually  don* 
the  deed.— Wt7«on  v.  The  State,  58. 

Homicide;  Manslaughter. — ^Where  defendant  was  intentionally 
pointing  his  gun  at  deceased,  but  did  not  intend  to  shoot  him,  and 
the  killing  was  accidental,  he  was  guilty  of  at  least  involuntary  man- 
slaughter.— Campbell  v.  The  State,  70. 

Homicide;  Instructions. — Where  there  was  evidence  tending  to 
show  the  guilt  of  defendant,  of  a  higher  degree  of  manslaughter  than 
manslaughter  in  the  second  degree,  a  charge  reducing  the  proposition 
to  one  of  defendant's  guilt  of  manslaughter  in  the  second  degree  was 
properly  refused. — lb.  70. 

Same;  Manslaughter;  Liability. — ^Although  accused  was  not 
pointing  the  gun  at  deceased  when  he  accidentally  shot  him,  yet  If 
he  intentionally  pointed  the  gun  at  others  he  is  guilty  of  involuntary 
manslaughter. — lb.  70. 

Homicide;  Arrest;  Killing  Officer. — One  who  kills  an  officer 
lawfully  arresting  him  is  guilty  of  murder. — Ezzell  v.  The  State,  156. 

Same;  Self -Defense ;  Resisting  Arrest, — One  unlawfully  sought 
to  be  arrested  by  an  officer  may  not  kill  such  officer  without  being 
guilty  of  murder  or  manslaughter,  according  to  the  circumstances. 
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unless  the  killing  becomes  necessary  as  the  affray  progresses,  where 
the  attempted  arrest  creates  no  reasonable  belief  that  an  arrest 
will  do  great  bodily  harm,  notwithstanding  such  an  arrest  may  be 
resisted  with  force,  within  the  limits  of  reasonable  necessity. — lb,  156. 

4.  Charges  Generally. 

Homicide;  Instruction. — An  instruction  that  if  the  Jury  were 
unable  after  considering  all  the  evidence  to  determine  beyond  a  rea- 
sonable doubt,  and  to  a  moral  certainty  how  the  killing  occurred, 
they  should  acquit,  requires  an  acquittal  on  a  false  issue,  and  is 
properly  refused. — Bullington  v.  The  State,  61. 

Homicide;  Instructions, — ^Malice  not  being  a  necessary  ingredi- 
ent of  all  the  offenses  comprehended  in  an  indictment  for  murder,  a 
charge  making  the  finding  of  malice  necessary  to  a  conyiction,  is 
bad. — McConnell  v.  The  State,  79. 

Same;  Degree  of  Proof;  Malice. — ^To  justify  a  conviction,  the 
jury  need  not  have  an  absolute,  unqualified  belief  of  defendant's 
malice,  but  only  a  belief  beyond  a  reasonable  doubt. — lb.  79. 

HUSBAND  AND  WIFE. 
1.  Liability  for  Wife's  Necessities.  ' 

Husband  and  Wife;  Liability  of  Husband;  Necessaries. — Medical 
services  are  necessaries  within  the  rule  making  the  husband  liable 
for  necessaries  furnished  his  wife,  although  the  husband  did  not  call 
in  the  physician,  and  notwithstanding  the  call  was  against  his  con- 
sent and  over  his  objection. — Johnson  v.  Coleman,  520.  , 

Same;  Abandonment. — If  the  wife  abandons  his  home  and  re- 
fuses to  live  with  him  through  no  fault  of  the  husband,  the  husband 
is  not  responsible  for  her  necessaries  on  any  theory  of  an  implied 
request,  or  of  implied  agency  of  the  wife  to  bind  the  husband. — lb, 
520. 

Same;  Implied  Authority  of  Wife, — ^The  mere  fact  that  a  wife 
is  living  apart  from  her  husband  is  sufficient  notice  to  those  dealing 
with  the  wife  to  put  them  on  inquiry  and  advise  them  that  they 
credit  the  wife  at  their  peril  insofar  as  the  liability  of  the  husband 
is  concerned,  in  cases  of  separation  the  presumption  being  that  the 
husband  is  not  liable  for  necessaries  furnished  to  the  wife,  thus 
placing  the  burden  of  proof  on  the  parties  furnishing  such  neces- 
saries to  show  that  such  separation  is  due  to  the  fault  or  misconduct 
of  the  husband.— i&.  520. 

Same. — Where,  without  his  consent,  and  without  fault  on  his 
part,  a  wife  voluntarily  abandons  her  husband,  and  went  to  live  with 
her  father,  and  within  three  and  a  half  months  thereafter,  was  in 
need  of  a  physician,  the  physician  being  called  in  to  attend  her 
without  the  consent  of  the  husband,  and  without  his  authority,  the 
husband  was  not  liable  for  the  reasonable  value  of  the  physician's 
charges  on  the  theory  that  under  the  circumstances  they  were  not 
rendered  exclusively  for  the  wife's  benefit,  but  for  the  preservation 
of  the  life  of  defendant's  child,  since  a  husband  is  not  liable  for  the 
support  of  his  minor  children,  where  the  wife  leaves  him  without 
cause,  taking  the  children  with  her. — lb.  520. 

IMPUTING  WANT  OF  CHASTITY. 
See  Libel  and  Slander,  §  1. 
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INDICTMENT  AND  INFORMATION. 
In  particular  crimes,  see  that  title. 

Indictment  and  Information;  Endorsement. — An  indictment  must 
be  endorsed  "a  true  bill"  and  signed  by  the  foreman,  as  required  by 
section  7300,  Code  1907,  and  a  conviction  on  an  indictment  not  so 
endorsed  and  signed  cannot  be  sustained. — Banks  v.  The  State,  41. 

Indictment  and  Information;  Matters  Included. — An  indictment 
which  charges  murder  In  the  second  degree  embraces  also  the  charges 
of  manslaughter  in  both  degrees. — Roden  v.  The  State,  105. 

Indictment  and  Information;  Motion  to  Quash;  Minutes. — ^Where 
the  minutes  of  the  circuit  court  show  that  the  judge  charged  by  law, 
with  presiding  over  the  court,  was  present  and  signed  the  order  ad- 
journing the  regular  fall  term,  and  calling  the  special  term,  this  was 
sufficient  as  against  a  motion  to  quash  an  indictment,  to  show  that 
the  court  was  presided  over  by  a  judge  legally  authorized  to  hold 
the  term  to  which  indictment  was  returned. — Shiver  r.  The  State,  258. 

Same:  Quashing;  Ground, — Under  Acts  1909,  p.  315,  section  23, 
no  objection  can  be  taken  to  an  indictment  on  any  ground  going  to 
the  formation  of  a  grand  jury  which  returned  it,  except  by  a  plea  in 
abatement ;  hence,  a  motion  to  quash  based  on  such  ground  was 
properly  overruled. — lb.  258. 

Indictment  and  Information;  Offenses;  Joinder. — An  affidavit 
may  charge  in  separate  counts  an  unlawful  sale  of  intoxicants,  as 
well  as  the  keeping  of  a  place  where  Intoxicants  are  unlawfully 
s()\a.—Ra8h  V.  The  State,  202. 

Indictment  and  Information;  Clerical  Error;  Name. — An  indict- 
ment for  larceny  from  the  warehouse  of  a  certain  fertilizer  company 
was  not  defective  fatally  because  the  name  of  the  fertilizer  company 
was  stated  as  "Fertilize  Company" ;  such  error  being  a  self -correcting 
clerical  error.— Xirfc  v.  The  State,  316. 

Indictment  and  Information;  Burglary;  Stiff icicncjf. — ^An  indict- 
ment which  follows  substantially  form  27,  and  section  6415,  Code 
1907,  is  good  as  against  demurrer. — Norman  v.  The  State,  337. 

Same;  Formality. — The  omission  of  the  words  "against  the 
peace  and  dignity  of  the  state  of  Alabama"  from  a  count,  did  not 
render  the  count  demurrable  where  the  indictment  concluded  with 
those  words.  (Section  7131,  Code  1907,  section  170,  Constitution 
1901.)— -Yorman  v.  The  State,  337. 

Same;  Misnomer;  Sufficiency. — Under  section  7142,  Code  1907, 
where  the  Indictment  did  not  purport  to  charge  defendant  by  his  true 
name,  but  in  legal  effect,  charged  that  such  name  was  unknown  to 
the  grand  jury,  and  that  he  is  only  known  to  that  body  by  the  name 
of  "Rich  Olivere,"  the  defendant's  plea  of  misnomer  that  such  was 
not  his  name,  but  that  his  name  was  Richard  Oliveri,  was  insufficient. 
—Olireri  r.  The  State,  348. 

Indictment  and  Information;  Sufficiency;  Misnomer;  Burden 
of  Proof. — Under  section  7142,  Code  1907,  where  the  indictment  al- 
leges that  the  grand  jury  was  ignorant  of  the  true  name  of  defend- 
ant, such  name  is  wholly  immaterial  for  the  purposes  of  the  prosecu- 
tion unless  the  proof  showed  that  the  grand  jury  knew  defendant's 
true  name  when  it  returned  the  indictment,  and  the  burden  of 
showing  that  fact  for  the  purpose  of  invalidating  the  indictment 
rests  upon  defendant. — lb.  348. 

Indictment  and  Information;  Quashing;  Evidence  Before  Grand 
Jury. — Unless  substantially  all  the  evidence  introduced  before  the 
grand  jury  is  shown,  an  indictment  will  not  be  quashed  for  insuffi- 
ciency of  the  evidence  before  that  body. — Smith  v.  The  State,  399. 
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Same. — Notwithstanding  the  provisions  of  sectiou  777G,  Code 
1907,  an  indictment  for  seduction  will  not  be  quashed  on  the  ground 
that  there  was  no  corroborating  evidence  before  the  grand  jury, 
where  persons  other  than  the  prosecutrix  appeared  before  that  body, 
and  it  was  not  shown  as  to  what  they  testified. — lb.  399. 

Indictment  and  Information;  Demurrer;  Grounds. — A  demurrer 
to  the  indictment  for  perjury  was  not  the  proper  way  to  raise  the 
question  that  the  offense  on  the  trial  of  which  the  perjury  was  com- 
mitted, was  perpetrated  outside  the  territorial  jurisdiction  of  the 
court  trying  the  case ;  if  the  evidence  shows  such  to  be  the  fact,  the 
proper  method  of  raising  the  question  is  by  request  for  the  affirmative 
charge. — Thomas  v.  The  State,  421. 

INJUNCTION. 
1.  Action  on  Bond. 

Injunction;  Action  on  Bond;  Dissolution. — Where  the  action  was 
on  an  injunction  bond,  a  complaint  which  sets  out  the  bond  and 
alleges  a  breach  thereof  by  setting  up  a  dissolution  of  the  injunction, 
and  the  failure  of  the  obligors  therein  to  pay  the  damages  specifically 
claimed,  and  alleged  to  have  been  sustained  as  a  result  of  the  suing 
out  of  the  injunction,  states  a  cause  of  action. — Salmon  v.  Saltnon^ 
510. 

Injunction;  Dissolution;  Damages. — In  an  action  upon  an  in- 
junction bond,  damages  occasioned  by  the  employment  of  counsel  to 
render  services  in  the  Supreme  Court  on  appeal,  and  in  the  trial 
court  for  the  purpose  of  relieving  the  party  from  the  injunction, 
are  recoverable. — /&.  510. 

Same;  Parties  Liable. — Although  not  parties  to  the  injunction 
action,  the  sureties  on  the  injunction  bond  aided  complainant  therein 
to  procure  the  injunction  and  caused  it  to  be  served  on  the  adversary 
party,  and  are  estopped  to  deny  the  issue  and  service  of  the  injunc- 
tion, as  well  as  the  recitals  In  the  bond,  when  sued  by  such  adversary 
party  after  dissolution  of  the  injunction. — Ih.  510. 

Same;  Dissolution. — ^The  dissolution  of  the  injunction  authorizes 
the  recovery  of  at  least  nominal  damages  in  an  action  on  the  bond. 
— /6.  510. 

Injunction;  Bond;  Action;  Damages. — A  plaintiff  suing  for  the 
breach  of  the  conditions  of  an  injunction  bond  may,  under  certain 
circumstances  recover  damages  accruing  after  the  bringing  of  the 
suit. — Ih.  510. 

INSANITY. 

See  Homicide. 

Insanity;  Presumption;  Burden  of  Proof. — Where  the  evidence 
establishes  without  dispute,  the  commission  of  a  criminal  offense  by 
defendant,  the  law  presumes  him  sane  and  capable  of  forming  a 
criminal  intent,  and  if  defendant  would  escape  liability,  he  must  offer 
proof  of  his  incapacity  to  form  the  criminal  Intent  at  the  time,  at 
least  sufficient  to  uphold  a  reasonable  doubt  of  his  capacity. — Wil- 
liams V.  The  State,  133. 

INST'RANCE. 

Insurance;  Fire;  Cancellation. — Where  the  Mutual  fire  policy 
provided  that  the  contract  might  be  terminated  at  the  request  of 
the  member  in  all  cases  where  the  premium  or  the  premium  note  had 
been  paid,  in  which  case  the  association  should  retain  the  expense 
of  writing  the  risk  and  the  customary  short  rates,  and  also  provided 
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that  the  association  might  terminate  the  contract  at  any  time  by 
notice  to  that  effect,  and  In  such  event  It  should  return  the  unearned 
premium,  and  the  member  had  not  paid  the  premium  notes,  a  can- 
cellation could  only  be  effected  by  special  agreement  with  the  associa- 
tion, but  the  association  could  not  cancel  the  policy  without  giving 
the  notice  provided  In  the  contract. — Fanners  M.  Ins.  Assn.  v.  Tank- 
ersley,  524. 

Insurance;  Fire;  Defenses. — Where  the  policy  contained  a  clause 
that  if  the  property  was  encumbered,  it  avoided  the  policy  and  when 
the  Insured  noticed  the  clause  he  returned  the  policy  with  the  ordi- 
nary "lost  payable  clause"  providing  that  the  insurance  should  be 
paid  to  a  bank  as  mortgagee,  and  requested  Insurer  to  make  the 
necessary  entries,  and  insurer  returned  the  policy  after  unpinning 
the  mortgage  clause,  but  without  further  comment,  and  agent  of 
insurer  had  notice  of  the  mortgage,  the  insurer  waived  the  right  to 
claim  a  forfeiture  on  that  ground. — /&.  524. 

Same;  Acts  of  Agent. — Where  the  agent  of  insurer  had  knowl- 
edge that  the  property  was  encumbered,  but  concealed  that  fact  from 
the  insurer,  the  Insurer  is  charged  with  the  agent* s  knowledge,  and 
cannot  avoid  the  policy  under  a  clause  forfeiting  the  policy  if  the 
property  should  be  encumbered. — /&.  524. 

Insurance;  Fire;  Authority  of  Agent. — ^Where  the  insured  re- 
ceived a  letter  in  due  course  of  mail  signed  by  one  styling  himself 
as  President  of  the  Insurer's  Association,  and  referring  to  a  special 
agent,  who  had  been  attempting  to  induce  Insured  to  return  his  policy, 
such  fact  warranted  the  admission  of  evidence  that  Insured,  who 
thereafter  notified  the  company  that  he  had  decided  to  cancel  his 
policy,  later  notified  the  agent  that  he  had  changed  his  mind. — lb. 
524. 

Insurance;  Policies;  Proof  of  Loss. — Where  insurer  receives 
proof  of  loss  occasioned  by  fire,  and  retains  such  proof  without  objec- 
tion, it  waives  the  right  to  question  the  sufficiency  of  the  proof. — lb. 
524. 

INTEREST. 

Interest;  Accrual  of  Debt. — Where  the  agreement  was  that  the 
agent  was  to  receive  his  compensation  when  the  principal  received 
payment  for  the  goods,  the  agent  was  entitled  to  Interest  only  from 
the  date  of  the  settlement  of  the  principal  with  the  buyer. — Lonrf- 
Lewis  Udwe.  Co.  r.  Eicing,  435. 

INTOXICATING  LIQI'ORS. 

Intoxicating  Liquors;  Evidence. — Where  the  witness  testified 
that  L.  and  others  gave  him  money  with  which  to  buy  whisky,  and 
that  he  purchased  the  whisky  from  defendant,  the  testimony  of  L. 
that  he  and  the  others  gave  the  witness  the  money,  and  sent  him  for 
the  whisky,  was  admissible  as  corroborative  of  the  testimony  of  the 
witness. — Kimbrough  r.  The  StatCy  188. 

Intoxicating  Liquors;  Evidence. — Where  the  prosecution  was 
for  selling  liquors,  and  not  for  keeping  it  for  sale,  and  the  evidence 
was  positive,  two  witnesses  testifying  to  It,  the  testimony  of  one  of 
them  that  he  saw  liquors  unloaded  at  defendant's  place  a  few  days 
before  the  sale,  was  immaterial,  and  uselessly  multiplied  the  Issues 
to  the  detriment  of  defendant.— ////(/e  v.  The  State.  1SI>. 

Same. — Where  the  affidavit  charged  the  selling  of  liquor  only, 
and  the  witnesses  had  testified  positively  to  a  sale  on  a  certain  day, 
the  evidence  of  a  sale  on  another  day  was  not  admissible. — lb.  189. 
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Intoxicating  Liquors;  Evidence. — It  is  competent  for  the  state 
to  prove  that  on  the  premises,  In  the  same  enclosure  with  defendant's 
store  where  prohibited  liquors  were  found,  and  only  a  few  steps 
away,  there  was  a  quantity  of  empty  whisky  bottles  and  beer  barrels ; 
these  circumstances,  in  connection  with  other  evidence  of  the  Keeping 
of  prohibited  liquors  being  proper  for  the  consideration  of  the  jury 
on  the  question  whether  such  liquors  were  kept  with  the  Intention 
of  violating  the  prohibition  law. — Thomas  v.  The  State,  246. 

Same. — Where  a  state's  witness  assisted  In  the  search  of  defend- 
ant's store,  he  was  properly  permitted  to  identic  bottles  labeled  gin 
and  whisky,  as  those  found  in  such  store,  as  an  ordinary  trade  label 
on  an  article  Is  competent  evidence  for  the  purpose  of  indicating  Its 
nature  and  contents  as  against  the  person  in  possession ;  the  inference 
as  to  Its  contents  lieing  a  question  of  fact  for  the  jury. — Ih.  246. 

Same. — Intoxicants  found  in  defendant's  place  of  business,  a 
store,  were  admissible  in  evidence  against  him. — Ih.  246. 

Same. — ^Where  the  record  and  evidence  conclusively  show's  that 
defendant  was  being  prosecuted  for  keeping  liquor  for  sale,  although 
the  judgment  entry,  the  bill  of  exceptions  and  the  warrant  and  affi- 
davit upon  which  defendant  was  tried,  referred  to  the  charge  in  gen- 
eral language  as  being  one  for  selling  liquor,  the  question  of  defend- 
ant's guilt  of  the  charge,  was  a  question  for  the  jury. — 76.  246. 

Same. — Where  defendant  had  prohibited  liquors  In  his  store, 
which  store  was  not  used  exclusively  as  a  dwelling  place,  that  fact 
was  prima  facie  evidence  that  defendant  kept  such  liquor  for  sale, 
or  with  the  Intention  to  sell  it  contrary  to  law. — Ih.  246. 

Criminal  Law;  Other  Offenses;  Evidence. — Notwithstanding  the 
general  prohibition  against  the  introduction  of  evidence  of  other  of- 
fenses, yet,  where  the  agent  of  defendant  sold  intoxicants  from 
defendant's  store,  evidence  that  defendant  himself  made  other  sales, 
is  admissible  as  tending  to  show  the  guilty  knowledge  and  consent 
of  defendant— i?a»/i  v.  The  State,  262. 

nioxicating  Liquors;  Principal;  Liability. — ^Where  prohibited 
liquors  belonging  to  the  master  are  sold  illegally  by  the  servant, 
with  the  master's  knowledge  and  consent,  he  is  as  liable  as  if  he  had 
himself  made  the  sale. — 76.  262. 

Same;  Presumption. — Whisky  in  the  possession  of  and  sold  by  a 
merchant  presumptively  belongs  to  him. — Ih.  262. 

Same;  Variance. — Proof  that  defendant  made  a  sale  of  spirituous 
liquors  does  not  amount  to  a  variance  from  an  affidavit  charging  a 
sale  of  spirituous,  vinous  and  malt  liquors. — lb.  262. 

Intoxicating  Liquors;  Indictment;  Sufficiency. — An  indictment 
charging  that  defendant  sold,  offered  for  sale,  kept  for  sale,  or  other- 
wise disposed  of  liquor,  in  general  terms,  was  sufficient  to  cover 
the  offense  denounced  by  section  24,  Acts  1009,  p.  86. — Harrison  i\  The 
State,  354. 

Intoxicating  Liquors;  Offenses;  Statute. — Section  24,  Acts  1909, 
p.  26,  defines  four  separate  offenses — that  of  accepting  prohibited 
liquors  from  another  for  shipment  or  delivery ;  that  of  shipping 
prohibited  liquors  for  another;  that  of  delivering  prohibited  liquors 
to  another;  and  that  of  conveying  over  any  public  street  or  highway 
I>rohibited  liquors  for  another. — Whalcy  r.  The  State,  356. 

Satne;  Complaint ;  Sufficiency. — A  complaint  or  indictment  In 
the  form  prescribed  by  section  29%,  Acts  1909,  p.  90,  sufficiently 
charjres  the  offense  denounced  by  section  24  of  said  act. — lb.  356. 

Same. — A  complaint  alleging  that  defendant  unlawfully  trans- 
ported prohibited  liquors,  is  not  rendered  faulty  for  a  failure  to  aver 
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that  the  transporting  was  for  another,  although  to  sustain  a  convic- 
tion, the  proof  must  show  that  the  liquors  were  transported  for 
another. — /6.  356. 

Same;  Venue. — Although  the  proof  must  show  that  the* offense 
was  committed  within  the  territorial  jurisdiction  of  the  court,  it  is 
not  essential  that  it  be  so  averred  in  the  indictment  or  complaint. 
— /&.  356. 

Same;  Evidence. — The  evidence  examined  and  held  sufficient  to 
show  that  defendant  transported  prohibited  liquors  to  another  in 
violation  of  the  statute. — lb,  356. 

Intoxicating  Liquors;  Indictment;  Sufficiency. — An  indictment 
in  the  form  prescribed  by  section  29 1/^,  Acts  1909,  p.  90,  is  broad 
enough  to  charge  the  offense  denounced  by  section  24  of  said  act. 
—Arrington  v.  The  State,  359. 

Same;  Offenses;  Sale. — Where  it  appeared  that  about  twenty 
different  deliveries  of  liquor  within  eight  months  aggregating  about 
107  gallons  was  made  to  defendant,  and  that  the  liquors  was  shipped 
and  billed  to  defendant,  and  defendant  testified  that  several  persons 
gave  him  money  to  which  he  added  some  of  his  own,  and  that  he 
ordered  the  liquor  from  another  state  shipped  to  him  in  this  state, 
and  there  received  it  and  transported  it  to  his  home,  and  then  distrib- 
uted it  among  those  contributing  to  the  fund,  the  legal  title  of  the 
liquor  when  received  from  the  express  company  was  in  defendant,  and 
his  act  in  transporting  and  delivering  to  other  persons  contributing 
to  the  fund,  was  in  the  nature  of  a  sale  within  Acts  1909,  p.  90. — /&. 
359. 

Same;  Evidence. — The  evidence  examined  and  held  sufficient  to 
require  a  submission  to  the  jury  of  the  question  of  defendant's  guilt 
of  violating  the  prohibition  statutes. — Ih.  359. 

Intoxicating  Liquors;  Jury  Question, — Under  the  evidence  in 
this  case  it  was  a  question  for  the  jury  whether  defendant  kept  a 
supply  of  liquor,  found  on  her  premises,  for  illegal  purposes. — Mcrri- 
tccather  v.  City  of  Tuscaloosa,  651. 

Same. — The  fact  that  defendant  acknowledged  to  the  searching 
officers  that  she  had  liquor  in  her  house,  and  told  them  where  it 
was,  was  not  conclusive  of  her  innocent  purpose  in  having  it  in  her 
house. — II).  651. 

JUDGMENT. 

1.  Res  Judicata. 

Judgment;  Res  Judicata;  Ejectment. — ^Under  section  3858.  Code 
1907,  one  judgment  in  ejectment  is  not  like  other  judgments,  conclu- 
sive of  the  rights  of  the  parties. — Rhodes  v.  Downing,  494. 

2.  Conclusiveness. 

Same;  Conclusiveness. — A  judgment  for  rent  in  favor  of  the 
grantee  of  the  landlord  will  not  be  reversed  because  the  tenant,  in  a 
subsequent  suit  against  a  grantee  obtained  a  judgment  in  ejectment, 
such  judgment  not  being  pleadable  in  estoppel. — Rhodes  v.  Downing, 
494. 

Judgment;  Conclusiveness. — Until  reversed  or  annulled  in  a 
direct  proceeding  a  judgment  is  conclusive  as  to  both  the  law  and  the 
facts  Involved  in  the  issue  tried  and  determined,  or  necessarily  in- 
volved in  such  issue  tried  and  determined  before  a  court  of  compe- 
tent jurisdiction. — City  of  Huntsville  v.  Qoodenrath,  579. 
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Same;  Judfftnent  In  Personam, — In  personam  Judgments  are 
Inter  partes,  and  while  conclusive,  even  as  against  strangers,  as  to 
the  fact  of  their  rendition,  and  the  resultant  legal  consequences,  are 
not  binding  as  to  the  issues  involved  except  upon  the  parties  and 
their  r)rlvles. — lb.  579. 

t<amc;  Judgment  in  Rem. — Judgments  strictly  in  rem  are  inter 
onines.  and  irrevocably  determined  the  status  or  title  of  the  res 
against  all  persons  whether  they  had  other  than  constructive  notice 
of  the  litigation,  and  whether  they  were  parties  in  fact  or  not. — Ih. 
579. 

Satne;  X  at  tire  of  Proeeeding. — The  rule  as  to  conclusiveness  of 
judgment  applies  generally  to  all  varieties  of  judgment,  decrees,  or 
orders  made  by  courts  qf  competent  jurisdiction  in  all  kinds  of 
judicial  proceedings. — lb.  579. 

Same. — Such  rules  apply  to  all  kinds  of  courts  or  legal  tribunals, 
when  acting  judicially  under  authority  of  law,  as  to  matters  within 
their  jurisdiction,  and  to  officers  and  boards  of  state  or  municipal 
officers  so  acting  under  such  conditions  or  circumstances  that  their 
decisions  have  the  force  and  effect  of  judgments. — lb.  579. 

Same;  Matters  Concluded. — It  is  not  the  identity  of  the  cause 
of  action  which  determines  the  conclusiveness  of  a  former  judgment 
upon  a  subsequent  suit,  but  the  identity  of  the  issues  involved  In  the 
two  proceedings,  and  If  the  issue  presented  in  a  subsequent  suit  be- 
tween the  same  parties  or  their  privies  has  been  determind  in  a 
former  one,  the  question  is  res  judicata,  though  the  actions  are  based 
on  different  grounds  or  tried  on  different  theories,  or  are  instituted 
for  different  purposes  or  seek  different  relief. — lb.  579. 

3.  Entry — Error. 

Judgment;  Entry;  Clerical  Error. — Clerical  errors  or  mistakes 
in  stating  the  names  of  parties  in  the  minutes  of  the  court  are  cor- 
rected by  other  parts  of  the  record  without  a  motion  to  amend. — 
Floyd,  ct  al.  v.  Lamar,  et  al.,  504. 

4.  Correction  and  Amendment. 

Judgment;  Correction  and  A7ncndment ;  Errors  Apparent. — ^Where 
the  record  showed  that  defendant  filed  a  number  of  pleas,  and  the 
demurrer  thereto  showed  that  it  was  filed  to  all  of  said  pleas  except 
pleas  5  and  8,  and  the  judgment  recited  that  plaintiff  demurred  to 
all  the  pleas  except  5,  that  demurrer  was  sustained,  and  that  issue 
was  joined  on  pleas  5  and  9,  the  pleadings  themselves  furnished  suf- 
ficient record  evidence  to  authorize  the  court  to  correct  the  judg- 
ment nunc  pro  tunc,  as  the  court  could  not  have  sustained  demurrers 
to  plea  8,  where  no  demurrer  was  filed  thereto,  nor  could  issue  have 
been  joined  upon  plea  9,  after  demurrer  sustained  thereto. — City  of 
HuntsviUe  v.  Qoodenrath,  579. 

Judgment;  Issuance;  Revivor;  Amendment. — ^The  amendment  of 
a  judgment  nunc  pro  tunc  is  not  a  revivor  of  the  judgment  within  the 
provisions  of  section  4148,  Code  1907,  since  a  nunc  pro  tunc  entry 
is  one  made  then  of  something  that  was  actually  done  before,  to  take 
effect  as  of  the  former  date,  the  same  as  if  it  had  been  entered,  except 
as  against  rights, of  third  parties. — State,  ex  rel.  Jemigan  v.  Ham, 
648. 

JUDICIAL  NOTICE. 
See  Evidence,  §4. 
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JURY  AND  JURORS. 

1.  Special  Venire. 

(a)  Authority  to  Issue. 

Jury;  Special  Venire;  Issuance. — The  clerk  of  the  law  and  equity 
court  of  Marengo  county  had  authority  to  issue  a  special  venire, 
since  Local  Laws  1909,  p.  242,  declares  that  the  circuit  clerk  of  said 
court  shall  he  clerk  of  the  law  and  equity  court  of  the  county,  and 
shall  exercise  all  the  powers  of  the  circuit  clerk. — Banks  v.  The  State, 
41. 

(b)  Mandatory  in  Capital  Cases. 

Homicide;  Preliminary  Proceedings;  Necessity  of. — Under  the 
statute,  it  is  mandatory  that  a  capital  case  be  specially  set  for 
trial,  and  a  special  venire  drawn,  and  in  the  absence  of  a  showing 
that  such  special  venire  has  been  waived  in  writing  under  section 
7204.  Code  1907,  to  sustain  a  conviction  the  record  must  aflfirmatively 
show  a  compliance  therewith ;  and  while  under  rule  27,  Supreme 
Court  Practice,  the  special  venire  need  not  be  set  out  in  the  record, 
unless  some  question  was  raised  thereon,  yet  the  rule  does  not 
obviate  the  necessity  of  showing  in  the  minutes  of  the  court  a  com- 
pliance with  the  statute. — Harper  v.  The  State,  47. 

2.  Selection. 

Jury;  Trial  hy;  Right  of  Accused. — ^Where  defendant  was  tried 
by  a  jury  selected  in  accordance  with  the  direction  of  the  statute — 
Acts  1909,  p.  314 — he  cannot  complain  that  the  selection  was  arbi- 
trary, or  contrary  to  section  6,  Constitution  1901. — Brand  v.  The 
State,  390. 

3.  Challenge. 

Jury;  Challenge;  Bastardy  Proceedings. — Since  bastardy  is  a 
proceeding  sul  generis,  the  defendant  cannot  complain  of  the  action 
of  the  court  in  permitting  him  to  have  a  struck  jury,  he  striking  six 
and  the  state  striking  six.  (Construing  section  6374,  Code  1907,  with 
Acts  1909,  p.  317,  section  S2.)— Smith  v.  The  State,  411. 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant;  Contract  to  Purchase;  Validity. — During 
the  term  the  tenant  may  contract  to  purchase,  and  thus  create  the 
relation  of  vendor  and  purchaser. — Rhodes  v.  Downing,  494. 

Same;  Evidence;  Presumption. — ^Where  the  relation  of  landlord 
and  tenant  is  once  shown,  it  is  presumed  to  continue  so  long  as  the 
tenant  is  in  possession,  until  the  contrary  is  shown,  and  the  tenant 
relying  upon  a  contract  to  purchase  has  the  burden  of  showing  it. 
— /&.  494. 

Landlord  and  Tenant;  Possession;  Title;  Estoppel. — ^Where  one 
enters  into  possession  of  land  as  tenant,  while  in  possession  thereof 
such  one  is  estopped  from  denying  his  landlord's  title,  although  the 
landlord  had  none,  and  from  claiming  title  either  for  himself,  or  for 
someone  else  as  against  the  landlord,  or  any  person  deriving  title 
from  him.— ^/b.  494. 

Landlord  and  Tenant;  Crop  Lease. — Under  section  4742,  where 
the  relation  of  laborer  and  hirer  exist,  the  laborer  has  no  title  which 
will  authorize  him  to  dispose  of  the  crop  raised,  having  a  lien  only 
for  his  part  thereof. — Davidson  v.  T.  L.  Farrow  M.  Co.,  614. 

Landlord  and  Tenant;  Relationship;  Contract  of  Hire. — An  agree- 
ment that  M.  was  to  furnish  land  and  a  mule  to  cultivate  a  crop 
thereon,  and  that  B.  was  to  furnish  the  labor  to  cultivate  the  crop, 
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the  crop  to  be  divided,  did  not  of  itself,  make  the  contract  one  of 
hire  within  section  4743,  Code  1907.— Johnson  r.  McFry,  619, 

Same. — ^Where  the  agreement  was  that  M.  should  furnish  the 
land  and  the  mule  to  cultivate  a  crop  thereon,  and  B.  was  to  fumlsli 
the  labor,  the  crop  to  be  equally  divided,  and  each  subsequently 
agreed  to  use  fertilizer  to  be  furnished  by  M.  to  be  paid  for  out  of 
the  proceeds  of  the  crop  at  the  equal  expense  of  both  parties,  they 
then  became  joint  owners  of  the  crop,  and  the  contract  was  not  one 
of  hire.     (Section  4792,  Code  1907.)— /&.  619. 

LARCENY. 

Larceny;  Facts  Constituting. — The  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  another  with  the  intent  to  con- 
vert it  to  the  use  of  the  taker,  or  to  deprive  the  owner  thereof,  is 
larceny. — Huhhard  v.  The  State.  250. 

Same;  Evidence. — ^Where  defendant  told  the  owner  that  he  had 
seen  the  owner's  animal  over  in  the  flatwoods,  and  in  company  with 
another,  the  owner  drove  the  animal  to  defendant's  place,  and  put  it 
In  defendant's  lot,  there  was  no  taking  by  defendant  of  the  animal, 
and  he  was  entitled  to  a  directed  verdict. — /&.  250. 

Larencyj  Identification. — The  identification  of  the  property  is  a 
fact  essential  to  make  out  the  charge  of  larceny. — Bails  v.  The  State, 
273. 

Same;  Evidence;  Res  Gestae. — Where  the  prosecution  was  for 
the  larceny  of  a  saw,  and  in  the  presence  of  defendant,"  a  witness 
identified  the  saw  in  question  as  the  property  stolen,  a  statement  by 
another  witness  to  defendant,  "Bails,  what  have  you  got  to  say  to 
that,"  and  the  answer  of  defendant,  "Well,  T  tell  you.  Mr.  F.,  you 
just  let  them  have  the  saw,  and  I  will  go  right  after  that  fellow  that 
I  got  it  from ;  I  sho  will  make  him  do  about,"  was  admissible  as 
part  of  the  res  gestate  as  to  the  identity  of  the  saw  found  with  that 
alleged  to  have  been  stolen. — /&.  273. 

Larceny;  Evidence;  Jury  Question. — ^Where  there  is  a  conflict  in 
the  evidence  or  its  tendencies  as  to  the  intent  of  an  alleged  taking, 
the  defendant  is  not  entitled  to  the  aflTlrmative  charge. — Ludlnm  r. 
The  State,  278. 

Same;  Intent. — ^The  taking  must  have  been  done  with  an  intent 
to  steal  for  the  offense  to  be  larceny. — lb.  278. 

Same;  Instructions. — ^Where  the  prosecution  was  for  the  larceny 
of  two  pairs  of  trousers,  and  there  was  evidence  to  support  the  con- 
tention of  defendant  that  he  took  them  from  a  pressing  shop  with 
the  consent  and  permission  of  the  proprietor,  honestly  believing  that 
they  were  his  own,  which  had  been  sent  to  that  shop  to  be  pressed, 
he  was  entitled  to  an  instruction  that  unless  the  jury  believed  from 
the  evidence  that  when  he  took  them  from  the  shop,  it  was  his  inten- 
tion to  convert  them  to  his  own  use,  and  that  If  he  took  them  from 
the  shop  under  the  belief  that  they  were  his  own,  and  after  taking 
them  he  determined  to  keep  them  for  his  own  use,  he  was  not 
guilty.— /6.  278. 

Same;  Embezzlement;  Distinction. — ^As  distinguished  from  em- 
bezzlement, larceny  rests  on  a  trespass  or  wrong  to  the  possession, 
and  where  one  gains  possession  of  property  so  as  to  constitute  a 
bare  charge  or  custody,  or  procures  it  by  subterfuge,  he  does  not 
divest  the  constructive  possession  of  the  owner,  and  the  oifense  of 
appropriating  the  property  was  larceny. — lb.  278. 

Larceny;  Indictment;  Variance. — Where  the  indictment  alleged 
that  the  pistol  was  stolen  from  a  warehouse  belonging  to  a  certain 
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corporation,  and  t^e  evidence  showed  that  it  was  stolen  from  an  office 
under  the  same  roof  as  the  warehouse,  and  directly  connected  with 
It  hy  a  door,  there  was  no  variance;  such  office  being  part  of  the 
warehouse  within  the  meaning  of  section  7324,  Code  1907. — Kirk  v. 
The  State,  316. 

Larceny;  Title. — Where  complaining  witness  claimed  to  have 
acquired  the  cow  alleged  to  have  been  stolen  from  one  F.,  with  whom 
she  lived,  the  fact  that  she  did  not  claim  all  of  F.'s  property,  including 
his  land,  after  his  death,  was  not  admissible  to  show  that  she  did 
not  own  the  cow. — Rivera,  et  al.  v.  The  State,  362. 

LIBEL  AND  SLANDER. 

1.  Criminal. 

Libel  and  Slander;  Criminal;  Want  of  Chastity;  Indictment. — 
Under  section  7340,  Code  1907,  an  indictment  charging  that  defendant 
falsely  spoke  of  and  concerning  a  certain  named  woman,  and  imputed 
to  her  a  want  of  chastity,  in  that  she  being  at  the  time  of  the 
speaking  an  unmarried  women,  was  pregnant  and  standing  way  out 
in  front,  and  that  her  father  carried  her  to  Birmingham,  and  she 
stayed  a  week  and  came  back  looking  all  right  and  slim  (meaning  by 
that  that  she  had  been,  while  an  unmarried  woman,  delivered  of  a 
child,  or  had  abortion  performed  upon  her)  was  not  sufficient,  in 
that  it  did  not  charge  that  she  was  unmarried  at  such  a  time  as  would 
make  the  pregnancy  charged  an  imputation  upon  her  chastity. — Mur- 
phrce  V.  The  State,  254. 

LICENSE. 

See  Municipal  Corporations ;  Statutes,  §  3. 

Licensee;  Delegated  Power;  Levy. — As  the  legislature  alone 
has  authority  to  delegate  to  a  municipality  the  power  to  levy  a 
license  tax,  it  has  the  authority  to  put  a  limitation  on  that  power  to 
any  extent  It  may  choose,  except  insofar  as  it  may  be  restrained  by  the 
Constitution.— r'f/i/  of  B'ham  v.  O'Connell,  570. 

Licenses:  Exemption;  Constitutional  Provision. — The  provision 
of  section  221.  Constitution  1001,  was  enacted  for  the  benefit  of  mu- 
nicipalities, and  a  municipality  may  seek  protection  from  the  courts 
upon  the  violation  by  the  legislature  of  that  provision  of  the  Con- 
stitution.—/&.  570. 

MALICE. 

See  Homicide,  §  3. 

MASTER   AND   SERVANT. 

1.  Violation  of  Contract. 

Master  and  Servant;  Interference;  Evidence. — Where  it  is  shown 
that  a  written  contract  existed,  that  before  its  expiration  the  servant 
was  found  in  the  employment  of  defendant,  and  that  defendant 
refused  to  release  him  on  demand,  and  on  being  given  notice  of  such 
contract,  a  conviction  may  be  had  under  section  6850,  Code  1907. — 
Lambert  r.  The  State,  289. 

Master  and  Servant;  Contract;  Violation;  Statute. — The  fact 
that  defendant  was  a  minor  and  could  not  make  a  legally  binding 
contract  was  no  defense  to  a  prosecution  for  a  violation  of  Acts 
1011,  p.  Q'S.— Thomas  t\  The  State,  431 
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Militia;  Civil  Liahilitp  of  Officer;  Damaj^e^.— Considering  U.  S. 
Army  Regulations  68,  74,  106,  107,  121  and  122,  It  Is  held  that  in 
cases  of  lost  equipment,  the  measure  of  damages  in  a  suit  by  the 
state  on  the  bond  of  such  officer,  was  the  invoice  value,  i.  e.,  the 
sum  necessary  to  replace  the  equipment,  and,  in  case  of  injury,  a 
sum  necessary  to  restore  it  to  a  condition  fit  for  milltar^r  use. — The 
State  V.  Stoddard,  560, 

Militia;  Liability  of  Officer.^VndeT  section  M8,  Code  1907,  and 
V.  S.  Army  Regulations,  article  74.  a  captain  in  a  National  Guard 
and  his  sureties  could  not  be  held  liable  on  his  bond  for  loss  of  mili- 
tary property  in  suppressing  a  riot  in  the  absence  of  a  finding  of 
liability  by  a  board  of  survey  approved  by  the  Governor. — /&.  560. 

MONEY  HAD  AND  RECEIVED. 

Money  Had  and  Received;  Action;  Fraud. — An  action  for  money 
had  and  received  will  not  lie  where  the  party,  Induced  by  fraud  to 
purchase  a  note,  does  not  elect  to  rescind  the  contract,  but  retains 
the  note  and  sues  for  damages. — Moon,  et  al.  v,  Benton,  473. 

MOTIVE. 
See  Evidence,  §  3 ;  Homicide,  §  2. 

MUNICIPAL  CORPORATIONS. 

See  License;  Constitutional  Law,  §  3;  Habeas  Corpus. 
1.  Ordinances, 
(a)  Violations. 

Municipal  Corporation;  Violating  Ordinance;  Appeal;  Bond. — 
On  an  appeal  from  a  conviction  In  a  recorder's  court,  a  bond  made 
payable  to  the  mayor  and  council,  but  not  approved  by  the  recorder, 
nor  conditioned  for  appearance  from  term  to  term  until  discharged, 
as  required,  was  insufficient  to  support  an  appeal.  (Section  1217, 
Code  V,}07.)—City  of  Piedmont  v.  Lee,  567. 

Same. — The  evidence  examined  and  held  insufficient  to  show 
that  the  recorder  trying  the  case  was  out  of  the  city,  and  therefore 
unable  to  approve  the  appeal  bond. — 76.  567. 

Municipal  Corporation;  Ordinances;  Violation;  Evidence. — 
Where  the  prosecution  is  by  a  city  for  the  violation  of  its  ordinances 
prohibiting  the  doing  of  a  particular  business,  but  fixing  no  penalty 
for  a  failure  to  do  so,  it  must,  in  order  to  sustain  a  conviction,  Intro- 
duce in  evidence  an  ordinance  Imiwsing  a  penalty  for  a  violation  of 
the  license  ordinance. — Bivins  v.  City  of  Montgomery,  641. 

Municipal  Corporation;  Ordinance;  Violation;  Limitations. — 
Construing  section  89,  Constitution  1901,  and  section  1251,  in  the  light 
of  the  statutes  applicable  to  municipal  corporations,  and  in  view  of 
the  fact  that  the  state  prescribes  limitations  for  practically  all  of- 
fenses, it  is  held  that  the  public  policy  of  the  state  is  in  favor  of 
barring  prosecutions  by  limitation  and  that  prosecutions  for  a  viola- 
tion of  city  ordinances  are  barred  In  analyogy  to  the  state  statute. 
— City  of  Bliam  v.  Broicn,  654. 

Same. — In  view  of  the  difference  noted  by  the  Constitution  be- 
tween "power'*  and  "jurisdiction,"  and  construing  sections  1215, 
1221,  7347  and  7348,  Code  1907,  and  section*  168,  Constitution  1901. 
it  is  held  that  a  prosecution  for  violating  a  municipal  ordinance 
before  the  city  recorder  must  be  instituted  within  60  days  after  the 
offense,  as  in  case  of  a  justice  of  the  peace. 

(But  see  City  of  Birmingham  r.  Brown,  70  South.  718,  where  it  is 
held  by  the  Supreme  Court  that  the  twelve  months  statute,  section 
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7347,  Code  1907,  is  applicable  to  prosecutions  before  the  recorder, 
and  that  section  7348,  Code  1907,  is  without  application. — Reporter.) 
— /6.  654. 

Same;  Violation;  Action. — An  action  of  debt  for  recovery  of 
the  penalty  fixed  for  the  violation  of  a  municipal  ordinance  may  be 
brought  by  the  city  after  the  expiration  of  the  time  within  which  a 
criminal  prosecution  must  be  instituted. — 76.  654. 

2.  Public  Improvement  Assessments. 

Municipal  Corporations ;  Public  Improvement;  Assessments ;  Con- 
clusiveness.— Construing  sections  223  and  225,  Constitution  1901,  and 
sections  1359,  et  seq.,  1373,  1377  and  1381,  Code  1907,  It  Is  held  that 
where  a  city  raised  the  grade  of  a  sidewalk,  constructed  a  new  side- 
walk, and  assessed  part  of  the  cost  against  plalntllf's  property  after 
due  n^otice  given,  and  plaintiff  sued  for  damages  to  his  property 
from  the  change  of  the  grade,  the  determination  of  the  Board  of 
Commissioners  was  conclusive  that  the  value  of  plaintiff's  property 
had  been  increased  by  the  improvement  and  was  a  bar  to  the  action 
of  damages,  since  the  Board  had  no  authority  to  make  the  assess- 
ment unless  the  property  was  increased  in  value  as  the  result  of 
a  special  benefit. — City  of  Huntsville  v.  Goodenrath,  579. 

Municipal  Corporations ;  Public  Improvement;  Assessment;  Col- 
lateral Attack. — In  assessing  benefits  the  determination  of  a  city 
board  of  commissioners  that  the  value  of  abutting  property  had  been 
increased  by  a  public  improvement,  could  not  be  impeached  in  a  col- 
lateral action  to  recover  damages  claimed  to  have  been  caused  by  the 
improvement,  by  showing  that  the  value  of  the  property  was  dimin- 
ished rather  than  increased. — lb.  579. 

Same;  Review  by  Court. — Where  the  city  board,  upon  filing  of  a 
protest  or  objection  to  an  assessment  of  benefit  from  a  sidewalk 
improvement,  are  still  of  the  opinion  that  the  value  of  the  property 
has  been  increased,  the  property  owner  may,  under  sections  1359, 
et  seq.,  Code  1907,  appeal  to  the  circuit  court  or  court  of  like  Juris- 
diction to  have  that  issue  determined  by  a  jury. — lb.  579. 

3.  Claims  Against. 

Municipal  Corporation;  Action;  Claim;  Presentation. — A  claim 
for  injuries  to  property  from  the  change  in  a  grade  of  the  sidewalk 
is  not  governed  by  section  1275,  Code  1907,  but  by  the  provisions 
of  1191,  Code  1907,  which  is  but  a  statute  of  non-claim,  and  under 
which  a  failure  to  file  the  claim  is  defensive  matter  available  only 
by  plea  of  non-claim,  and  it  is  not  necessary  to  allege  in  the  com- 
plaint the  filing  of  the  claim. — City  of  Huntsville  v.  Ooodenrath,  579. 

NAMES. 

Name;  Middle  Name;  Indictment, — In  an  indictment,  the  middle 
name  of  defendant  is  treated  as  surplusage,  and  may  be  ignored. — 
Walling  v.  The  State,  253. 

Same;  Contraction. — ^Where  the  indictment  was  against  Willie 
Walling,  the  name  "'Willie"  was  one  and  the  same  with  "William," 
and  such  indictment  was  good  against  Willie  Thomas  Walling,  ignor- 
ing the  middle  name. — lb.  253. 

Name;  Idem  Sonans. — Where  proper  names  as  commonly  and 
ordinarily  pronounced  sound  alike,  a  difference  in  their  8i)elling  is 
immaterial,  and  much  latitude  is  allowed  in  pronunciation;  the  vari- 
ance here  being  immaterial. — Weyms  v.  The  State,  207. 

Name;  Misnomer;  Idem  Sonans. — The  name  "Chester  "Weyms, 
alias,  Chester  Weims,"  as  alleged  in  the  Indictment,  and  the  name, 
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"Chesley  Wyms/'  are  not  idem  sonans,  but  the  misnomer  In  christian 
names  is  substantial,  and  a  plea  In  abatement  setting  up  the  mis- 
nomer must  be  sustained. — Ih.  297. 

Same. — The  substantial  misnomer  of  either  the  christian  name 
or  the  surname  of  a  defendant  is  good  matter  for  a  plea  in  abatement 
to  the  Indictment. — Ih.  297. 

'Sames;  Idem  Sonana. — The  names  "Ollvere"  and  "Oliver!*'  are 
idem  sonans  for  all  practical  purposes. — Oliveri  v.  The  State,  348. 

NAVIGABLE  WATERS. 

yavigahle  Waters;  Boundaries ;  High  Water  Mark. — Under  the 
common  law,  the  boundaries  of  lands  lying  upon  navigable  rivers,  in 
which  the  tide  ebbs  and  flows  extend  only  to  high  water  mark. — 
Tallessee  F.  M.  Co.  v.  State,  623. 

Same. — A  conveyance  of  land  bounded  upon  a  river  in  which  the 
tide  does  not  ebb  and  flow,  but  which  is  navigable  in  fact,  conveys 
title  to  the  water  mark.— 76.  623. 

yavigahle  Waters;  Policy  of  State. — It  is  the  declared  policy 
of  the  state  to  regard  as  navigable  all  rivers  reported  to  be  navigable 
by  the  U.  S.  Surveyors.— /&.  623. 

NEW  TRIAL. 

1.  Criminal. 

Neto  Trial;  Denial;  Criminal  Case. — At  the  time  of  the  trial 
of  this  cause  rulings  on  motion  for  new  trial  in  a  criminal  case  was 
not  reviewable  on  appeal. — Ingles  v.  The  State^  184. 

Same;  Grounds. — ^The  defense  provided  in  section  6231,  Code 
1907,  that  defendant  may  show  in  justification  or  mitigation  that  the 
animal  was  trespassing,  is  confined  to  the  original  trial,  and  cannot 
be  set  up  as  ground  for  motion  for  new  trial. — Ih.  184. 

New  Trial;  Criminal  Case. — The  appellate  court  cannot  review 
the  action  of  the  trial  court  in  overruling  a  motion  for  a  new  trial  in 
a  criminal  case,  previous  to  the  passage  of  the  recent  act  on  the 
subject.— Bat7s  v.  The  State,  267. 

2.  Civil. 

yew  Trial;  Grounds;  Insufficient  Evidence. — Where  there  was 
evidence  suflficlent  to  support  the  verdict,  a  motion  for  a  new  trial 
based  on  the  insufficiency  of  the  evidence  is  properly  overruled. — 
Salmon,  et  al.  v,  Salmon,  510. 

NON  SUIT. 

1.  Voluntary  With  Bill. 

Appeal  and  Error;  Review;  Voluntary  Non-Suit. — ^Where,  be- 
cause of  adverse  rulings,  a  plaiutilf  takes  a  voluntary  non-suit  with 
bill  of  exceptions,  under  section  3017,  Code  1907,  the  only  matter 
presented  for  review  are  the  rulings  on  the  evidence,  and  rulings  on 
pleading  cannot  be  considered. — Hedden  v.  Wefel^  485. 

ORDINANCES. 

See  Municipal  Corporations. 

OVERRULED  CASES. 

Upshaw  V.  The  State,  11  Ala.  App.  310  by  Rivers,  et  al.  v.  The 
State,  Infra,  362. 
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Partnership ;  Action  Against  Partners;  Pleading;  Complaint. — 
Where  the  action  was  against  partners  on  a  note,  and  the  caption  of 
the  complaint  described  defendants  as  "Weinstein  Brothers,  and 
L.  Weinstein  and  E.  Weinsteln,  trading  under  the  firm  name  of  Weln- 
stein  Brothers,"  and  as  originally  filed,  the  first  and  second  counts 
averred  that  the  note  sued  on  was  executed  by  "defendants,"  and  the 
thrid  count  averred  that  the  note  was  executed  by  "Weinsteln  Broth- 
ers" and  the  complaint  was  afterwards  amended  before  trial  by 
adding  to  each  count  the  averment  that  the  note  sued  on  was 
executed  by  "Weinsteln  Brothers,"  the  complaint  was  demurrable  for 
uncertainty  as  to  whether  there  were  two  firms  or  one  firm  being 
sued,  and  whether  the  Weinstein  Brothers  who  adopted  the  firm 
name  of  L.  Weinstein  were  Identical  with  the  partnership  composed 
of  L.  Weinstein  and  E.  Weinstein,  doing  business  under  the  firm  name 
of  Weinstein  Brothers. — Weinstein  v.  Citizens  Bank,  552. 

*SawK\ — Where  it  is  the  intention  of  the  party  suing  to  so  sue 
as  to  subject  the  individual  property  of  the  partners,  as  well  as  the 
firm  property,  to  any  judgment,  the  suit  should  be  against  the  part- 
ners individually  by  name,  described  as  partners  in  business  trading 
under  the  firm  name,  or  against  the  firm  by  name  described  as  a 
partnership  composed  of  the  partners  and  the  Individuals  composing 
the  firm,  naming  them. — /&.  552. 

tiame;  Evidence. — In  a  suit  against  a  partnership  seelsing  to 
subject  the  individual  property  of  the  partners,  as  well  as  firm  prop- 
erty, to  any  judgment,  and  so  joining  those  firms  and  partners  as 
parties,  any  evidence  of  debt  by  contract  admissible  in  a  suit  against 
a  firm  by  the  common  name  alone  is  admissible. — It.  552. 

PAYMENT. 

Payment;  Presumption. — Upon  proof  that  at  the  time  of  his 
death,  deceased  had  in  his  possession  a  note  he  had  given  to  plalnitlflf, 
the  rebuttable  presumption  is  raised  that  the  debt  had  been  paid. 
— Orr,  et  al.  v.  Stewart,  542. 

PERJURY. 

Perjury;  Indictment;  Materiality. — A  general  averment  In  the 
indictment  that  the  alleged  false  testimony  was  material,  is  sufficient, 
although  its  materiality  does  not  affirmatively  appear. — Todd  v.  The 
State,  301. 

Perjury;  Nature. — One  who  swears  falsely  to  Immaterial  or 
Irrelevant  matter  cannot  be  convicted  of  perjury  under  sections 
7541-3,  Code  1901.— Mc Daniels  v.  The  State,  318. 

Same;  Indictment. — Under  Form  81,  an  Indictment  for  perjury 
which  follows  the  form,  is  sufficient  if  it  avers  that  the  alleged  false 
testimony  was  material,  although  it  does  not  show  wherein  it  was 
material.~/&.  318. 

Same;  Evidence. — In  a  prosecution  for  burglarj'  it  was  material 
for  the  state  to  show  that  defendant  was  armed  and  ready  to  use  a 
pistol  at  the  time  he  left  the  scene  of  the  burglary ;  hence,  his  false 
swearing  on  that  point  Is  perjury. — lb.  318. 

Satne. — Where  the  circumstances  afforded  a  basis  for  a  reason- 
able Inference  that  defendant's  testimony,  if  false,  was  willfully  and 
corruptly  so,  defendant  is  not  entitled  to  an  affirmative  charge  on  the 
theory  of  an  absence  in  the  evidence  of  anything  to  show  wilfulness 
and  corruptness  in  false  swearing. — lb.  318. 
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principal  agreed  to  furnish  the  buyer  a  different  roofing  and  collected 
the  price  therefor,  the  agent  is  entitled  to  his  comi^ensation. — Ih.  435. 

Same. — Unless  an  agent  does  so  with  the  knowledge  and  con- 
sent of  both  parties,  he  cannot  act  as  agent  for  both  parties  to  the 
transaction  without  forfeiting  his  right  to  compensation. — lb.  437). 

Principal  and  Agent;  Compensation;  Settlement. — Where  the 
contract  was  that  the  agent's  commissions  should  be  paid  as  soon  as 
the  principal  recevied  full  payment,  and  without  consulting  the 
agent,  the  principal  gave  the  buyer  a  receipt  in  full  in  consideration 
of  an  assignment  by  him  of  his  property  in  trust  for  his  creditors, 
such  agent  is  entitled  to  his  compensation,  although  the  principal 
failed  to  realize  the  full  amount  of  his  claim  out  of  the  property. 
^Ib.  43."). 

Principal  and  Agent;  Liability  of  Agent. — An  agent  may  be  held 
personally  liable  on  his  contract  if,  at  the  time  of  making  the  con- 
tract with  another,  he  does  not  disclose  his  agency  in  making  the 
contract.— C,  .V.  O.  d  T.  P.  Ry.  Co.  v.  Vrcdenburgh,  442. 

Principal  and  Agent;  Right  of  Third  Person;  Agenfs  Authority. 
— A  principal  holds  out  his  general  agent  as  authorized  to  do  busi 
ness  for  him  only  in  the  usual  and  customary  mode  common  to  that 
business;  hence,  where  a  bank  forwarded  money  which  had  been 
deposited  with  it  by  plaintiff  in  the  manner  directed  by  plaintiff's 
agent,  it  must  show  not  only  that  the  agent  was  a  general  agent  in 
charge  of  plaintiff's  business,  but  that  the  method  of  forwarding 
was  the  usual  method  in  which  such  business  was  conducted,  if  it 
w^ould  relieve  itself  from  liability  after  the  money  had  been  lost  In 
the  transmission. — Bank  of  Menlo  v.  Arnold  d:  Co.,  462. 

Same;  Authority  of  Agent;  Jury  Question. — ^Where  the  authority 
of  the  agent  is  not  in  writing,  and  is  disputed,  the  extent  of  his 
authority  is  a  question  for  the  Jury,  and  charges  assuming  his 
authority  may  lie  refused  without  error. — lb.  462. 

Principal  and  Agent;  Authority, — An  agent  with  authority  to 
rent  land  has  no  implied  authority  to  sell  it. — Rhodes  v.  Doicning, 
494. 

Same;  Acts  of  Agent;  Ratification. — In  the  absence  of  knowl- 
edge of  the  act,  a  principal  cannot  be  held  to  have  ratified  the  unau- 
thorizeil  act  of  his  agent. — lb.  494. 

Same. — Where  the  tenant  entered  into  possession  of  a  tract  of 
land  under  an  agreement  to  pay  a  thousand  pounds  of  seed  cotton 
per  annum  as  rent,  and  the  agent  of  the  landlord,  with  power  to  rent, 
contracted  with  the  tenant  for  the  sale  of  the  land,  stipulating  that 
the  tenant  should  remain  in  possession  and  continue  to  pay  the 
thousand  pounds  of  seed  cotton  per  year  as  interest  on  the  purchase 
price,  and  the  landlord  received  the  payment  with  no  knowledge  of 
the  transaction  of  the  sale,  the  landlord  was  not  bound  by  the  con- 
tract to  sell,  and  the  relation  of  landlord  and  tenant  continued. — lb. 
494. 

Principal  and  Agent;  Liability  of  Agent;  Undisclosed  Principal. 
— Where  an  agent  does  not  disclose  his  agency  at  the  time  of  enter- 
ing into  a  contract  with  another,  he  may  be  held  personally  liable. 
— Cornelius  d  Co.  r.  C.  of  Oa.  Ry.  Co.,  533. 

Principal  and  Agent;  Authority  of  Agent;  Personal  Property. — 
The  owner  of  personal  property  may  recover  the  property  or  its  value 
from  a  third  person  to  whom  it  has  been  sold  or  transferred  by 
another  without  the  owner's  authority,  unless  the  person  so  disposing 
of  it  has  been  invested  by  the  owner  with  indicia  of  title,  or  clothed 
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with  apparent  authority  to  make  the  disposition. — Davidson  v.  T.  L, 
Farrow  M.  Co.,  614. 

Same. — Authority  to  sell  personal  property  may  be  inferred  from 
the  owner's  acquiescence  hi  and  ratification  of  previous,  unauthorized 
sales. — IJ>,  614. 

Same;  Burden  of  Proof. — One  who  relies  on  a  purchase  of  per- 
sonal propet^  from  a  third  person  not  the  owner,  has  the  burden  of 
proving  the  authority  of  such  third  person  to  make  the  sale. — Ih. 
614. 

Same;  Evidence. — The  fact  that  a  son  of  plaintiff  sold  a  bale 
of  cotton  to  defendant,  and  plaintiff  acquiesced,  without  showing  that 
such  cotton  belonged  to  plaintiff,  is  not  evidence  of  the  implied 
authority  of  the  son  to  dispose  of  plaintiffs  cotton,  and  does  not 
authorize  a  charge  on  that  issue. — Ih.  614. 

Same. — The  fact  that  plaintiff's  son  was  allowed  to  purchase 
jfoods  on  plaintiff's  credit,  is  not  evidence  of  the  son's  implied  author- 
ity to  sell  the  property  of  plaintiff. — Ih.  614. 

RELEASE. 

See  Bills  and  Notes. 

Release;  Consideration. — Where  one  party  has  performed  his 
part  of  the  contract  fully,  and  the  only  thing  that  remains  for  the 
other  party  to  do  is  to  pay  the  money  called  for  by  it,  the  contract 
cannot  be  changed,  and  a  partial  release  based  alone  on  mutual 
assent  is  not  supported  by  any  consideration,  and  is  without  effect. 
— Crotc,  et  al.  v.  Burt  well,  468. 

SALES. 

See  Contracts. 

1.  Delivery. 
Sales;  Delivery;  Passing  Title. — The  presumptive  title  that  passes 
to  t lie  consignee  on  the  delivery  of  the  goods  by  the  consignor  to  the 
carrier  is  prima  facie  that  of  owner,  but  it  may  be  rebutted  by  show- 
ing that  the  consignor  remains  as  owner. — C,  N.  O.  d  T.  P.  Ry.  Co.  v. 
Vredenhurgh,  442. 

SEDTCTION. 

Seduction:  Evidence. — Where  the  prosecutrix  testified  that  the 
defendant  made  two  previous  attempts  before  he  accomplished  his 
purpose,  the  question  as  to  when  the  seduction  occurred  became  one 
for  the  determination  of  the  jury. — Brand  v.  The  State,  390. 

Same. — In  a  prosecution  for  seduction  It  is  competent  to  show 
all  that  occurred  at  the  meeting  where  the  defendant  first  had  inter- 
course with  the  prosecutrix. — 76.  390. 

Seduction;  Elements. — If  by  arts  or  blandishments,  defendant 
induced  the  prosecutrix  to  surrender  her  virtue,  he  is  guilty  of  seduc- 
tion, although  he  only  praised  her  beauty,  etc. — Ih.  390. 

Same. — If  by  temptation  or  flattery  defendant  induced  the  prose- 
cutrix to  surrender  her  virtue,  she  being  a  chaste  woman,  the  offense 
was  seduction,  although  her  mind  was  not  overcome. — Ih.  390. 

Same. — In  a  seduction  prosecution  the  question  to  be  determined 
is :  was  the  woman  chaste,  and  did  she,  as  the  results  of  the  arts, 
etc.,  of  the  defendant,  consent  to  sexual  intercourse. — Ih.  390. 

Seduction;  Elements. — Under  section  7776.  Code  1907,  seduction 
is  the  act  of  persuading  or  inducing  an  unmarried  woman,  who  Is 
chaste,  to  depart  from  the  path  of  virtue,  either  by  deception,  which 
Is  the  act  of  deceiving,  intentional  misleading  by  falsehood  spoken  or 
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acted;  temptation,  which  consists  of  an  evil  enticement;  flattery, 
which  is  an  effort  to  Induce  another,  by  the  use  of  false  or  excessive 
praise,  insincere  complimentary  language  or  conduct;  art,  which  is 
the  skillful  and  systematic  arrangement  of  means  for  the  attainment 
of  a  desired  end ;  or  promise  of  marriage. — Smith  v.  The  State,  399. 

Same;  Evidence;  Sufficiency, — Under  the  evidence  in  this  case 
it  was  a  question  for  the  jury  to  determine  whether  the  temptation, 
art,  or  flattery  of  the  defendant  was  sufficient  to  constitute  the 
crime  charged. — Ih.  399. 

Same;  Corroboration. — It  is  enough  if  the  corroborating  evi- 
dence satisfies  the  jury  that  the  prosecutrix  is  worthy  of  belief,  and 
it  is  not  necessary  that  the  prosecutrix  be  corroborated  as  to  every 
material  element  of  the  offense. — Ih.  399. 

Same;  Presumptions. — ^In  a  prosecution  for  seduction  there  is  a 
presumption  that  the  prosecutrix  is  chaste,  which  presumption  con- 
tinues until  there  is  evidence  to  the  contrary. — Ih,  399. 

Same;  Chastity  of  Female;  Evidence. — Evidence  to  impeach  the 
chastity  of  the  prosecutrix  in  seduction  must  be  as  to  acts  of  nuchas- 
tity  before  the  alleged  seduction. — lb.  399. 

Same;  Hearsay. — Evidence  as  to  what  a  third  person  told  a  wit- 
ness about  having  intercourse  with  the  prosecutrix  is  inadmissible  in 
a  seduction  prosecution. — Ih.  399. 

Same. — In  the  absence  of  evidence  to  show  that  her  conduct  was 
Improper,  the  fact  that  the  prosecutrix  was  seen  strolling  in  the 
parks  with  the  boys  Is  not  admissible,  on  the  question  of  her  chastity. 
—Ih.  399. 

Seduction;  Prosecutrix;  Character  Evidence. — Where  the  de- 
fense raises  the  issue  of  the  chastity  of  the  prosecutrix,  the  state  may 
introduce  evidence  of  her  general  good  character  in  that  respect, — Ih. 
399. 

Same;  Knowledge. — Where  witnesses  knew  that  the  character  of 
the  prosecutrix  for  chastity  was  good  because  they  had  lived  in  the 
same  community  with  her  and  had  known  her  all  her  life,  and  had 
never  heard  the  slightest  reproach  against  her,  such  witnesses  are 
competent  to  testify  to  her  good  character  in  that  regard. — Ih.  399. 

Same;  Instructions. — Charges  asserting  that  if  the  prosecutrix 
testified  as  she  did  as  to  her  intercourse  with  the  defendant  because 
of  her  subsequent  pregnancy,  and  not  because  of  the  arts,  etc.,  of 
defendant,  they  must  acquit,  are  properly  refused  as  arguments. 
—Ih.  399. 

Sam-e. — Instructions  omitting  the  elements  of  seduction  as  de- 
fined by  section  7770,  Code  1007,  are  properly  refused. — Ih.  399. 

Same;  Elements. — Where  the  accused  gave  the  prosecutrix  whis- 
ky, thus  arousing  her  passions,  and  then  fondled  her  until  he  was 
able  to  seduce  her,  he  was  guilty  of  the  crime  of  seduction,  notwith- 
standing the  prosecutrix  loved  whisky. — Ih.  399. 

Seduction;  Instructions. — A  charge  failing  to  define  the  term 
seduction,  and  leaving  it  to  the  jury  to  determine  whether  the  facts 
constituted  a  seduction,  was  refused  without  error. — Ih.  399. 
10.  Same. — A  charge  asserting  that  if  the  jury  believe  bejond  a 
reasonable  doubt  that  prosecutrix  had  had  Intercourse  with  other 
men  prior  to  the  date  of  the  seduction  charged,  defendant  should  be 
acquitted,  although  he  had  intercourse  with  her,  is  argumentative  and 
properly  refused. — Ih.  399. 

SENTENCE. 
See  Criminal  Law,  §  4. 
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Criminal  Laic;  Solicitors. —Vuaev  section  7781,  Code  1907,  solici- 
tors may  accept  the  assistance,  in  their  discretion  of  duly  licensed, 
practicing  attorneys. — Johnson  v.  The  State,  140. 

Same, — It  is  immaterial  that  an  attorney  aiding  a  solicitor  in 
the  prosecution  of  a  criminal  case  was  employed  by  those  interested 
in  such  prosecution. — Ih.  140. 

SPECIAL  FINDINGS  OF  FACTS. 
See  Appeal  and  Error,  §  1(f). 

STATUTES. 

1.  Repeal. 

Criminal  Law;  Statute;  Repealing;  Effect. — Under  the  express 
provisions  of  section  7806,  Code  1907,  a  prosecution  for  the  violation 
of  a  statute  is  not  destroyed  by  the  repeal  of  the  act  after  a  convic- 
tion thereunder. — Balsam  v.  The  State,  252. 

2.  Construction. 

Statutes;  Construction. — Where  the  language  of  a  statute  is 
clear,  it  should  be  construed  to  mean  just  what  it  says,  and  it  is 
only  when  the  meaning  and  intent  is  not  obvious,  that  the  court 
attempt  to  ascertain  the  legislative  intent  by  considering  other  mat* 
ters  aside  from  the  language  used. — Daley  v.  The  State,  310. 

3.  Partial  Invalidity. 

Statutes;  Partial  Invalidity;  Effect. — The  provisions  of  section 
36F,  Acts  1909,  p.  188,  that  the  maximum  amount  of  privilege  or 
license  tax  which  the  several  municipalities  in  the  state  may  annually 
collect  from  water  works  companies,  whether  incorporated  or  not, 
shall  not  exceed  two  per  centum  of  the  gross  receipts  of  the  business, 
is  independent  of  and  not  contingent  upon  the  validity  of  the  proviso 
therein  contained  that  the  amount  paid  by  such  persons  or  corpora- 
tions as  an  intangible  property  tax  to  such  municipality  shall  be 
allowed  as  a  credit  on  and  against  the  privilege  tax ;  whether  the 
proviso  be  construed  as  an  exemption  or  as  a  further  limitation  on 
the  municipality,  its  invalidity  would  not  render  the  whole  section 
invalid,  but  the  section  would  stand  with  the  proviso  stricken  there 
from. — City  of  B'ham  v.  O'Connell,  570. 

SUBPOENA  DUCES  TECUM. 
See  Witnesses,  §4. 

TAXATION. 

.Taxation;  Property  Sub  feet;  Exemption. — The  Act  of  February, 
1915,  (Acts  1915,  p.  107)  while  exempting  solvent  credits  from  taxa- 
tion and  repealing  all  conflicting  laws,  has  a  prospective  operation 
only,  and  does  not  have  the  effect  to  disturb  assessments  made  and 
sustained  by  the  taxing  boards  before  the  passage  of  the  act,  which 
was  passed  pending  an  appeal  of  the  cause  to  the  circuit  court. — 
Oassenheimer  d  Co.  v.  The  State,  506. 

THREATS. 

See  Homicide,  §  2. 

TIME. 

1.  Computation. 

Time;  Computation ;  Sunday;  Pleading. — Construing  section  5 
of  Local  Acts  1888-9,  p.  995,  in  the  light  of  the  provisions  of  section 
11,  Code  1907,  it  is  held  that  where  the  summons  and  complaint  was 
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served  on  defendant  on  October  2,  1914,  thas  making  the  last  day 
on  which  to  plead  November  1,  1914,  (which  was  on  Sunday)  a 
default  judgment  entered  on  Monday,  November  2,  was  premature^ 
and  would  be  annulled. — Caravella  v.  Bemheim  Dist.  Co,,  458. 

TRIAL. 

1.  Excluding  Evidence. 

Trial;  Excluding  Evidence;  Motion. — ^Where  evidence  which 
was  subsequently  admitted  disproved  the  theory  that  the  wound  was 
inflicted  by  a  blow  on  the  head  with  a  pistol  or  pistol  shot,  the 
question  of  its  relevancy  to  the  Issues  made  by  the  subsequent  proof 
could  only  be  presented  by  motion  to  exclude  It. — Jones  v.  The  State, 
10. 

Trial;  Excluding  Evidence. — It  Is  not  error  to  refuse  to  exclude 
testimony  which  was  admitted  without  objection. — Lambert  v.  The 
State,  289. 

2.  Reception  of  Evidence. 

Trial;  Reception  of  Evidence;  Showing  Relevancy. — ^Tomake 
the  exclusion  of  evidence  on  its  face  erroneous,  the  relevancy  must 
be  shown  to  the  court. — McConnell  v.  The  f?tate,  79. 

Same;  Reception  of  Evidence;  Repetition. — ^The  court  may  prop- 
erly sustain  objection  to  a  question  which  merely  calls  for  a  repeti- 
tion of  what  the  witness  had  just  stated. — Ih.  79. 

Trial;  Reception  of  Evidence;  Objection. — Where  no  objection 
was  made  to  the  question  calling  for  the  answer,  the  court  may  prop- 
erly refuse  to  exclude  the  answer. — Roden  v.  The  State,  105. 

Trial;  Reception  of  Evidence;  Offer  of  Proof. — ^Where  defendant 
stated  to  the  court  that  he  expected  to  show  what  "one  said  to  the 
other,"  such  statement  was  too  Indefinite  to  render  the  exclusion  of  a 
conversation  between  defendant  and  a  third  person  to  show  why 
defendant  went  to  deceased  at  the  time  of  the  homicide,  error. — 
Ingram  v.  The  State,  147. 

Trial;  Exceptions  to  Evidence;  Sufficiency. — ^Where  no  objection 
is  interposed  to  the  question  when  propounded  or  before  answered, 
an  exception  *'to  the  foregoing  testimony  of  the  witness  Riles"  was 
too  general  to  be  considered. — Ludlum  v.  The  State,  278. 

Trial;  Reception  of  Evidence;  Objection. — A  general  objection 
to  testimony  that  is  not  patently  immaterial  is  not  availing  as  a  basis 
of  error  on  appeal. — Stokes  v.  The  State,  294. 

3.  Objection  to  Evidence. 

Trial;  Objection  to  Evidence;  Sufficiency. — An  objection  to  a 
question  that  It  is  illegal.  Inadmissible  and  incompetent,  is  a  g^seral 
objection,  and  does  not  raise  the  question  of  the  inadimissibillty  of 
medical  opinions,  and  it  was  not  error  to  overrule  it. — Roden  v.  The 
State,  105. 

Trial;  Objections  to  Evidence;  Time. — Objections  to  testimony 
not  made  until  after  the  witness  has  answered  comes  too  late. — 
Ingles  v.  The  State,  184. 

Same;  Sufficiency. — ^A  general  objection  to  a  question  may  be 
overruled  under  rule  33,  Supreme  Court  Practice,  without  error. — lb. 
184. 

Trial;  Objection  to  Evidence;  Time. — Where  defendants  failed 
to. object  to  a  question  asked  a  witness  until  after  the  question  had 
been  answered,  they  cannot  assign  as  error  the  refusal  of  the  court 
to  later  exclude  it  on  their  motion. — Rivers  v.  The  State,  802. 
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Trial;  Objections  to  Evidence. — ^Where  no  objection  was  inter- 
posed to  the  question,  the  court  cannot  be  pnt  in  error  for  refusing  to 
exclude  evidence  responsive  to  the  question. — €.,  V.  O.  d  T.  P.  Ry.  Co. 
V.  Vredenburgh,  442. 

Trial;  Objections  to  Evidence. — Where  the  objection  to  a  ques- 
tion was  general,  and  the  question  was  not  itself  patently  illegal  or 
irrelevant,  the  court  need  not  cast  about  for  reasons  for  the  objection, 
but  may  overrule  it  without  error  in  accordance  with  rule  33,  Circuit 
Court  Practice. — Salmon,  et  al.  v.  Salmon,  510. 

Trial;  Objections  to  Evidence. — ^Where  no  proper  objections  were 
made  to  the  question,  the  party  objecting  cannot  complain  of  the 
admission  of  the  evidence,  even  though  It  was  inadmissible.— Orr,  et 
al.  v.  Stewart,  542. 

Same;  Review;  Presentation  of  Grounds  Below. — Under  rule  45, 
Supreme  Court  Practice,  a  party  cannot  speculate  on  the  answer  that 
will  be  given  to  a  question,  and  then  if  objectionable  have  it  stricken 
on  motion;  in  order  to  be  entitled  to  relief,  such  party  must  sliow 
that  objection  was  made  to  the  question,  or  that  the  evidence  was 
gratuitous. — lb.  542. 

4.  Argument  of  Counsel. 

Trial;  Argument  of  Counsel. — ^Where  the  evidence  for  the  state 
showed  that  defendant  provoked  the  difficulty,  and  without  justifica- 
tion shot  deceased,  and  the  testimony  for  defendant  tended  to  show 
that  he  shot  in  self-defense,  and  that  while  at  close  range  he  fired 
the  shot,  and  that  the  ball  entered  deceased's  body  and  passed 
through  it  causing  instant  death,  the  argument  of  the  state's  counsel 
that  it  was  a  fixed  fact  that  a  bullet  for  a  certain  distance  wobbles, 
and  that  decedent's  clothes  would  have  been  set  on  fire,  was  not 
Justified  by  the  evidence,  although  a  statement  that  ther^  had  never 
been  a  pistol  made  that  would  fire  a  shot  through  a  human  body  when 
fired  within  close  range,  might  be  drawn  from  the  evidence. — Roden 
f.  The  State,  105. 

Trial;  Argument  of  Counsel. — ^The  argument  of  counsel  stated 
and  examined  and  held  to  be  within  the  bounds  of  legitimate  argu- 
ment.— Johnson  v.  The  State,  140. 

5.  Remarks  of  Court. 

Trial;  Remarks  of  Judge. — Statements  of  the  trial  judge  at  the 
special  term  at  which  defendant  was  tried,  and  before  he  was  put 
on  trial,  made  in  the  presence  of  the  jury,  that  such  adjourned  term 
was  called  to  try  cases  against  defendants  indicted  at  the  regular 
term,  who  had  absented  themselves  in  order  to  postpone  trial  until 
the  following  fall,  but  that  defendants  should  not  be  permitted  to 
determine  the  time  of  their  trial,  were  not  an  abuse  of  discretion ;  such 
remarks  being  general  and  referring  to  no  particular  case,  and  to  no 
particular  defendant,  and  containing  no  intimation  that  the  jury 
should  convict  unless  they  believed  beyond  a  reasonable  doubt  that 
those  defendants  put  on  trial  were  guilty.— S/Urer  v.  The  State,  258. 

6.  Polling  Jury. 

Trial;  Polling  Jury;  Answer.— Where  the  jury  was  being  polled 
an  affirmative  nodding  of  the  head  by  one  of  the  Jurors  and  his 
statement,  "I  consented  to  it,"  in  response  to  an  inquiry  by  the 
court  as  to  whether  it  was  his  verdict,  was  a  sufficient  Indication 
that  he  agreed  to  and  acquiesced  in  the  verdict.— Bai7«  v.  The  State, 
267. 
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7.  Suspending. 

Trial;  Suspending;  Discretion, — ^It  is  within  the  discretion  of 
the  trial  court  to  suspend  a  trial  for  the  purpose  of  producing  wit- 
nesses for  the  state,  as  to  certain  matters,  and  the  court's  action  is 
not  reviewable  except  for  gross  abuse. — Stokes  v.  The  State,  294. 

8.  Reception  of  Evidence. 

Same;  Reception;  Scope, — An  objection  to  a  hypothetical  ques- 
tion calling  for  the  value  of  legal  services,  which  might  be  construed 
to  cover  services  rendered  after  the  suit  was  brought  raises  the 
question  whether  plaintiff,  suing  on  an  injunction  bond,  could  recover 
damages  accruing  after  suit  brought. — Salmon^  et  al,  v,  Salmon,  510. 

9.  Continuance. 

Trial;  Continuance;  Discretion, — It  is  within  the  sound  discre- 
tion of  the  trial  court  to  grant  or  refuse  a  continuance,  and  not 
reviewable,  unless  gross  abuse  is  shown. — Brand  v.  The  State,  390. 

Trial;  Continuance;  Discretion, — Where  defendant  had  attach- 
ment for  his  witnesses,  and  thereafterwards  they  gave  bail  for  their 
appearance,  but  did  not  appear  at  the  trial,  defendant  could  not 
complain  that  the  witnesses  were  admitted  to  bail,  notwithstanding 
the  court  refused  to  hear  his  proper  showing  for  a  continuance  on  the 
groimd  of  the  absence  of  such  witnesses,  the  state  refusing  to  admit 
the  showing ;  but  this  latter  action  was  a  denial  of  the  right  of  the 
defendant  to  be  heard  by  himself  and  his  counsel  guaranteed  by 
section  6,  Constitution  1901. — lb.  390. 

Same;  Showing, — The  denial  of  the  continuance  on  account  of 
absent  witnesses  cannot  be  reviewed  without  a  showing  as  to  what 
they  would  testify.— -/<!.  390. 

VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser;  Leased  Property;  Rent. — A  grantee  of 
rented  premises  may  recover  rent  subsequently  accruing,  unless  it  has 
been  severed  from  the  reversion  by  assignment,  or  reserved  from  the 
grant,  and,  under  section  3365,  Code  1907,  notice  by  the  grantee  to  the 
tenant  before  the  tenant  pays  the  rent,  of  the  conveyance,  perfects 
the  right  to  the  rent. — Rhodes  v.  Downing,  494. 

VENUE. 

See  Criminal  Law. 

1.  Change. 

Venue:  Change. — Although  the  Indictment  was  returned  to  the* 
circuit  court  at  a  time  when  the  law  required  the  consent  of  defend- 
ant to  transfer  it  to  the  law  and  equity  court,  yet  where  the  trial 
was  had  subsequently  to  the  Act  of  February  11,  1915.  which  trans- 
ferred all  cases  from  the  circuit  to  the  law  and  equity  court,  the 
defendant  cannot  complain  that  the  prosecution  was  transferred 
without  his  consent. — Banks  v.  The  State,  41. 

2.  Civil. 

Venue;  Cause  of  Action;  Contract, — Construing  Acts  1909,  p.  15, 
In  connection  with  section  6110,  Code  1907,  as  affecting  a  suit  on 
notes  brought  in  the  circuit  court  at  Guntersville,  the  county  seat 
of  Marshall  county,  the  residence  of  defendant,  where  it  appeared 
that  defendant  lived  within  the  Albertville  district  and  that  the 
notes  were  taken  by  a  traveling  salesman  for  a  concern  doing  busi- 
ness at  Huntsville,  made  payable  at  Huntsville,  it  is  held  that  the 
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statute  merely  conferred  a  personal  privilege,  that  a  **cau8e  of 
action"  must  arise  from  the  occurrence  of  a  certain  fact  or  facts, 
the  term  signifying  the  situation  of  a  state  of  facts  entitling  one  to 
maintain  an  action,  and  that  the  cause  of  action  arose  and  was  to  be 
performed  at  Huntsville  and  hence,  that  defendant  was  not  suable 
In  the  Albertvtlle  district  of  the  circuit  court. — Huntsi'ille  Oro.  Co, 
V.  Johnson,  488. 

WATERS  AND  WATERWAYS. 

See  Navigable  Waters. 

Waters  and  Watercourses ;  Non-Navigahle;  Boundaries. — ^Where 
lands  are  bounded  by  non-navigable  streams,  a  conveyance  having 
such  stream  as  a  boundary  extends  to  and  comprises  the  bed  of  the 
stream  to  the  center  thereof. — Tallassee  F,  Mfg,  Co.  v.  State,  623. 

WITNESSES. 
1.  Examination  and  Cross. 

Witnesses;  Cross-Examination. — Where  a  witness  for  defendant 
on  direct  examination  stated  that  he  went  to  the  place  where  the 
body  was  found,  and  that  the  earth  under  the  place  where  the  head 
rested  was  discolored,  and  that  there  was  blood  there,  It  was  proper 
to  permit  the  state  on  cross-examination  to  ask  whether  if  the  dead 
body  had  been  left  on  the  ground  until  it  had  decomposed,  it  would 
not  cause  a  discoloration  of  the  ground,  although  such  witness  was 
not  shown  to  be  an  expert ;  the  defendant  having  offered  the  witness 
as  a  non-expert  to  testify  to  the  discoloration  was  estopped  from 
objecting  to  his  competency  to  give  testimony  of  an  expert  nature 
concerning  such  matter. — Jones  v.  The  State,  10. 

Witnesses;  Examination;  Answer, — Where  character  witnesses 
for  defendant  were  asked  by  the  state  if  the  defendant  did  not  have 
the  general  reputation  of  a  drunkard,  and  they  answered,  "Yes,  sir, 
he  gets  drunk,"  such  answer  was  unresponsive  to  the  question,  and 
upon  proper  motion  the  latter  part  of  the  said  answer  should  and 
would  have  been  excluded. — Lewis  v.  The  State,  31. 

Witnesses;  Examination;  Cross. — Where  a  witness  had  testified 
that  defendant  was  arranging  to  go  to  town  when  he  left,  it  was 
proper  to  sustain  objection  to  a  question  on  cross-examination  seek- 
ing to  elicit  testimony  that  defendant  had  made  arrangement  to  go 
to  town  on  the  day  of  the  homicide. — Bullington  v.  The  State,  61. 

Witnesses;  Examination;  Cross. — ^Where  a  witness  had  testified 
that  he  knew  the  general  character  of  defendant,  and  that  it  was 
good,  he  might  properly  be  asked  upon  cross-examination  If  he  had 
not  heard  of  defendant's  shooting  a  man  a  short  time  before  the 
killing.— /&.  61. 

Witnesses;  Examination. — ^Defendant's  counsel  was  properly  de- 
nied permission  to  ask  defendant  whether  he  shot  deceased  on  pur- 
pose, since  the  question  was  leading;  nor  could  defendant  testify 
as  to  such  matters  since  it  related  to  his  undisclosed  motives  or 
intentions. — Campbell  v.  The  State,  70. 

Defendant ;  Cross-Examination. — Where  defendant  offered  him- 
self as  a  witness,  it  was  proper  to  show  by  him  on  the  cross  that  he 
carried  a  pistol  to  the  scene  of  the  difficulty,  where  he  went  con- 
fessedly looking  for  deceased  to  demand  the  repayment  of  a  loan  In 
dispute. — McConncll  v.  The  State,  79. 

Witnesses;  Examination;  Responsive  Answer. — Where  the  ques 
tion  was  whether  deceased  had  made  threats,  the  statement  volun 
teered  by  the  witness  that  deceased  was  cussing  at  defendant,  was  not 
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responslYe  to  the  question  and  was  properly  excluded. — Ingram  v.  The 
State,  147. 

Same;  Orosa-Esamination. — Facts  concerning  disputes  or  dlffl 
culties  between  deceased  and  other  parties  with  which  defendant  was 
not  connected  were  not  the  proper  subject  of  cross-examination. — Ih, 
147. 

Witnesses;  Examination;  Discretion, — ^Where  defendant  had 
been  allowed  full  latitude  in  the  cross-examination  of  the  witness, 
and  the  witness  had  already  fully  answered  the  question,  it  was  not 
an  abuse  of  the  court's  discretion  to  sustain  the  state's  objection  to 
questions  calling  for  the  same  matter. — Rohbins  v.  The  State,  167. 

Witnesses';  Cross-Examination;  Enotoledge, — ^The  statement  of  a 
witness  in  response  to  a  question  on  cross-examination,  that  he  did  not 
know  a  fact  except  from  hearsay,  is  properly  received  in  evidence. 
— Ingles  v.  The  State,  184. 

Witnesses;  Examination. — ^A  question  to  a  state  witness,  'Tell 
the  Jury  Just  what  you  did,  and  what  you  found  at  this  time  and 
place,"  referring  to  a  time  wh^i  the  witness,  as  an  officer  of  the  law, 
had  searched  defendant's  store,  and  found  whisky  and  gin,  was  not 
objectionable  as  being  too  general  and  indefinite;  nor  was  the  ques- 
tion objectionable  as  assimilng  the  fact  that  the  witness  found  some- 
thing.—T/iowia*  17.  The  State,  246. 

Witnesses;  Examination;  Motive. — ^Where  it  was  not  disputed 
tliat  a  state's  witness  was  in  the  employment  of  the  sheriff  at  $25 
per  week  as  a  detective,  to  turn  up  tigers,  the  court  properly  sus- 
tained an  objection  to  a  question  by  the  defendant  on  the  cross,  as 
to  whether  the  witness  was  in  the  business  from  patriotic  or  money 
motives,  or  if  he  reported  tigers  for  what  he  got  for  it. — Cox  p.  The 
State,  265. 

Same;  Knowledge. — ^Where  a  witness  had  testified  to  the  good 
character  of  defendant,  it  was  competent,  on  cross-examination,  to 
ask  the  witness  if  he  had  not  heard  that  defendant  had  heea  up 
before  the  mayor's  court  for  a  similar  offense;  thus  tending  to 
show  the  knowledge  of  the  witness,  the  data  upon  which  it  was 
based,  and  its  soundness. — Ih.  265. 

Witnesses;  Knowledge. — Although  a  witness  had  previously  testi- 
fied that  he  had  no  recollection  as  to  certain  facts,  this  does  not 
render  his  subsequent  statement  concerning  such  facts  Inadmisblble ; 
it  being  for  the  jury  to  reconcile  the  conflict. — Orr,  et  al,  v.  Stewart, 
542. 

2.  Impeachment  and  Bias. 

Witnesses;  Impeachment;  Cross-Examination. — ^Where  defend- 
ant took  the  stand  in  his  own  behalf,  he  may  be  cross-examined  as  to 
whether  or  not  he  had  been  convicted  of  forgery,  since  that  is  a 
crime  involving  moral  turpitude,  affects  his  credibility,  and  is  within 
the  purview  of  sections  4008-9,  Code  1907.— Moton  v.  The  State,  43. 

Witnesses;  Bias;  Materiality. — Evidence  that  the  father  of  the 
witness  signed  a  ball  bond  for  deceased  some  time  before  he  was 
killed,  did  not  tend  to  show  bias  on  the  part  of  the  witness  who  was 
the  head  of  an  independent  household,  and  is  otherwise  immaterial. 
—BuUington  v.  The  State,  61. 

Same. — Evidence  that  a  witness  and  deceased  were  friendly  was 
admissible  to  show  bias  on  the  part  of  the  witness ;  bias  and  friendly 
relations  of  witness  to  either  of  the  parties  never  being  coUatera' 
facts.— 76.  61. 
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Witnesses;  Bwamination;  Impeachment. — On  croBS-ezaminatlon 
a  witness  may  be  examined  as  to  whether  he  was  Intoxicated  at  the 
time  the  event  occurred  about  which  he  was  testifying. — Oamphell  v. 
The  State  70. 

Same;  Impeachment;  General  Character.— Where  a  defendant 
offers  himself  as  a  witness  In  his  own  behalf,  the  state  may  offer 
evidence  of  his  g^ieral  character  In  the  community  In  which  he 
lived,  as  affecting  his  credibility. — McConnell  v.  The  State,  79. 

Witnesses;  Impeachment;  Bias. — Where  a  witness  has  denied 
any  bias,  and  it  is  sought  to  show  bias  by  proving  previous  declara- 
tions to  the  contrary,  the  witness  must  be  questioned  as  to  the 
time,  the  place  and  the  person,  to  whom  such  declarations  were 
made,  in  order  to  give  the  witness  a  chance  to  explain ;  the  rule  being 
otherwise,  however,  where  the  evidence  as  to  bias  is  as  to  some 
independent  fact — Sextan  v.  The  State,  84. 

Witnesses;  Examination;  Explanation. — After  testifying  that  he 
had  seen  the  killing,  and  having  admitted  on  cross-examination  by 
the  state  that  he  had  stated  to  the  chief  of  police  who  was  investi- 
gating  the  crime,  that  he  had  not  seen  tlie  killing,  it  was  error  to 
sustain  the  objection  on  re-direct  to  the  same  witness  to  the  question 
as  to  why  he  had  done  so,  and  It  was  also  error  to  refuse  to  permit 
the  witness  to  explain  why,  after  leaving  the  scene  of  the  homicide, 
he  asked  another  person  where  the  shooting  was. — King  v.  The  State, 
91. 

Witnesses;  Bias;  Cross. — ^Although  a  witness  for  the  state  ad- 
mitted his  ill  will  towards  defendant,  and  that  he  had  a  grievance 
justifying  his  ill  will,  it  was  not  error  to  exclude  a  statement  by  the 
witness  that  he  might  have  shot  defendant  if  he  had  gotten  back, 
since  it  was  only  a  speculation  as  to  what  the  witness  might  have 
done. — Roden  v.  The  State,  105. 

Same;  Impeachment. — ^The  feeling  of  a  state  witness  toward 
defendant  may  be  inquired  about,  and  on  cross-examination  the 
defendant  may  bring  out  prior  acts  and  declarations  showing  hostil- 
ity, but  may  not  go  into  the  particulars  of  the  transaction. — Ih.  105. 

Same. — Where  a  witniess  testified  that  she  did  not  like  the 
defendant  and  had  not  liked  him  for  a  good  while,  and  that  she  fell 
out  with  him  about  four  months  ago,  a  question  to  her,  "What  for?" 
was  properly  sustained  as  calling  for  particulars  of  the  matters 
causing  the  ill  will.— /6.  105. 

Witnesses;  Impeachment;  Character. — Where  defendant  offers 
himself  as  a  witness  in  his  own  behalf,  the  state  may  show  his  gen- 
era] bad  character,  and  if  defendant  on  cross-examination  elicits  the 
facts  that  his  character  was  bad  for  being  a  rowdy,  drinking,  boot- 
legging, rough  boy,  and  for  fighting,  shooting  and  raising  a  fuss,  and 
always  in  trouble,  he  cannot  have  the  evidence  excluded. — Ih.  105. 

Witnesses;  Bias. — Any  fact  tending  to  show  bias  or  partiality 
of  a  witness  for  the  party  who  called  him,  may  be  elicited  on  the 
cross-examination. — Terry  v.  The  State,  115. 

Same. — Where,  on  his  cross-examination,  the  witness  denies 
facts  showing  partiality,  witnesses  to  contradict  him,  may  be  called 
and  Introduced. — lb.  115. 

Same. — ^The  proper  predicate  having  been  laid,  the  state  may 
show  that  a  witness  attempted  to  induce  the  state  witnesses  to  go 
away  and  remain  until  after  the  trial. — Ih.  115. 

Witnesses;  Bias;  Credihility. — The  fact  that  a  witness,  before 
the  preliminary  trial  of  defendant,  had  received  an  assurance  from 
n  relative  of  deceased,  who  was  active  in  the  prosecution,  and  who 
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had  shown  a  tendency  to  color  the  facts,  that  if  the  witness  would 
stand  by  the  state  in  the  prosecution,  the  case  which  such  relative 
had  against  the  witness  would  be  dropped,  was  material  as  showing 
bias,  if  the  assurance  was  given,  and  it  was  error  to  exclude  It. — 
Johnson  V,  The  State,  140. 

Same, — Such  error  was  not  cured  by  the  action  of  the  court  in 
subsequently  offering  to  allow  defendant  on  the  cross-examination  of 
such  relative  to  ask  him  such  question,  and  if  he  denied  the  facta 
sought  to  be  proven  thereby,  to  recall  the  previous  witness,  as  such 
offer  would  require  as  a  prerequisite  to  defendant's  right  to  examine 
the  witness  as  to  a  material  matter,  that  defendant  first  disproved 
that  fact  by  the  evidence  of  a  relative  of  deceased. — lb.  140. 

Witnesses;  Impeachment;  Inconsistent  Statement, — ^The  credit 
of  a  witness  may  be  impeached  by  showing  that  he  made  statements 
out  of  court  contradictory  to  those  that  he  swore  to  on  the  trial. — 
Rohbins  v.  The  State,  167i 

Same, — ^Where  a  party  attempted  to  Impeach  a  witness  by  show- 
ing contradictory  statements,  the  party  offering  the  witness  may  pro- 
duce evidence  of  such  witness's  good  character  for  truth  and  veracity, 
—/ft.  167. 

Same;  Defendant, — ^Where  a  defendant  voluntarily  takes  the 
stand  as  a  witness  In  his  own  behalf,  his  credibility  may  be  impeached 
by  Inquiry  into  his  general  character,  and  the  issue  need  not  be 
limited  to  his  reputation  for  truth  and  veracity. — lb,  167. 

Sam^;  Bias. — The  fact  that  the  person  alleged  to  have  been 
assaulted,  had  confessed  judgment  as  surety  with  a  witness  as  prin- 
cipal, for  the  flue  and  costs  upon  the  conviction  of  a  witness  for  a 
misdemeanor,  was  competent  to  show  witness's  bias  in  favor  of  the 
person  assaulted,  notwithstanding,  if  the  person  assaulted  had  con- 
fessed judgment  with  the  witness  merely  as  a  so-surety  for  another 
as  principal,  such  fact,  standing  alone,  would  not  tend  to  show  such 
bias.— /ft.  167. 

Same;  Form  of  Question. — ^Where  the  question  was  whether  the 
person  assaulted  had  that  day  "confessed  in  this  court  with"  the 
witness,  it  was  indefinite  as  not  pontlng  out  whether  the  confession 
was  of  judgment  or  of  something  else,  or  if  a  confession  of  judgment 
whether  it  was  with  the  witness  as  principal  or  with  such  witness 
as  a  co-surety  with  some  other  person  as  principal,  either  of  which  is 
permitted  by  the  Code. — lb.  167. 

Witnesses;  Impeachment ;  Bias, — The  fact  that  a  witness  was 
related  to  the  prosecutor,  may  be  considered  by  the  jury  as  tending 
to  show  bias  or  prejudice,  and  hence,  to  effect  the  credibility  of  such 
witness ;  but  the  weight  to  be  given  to  the  evidence  of  that  fact  is  for 
the  jury,  and  a  charge  otherwise  asserting  is  properly  refused. — 
Murray  r.  The  State,  175. 

Witnesses;  Impeachment ;  Immaterial  Matter. — A  witness  may 
not  lie  impeached  as  to  an  immaterial  matter. — Hyde  v.  The  State, 
189. 

Witnesses;  Impeachment. — Whether  or  not  the  prosecutor  did 
or  did  not  direct  a  dismissal  of  a  proceeding  against  another,  was 
immaterial  and  irrelevant,  where  it  was  in  no  way  connected  with 
the  prosecution  against  defendant. — Lambert  v.  The  State,  289. 

Witnesses;  Contradiction;  Stenographic  Report. — In  the  absence 
of  a  predicate  laid  for  the  impeachment  of  a  witness  whose  testimony 
had  been  given  in  the  presence  of  the  jury.  It  was  not  erroneous  to 
decline  to  permit  the  reading  to  the  jury  of  the  stenographic  report 
of  the  testimony  of  the  witness. — Stokes  v.  The  State,  294. 
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Witnesses;  Cross-Examination;  Bias. — ^Where  the  prosecution 
was  for  perjury  committed  by  defendant  while  testifying  in  a  murder 
trial,  a  question  to  a  defendant's  witness,  on  the  cross,  seeking  to 
show  the  witness's  connection  with  an  assault  on  the  person  whom 
the  defendant  had  been  indicted  and  tried  for  killing,  where  the 
assault  was  part  of  the  same  transaction,  was  properly  allowed  since 
such  evidence  tended  to  show  interest  or  bias  of  a  witness. — Todd  v. 
The  State,  301. 

Witnesses;  Impeachment. — Where  defendant  is  charged  with 
violating  a  municipal  ordinance  prohibiting  the  sale  of  intoxicating 
liquors,  it  was  not  proper  to  require  him  on  cross-examination  to 
testify  as  to  his  previous  trial  and  conviction  of  a  similar  offense. — 
Hill  V.  City  of  Prattville,  643. 

3.  Showing  and  Incidents. 

Witnesses;  BhovAng;  Cross-Examination. — ^Where  a  showing  is 
made  for  an  absent  witness,  presented  to  state's  counsel,  and  admitted 
as  such,  it  becomes  a  court  paper,  and  the  state's  counsel  may  use  it 
on  the  cross-examination  of  the  witness  subsequently  appearing. — 
Roden  v.  The  State,  105. 

Same. — In  the  absence  of  evidence  that  defendant  practiced  a 
fraud  on  the  court  in  an  attempt  to  further  his  defense  by  a  false 
statement  of  fact  to  be  used  as  evidence  In  his  behalf,  a  showing  made 
for  an  absent  witness  is  not  admissible  in  evidence  where  th^  witness 
subsequently  appears. — /&.  105. 

4.  Subpoena  Duces  Tecum. 

Witnesses;  Subpoena  Duces  Tecum. — The  court  will  not  be 
reversed  for  recusing  a  motion  for  a  subpoena  duces  tecum  unless  the 
making  of  the  order  would  probably  have  resulted  in  the  production 
of  the  articles  wanted,  and  unless  the  person  against  whom  it  was 
sought  was  in  possession  of  and  had  control  of  such  articles  so  that 
he  could  produce  them  in  response  to  the  subpoena,  and  unless  the 
evidence  as  to  such  possession  or  control  would  be  sufficient  to  Justify 
the  lower  court  in  holding  such  person  for  contempt  in  the  event  he 
failed  to  produce  them. — Rohbins  v.  The  State,  167. 

Appeal  and  Error;  Revieic;  Discretion. — Where  there  was  evi- 
dence that  the  person  against  whom  a  subpoena  duces  tecum  was 
moved  for,  had  never  been  In  possession  of  the  articles  desired,  the 
credibility  of  the  witnesses  being  a  matter  addressed  to  the  trial  court 
the  refusal  of  the  trial  court  to  grant  the  motion  for  the  subpoena 
will  not  be  held  to  be  erroneous. — lb.  167. 

Sam^. — Where  the  refusal  was  based  on  the  ground  that  the 
movant  failed  to  offer  in  support  of  his  motion  any  evidence  tending 
to  show  that  the  clothes,  the  subject  of  the  subpoena,  if  produced 
would  be  material  evidence  on  any  issue  in  the  case,  and  such  refusal 
was  sustained  by  the  evidence  the  Judgment  will  not  be  reversed  since 
neither  the  trial  court  nor  the  appellate  court  could  be  required  to 
presume  that  they  would  have  been  material. — lb.  167. 

5.  Refreshing  Recollection. 

Witnesses;  Refreshing  Recollection;  Memorandum. — Where  a 
permanent  record  kept  by  an  express  company  in  Its  regular  course 
of  business  contained  the  character  of  the  goods  embraced  in  ship- 
ments, the  names  of  the  consignee,  the  weight  of  the  parcels,  dates 
of  delivery,  and  the  names  of  the  persons  to  whom  delivery  was 
made,  and  the  record  was  made  in  part  from  way  bills  which  accom- 
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panled  the  shipments,  and  when  shipment  was  delivered  to  the  con- 
signee, the  agent  of  the  express  company  making  the  delivery  indi- 
cated thereon  that  he  made  the  delivery,  and  it  was  customary  for  the 
consignee  to  sign  his  name,  although  in  some  instances  the  employee 
of  the  company  signed  the  name,  witnesses  could  refer  to  the  respec- 
tive memoranda  made  by  them  to  r^resh  their  recollection  as  to  the 
transaction  of  delivery. — Btokes  v.  The  State,  294. 

Same, — ^A  witness  may  use  entries  in  a  book  made  by  him  or 
by  defendant  in  his  presence  to  refresh  his  recollection  as  to  the 
transactions  evidenced  by  the  entries. — Ih,  294. 

Witnesses;  Examination;  Refreshing  RecoUection, — ^A  witness 
was  properly  allowed  to  use  certain  memoranda  made  by  him  to 
refresh  his  recollection,  where,  after  so  refreshing  his  recollection, 
he  was  able  to  state  the  quantity  of  certain  timber  shown  by  the 
scalings  made  by  him. — H,  H.  Hitt  L,  Co.  v,  McCormack,  453. 

Same. — ^A  mere  memoranda  used  by  a  witness  to  refresh  liis 
recollection  did  not  thereby  become  itself  admissible. — /&.  453. 

6.  Ck)mpelling  Attendance. 

Witnesses;  Compelling  Attendance;  Accused. — Under  section  6, 
Constitution  1901,  a  defendant  is  entitled  only  to  the  ordinary  process 
by  subpoena,  to  require  the  attendance  of  his  witnesses,  and  not  to 
the  extraordinary  process  of  attachment. — Brand  v.  The  State,  890. 

7.  Competency. 

Witnesses;  Competency;  Wife;  Bastardy. — A  bastardy  proceed- 
ings not  being  a  criminal  prosecution,  the  defendant's  wife  was  a 
competent  witness  against  him  in  such  proceedings. — Smith  v.  The 
State,  411. 

Same. — In  a  civil  suit  the  husband  and  wife  are  competent  wit- 
nesses for  or  against  each  other,  except  as  to  privileged  communica- 
tions.— Ih.  411. 

Witnesses;  Competency;  Transaction  With  Decedent. — Where 
defendant  gave  a  note  to  take  up  a  note  given  to  plaintiff  by  deceased, 
and  received  an  assignment  from  plaintiff  of  his  claim  against  the 
estate,  and  thereafter  it  is  urged  that  the  debt  had  been  paid  by 
deceased,  and  that  the  note  he  had  given  to  secure  i£  was  found  in 
his  possession,  plaintiffs  were  not  disqualified  under  section  4007, 
Code  1907,  to  testify  thereto,  the  estate  of  deceased  not  being  directly 
involved,  and  it  not  appearing  otherwise  that  he  was  a  ^fiduciary  for 
defendant. — Orr,  et  al.  v.  Stewart,  542. 
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